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INTRODUCTION

They say timing is everythingAnd in this case, timing or the lack of it- explainsmany
of the threshold problems with the State of Texas’ lawsuit against the Equal BEmeploy
Opportunity Commission (EEOC). h&se threshold problems justify dismissal of plaintiff's suit
under Federal Rulef Civil Procedure 12(b)(1).

Plaintiff's suit focuses oa challenge t&EOC enforcement guidance. Compl., Nov. 4,
2013, Doc. No. 1; AppendifApp’x) at1-55 (EEOC, Consideration of Arrest and Conviction
Records in Employment Decisions Under Title (REOCGuidance), No. 915.002 (April 25,
2012) (attached to Complaint as Ex. A)YheEEOCGuidance, among other things, sets out the
EEOC's views of the application of Title VIl of the Civil Rights Act of 1964, 42 U.§.2000eet.
seq, to employment @ctices that exclude applicanterh consideration for employment based
on their histories of criminal convictionsNotably the core of the EEOC’s views on this iskas
not changed for a quarter of a century.

Plaintiff usesa variety of practices, gendingon the arm of the state and jdlbat exclude
an individual from employment based on his or her felony-conviction histtirlgas apparety
used at least some of thgmactices for years. Now, plaintiff seeks a declaratory judgment under
the Administrative Procedure Act (APA), 5 U.S.C. 88 #lkeq. blessing its practices and
scuttling theEEOCGuidance. SeeCompl. 1 29-40. More ambitiously, plaintiff seeks a
declaration that Title VII is unconstitutional, at least to the extent it makes stateptgle to
disparatempact claims brought by individual litigantdd. 11 4143

But as noted in the opening lines of this noeamdum, the timing of plaintiff's claims is far
from impeccable, and these timing issa@s well as other shortcomings in the complaijistify

dismissal of the complaior lack of subject matter jurisdiction First, the Court lacks
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jurisdiction toreview theEEOCGuidance (Counts | and Il) because the APA limits courts to
reviewing final agency actions, and the EEOC has not taken a final agency atttiogspect to
plaintiff.  The action challenged by plainti.e., the issuance of tHeEEOCGuidance-does not
constitute final agency action because it imposes no obligatiotie State of Texaslt lacks the
force of law Second, plaintiff lacks standing becaaoés failure to identifyan existing injury
or an injury that it will imminetly sufferas a result of the EEOC Guidanc®laintiff alleges that
it has standing because tBEOCGuidance purports to preempt state law, but the Guidance does
no such thing. The claimed injury is illusory. Finally, plairdifflaims are not ripe. There are
several reasons for this, but they incldlde factthat resolution of plaintiff's request for a
declaratory judgment categorically approving its various employmertiqgase many of which
are not even identified in the complaintaises factal issues that need to be, but would not be,
resolved.

In sum, the Court should dismiss plaintiff's complaint.

BACKGROUND

The EEOC issued the Guidance in 2012. App’x at 0@t the most general level, it
states the EEOC'’s view that “[a]n employgause of an individual’s criminal history in making
employment decisions may, in some instaneegate the prohibition against employment
discrimination under Title VII .. ..” App’x at 004 More specifically, it explains that “[a]n
employers neutral plicy (e.g, excluding applicants from employment based on certain [past]
criminal conduct) may disproportionately impact some individuals protected unae¥jtand
may violate the law if not job related and consistent with business necessigrgtbgppact
liability).” Id. The Guidance further explains thdtiring its investigationyhen assessing

whether a practice has a legally prohibited disparate impact, the EE@€n(ijies the “particular
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policy or practice” at issue, (ii) reviews stdital data on whether the practice has a disparate
impacton a protected class, and, (iii) if necessary, assesses whether facts daetivadtthe
practice is jokrelated and consistent with business necessity. App’x at 012-015

The principle from tb Guidance challenged by plaintii.e., that facially neutral hiring
practices that exclude applicants from employment based on past felonyiocosvicay
constitute disparatenpact discriminationid. at 1 — is not new. In its 2006 Compliance Manual
Section on Race and Color Discriminatittme EEOC noted that “in addition to avoiding disparate
treatment in rejecting persons based on conviction or arrest records, upon a shaligpgrate
impact, employers must also be able to justify such criteria as job relatedrsmterat with
business necessity.’App’x at086 (EEOC,Compliance Manual, 8§ 15-VI.B.2, April 19, 2006).
Moreover, in 1987 the EEOC statint “excluding individuals from employment ahe basis of
their conviction records has an adverse impact on Blacks and Hispanics in llghstdttstics
showing that they are convicted at a rate disproportionately greater tharepinegentation in the
population. App’x at113 EEOC, Policy Satement on the Issue of Conviction Records,
February 4, 1987kee als®pp’'x at116-17(EEOC Policy Statement on the Use of Statistics in
Charges Involving the Exclusion of Individuals with Conviction Records from Employidhagt
29, 1987)% Thus,the core principlehallenged by plaintiff in this casan be traced back more

than a quarter of a century.

! The EEOCrecognizes that the natioAalel statistical disparities in conviction rates do not
necessarily appear in local labor marke#&ccordingly, in the EEOC’s viewemployers may
produce more specific data regarding whetheonvictionrecord hiring practice has a disparate
impact on individuals in a protected clas8pp’x at 13

2 The Court may consider the compliance manual angdhey statemerst without converting

this motion to a motion faummary judgment because they are subject to judicial ne¢iedsunk

v. Stryker Corp 631 F.3d 777, 783 (5th Cir. 201Bawk Aircargo, Inc. v. Chgal18 F.3d 453,
457 (5th Cir. 2005), and, in addition, matters outside the pleadings may be considered when
deciding a Rule 12(b)(1) motion without converting it to a motiostonmary judgmentaddell
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TheEEOCGuidance addresses states in their capacity as employers. It expaihet
EEOC issued this guidance “as part of [its] effortslitmieate unlawful discrimination in
employment screening . . . by entities covered by Title VII, including preratdoyersas well as
federal, state, and local governmehtApp’x at006. It al® invokesthe statutory language
addressing Title VII's interactions with state law$State and local laws or regulations are
preempted by Title VII if they purport to require or permit the doing of ahwhich would be an
unlawful employment practice under Title VII.App’x at 005 (internal quotation magk
omitted);see42 U.S.C. 8§ 2000e-7 (“Nothing in this subchapter shall be deemed to exempt or
relieve any person from any liability, duty, penalty, or punishment provided by esemror
future law of any State or political subdivision of a State, other than any suchlalvpurports
to require or permit the doing of any act which would be an unlawful employmentenacter
this subchapter.”).

Importantly, with respect to states, the EEOC plays a more limited role in implementing
Title VIl than it does with private employers: The EEOC is prohibited by staartebringing
enforcement actions against states. 42 U.S.C. §8 20@j&). If a state employee or job
applicant thinks s/he has been subjected to an unlawful employment practice, tlven Blba
charge with EEOC.Id. § 2000e5(b). The EEOC will then conduct an investigation and if, after
completing its investigation, it determines that “there is not reasonable cadieve that the
charge is true, it shall dismiss the charge and promptly notify the person clanbe@ggrieed
and the [state] of its action.ld. The notice to the employee or applicant is typically referred to
as a rightto-sue letter because, as a general mdtteremployee or applicant can file a suit once

s/he receives the letter, but not before. § 2000e-5(f)(1). If, however, the EEOC concludes

v. United States2003 WL 1107200, *1 (5th Cir. 2003).
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that there is reasonable cause to believealhatlation of Title Vllhas occurrecthen it initiates
conciliation. 1d. 8 2000e5(b). This is essentially a process by which the EEOC triesildate
a settlement agreement between the employee/applicant and theldtatBut if conciliation
fails, the EEOC cannot bring an enforcement action against the $tatg.2000e5(f)(1).
Ratherthe EEOC can only refer the matter to the Department atéusr it to make its own
decision regarding whether to bring an enforcement aoticgsue a right to sue letteld.
Notably, notwithstanding the numerous paragraphs of plaintiff's complaint devotedusdiing)
EEOC enforcement actions, Compl. 1 11ddintiff does not allege in its complaint that the
Department of Justice has ever brought a case against a state premised anai@ thspact
resulting from a felomgonviction hiring exclusion.

Plaintiff alleges that iemploys thousands of people, and@msthat “[flor many state
jobs, state law and longstanding hiring policies impose absolute bans on hiring corelarted f
(or in some instances persons convicted of certain categories of felon@siyipl. 1 18. The
practices appardy differ by agency. The Texas Juvenile Justice Department allegeddbes
to hire applicants convicted of any one of a number of listed felonies (and the lisrsezeby
job). Id. 22. The Texas Lottery Commission supposesflyses to hire amyne convicted of
any felony (and apparently some misdemeanors) in the last ten yieafs23. And the Parks
and Wildlife Departmenallegedlywill not hire as a game warden anyone who has ever been
convicted of a felony or Class A misdemeanad. § 24. At least some of these practices have
existed for more than a decad&eeVernon’s Texas Statutes and Codes Annotated, Occupations
Code, § 1701.312, Credits.

Notwithstanding the years’ long coexistence of the EEOC’s understandinded?Tiand

plaintiff's felony-exclusion hiring practices, plaintiff filed this declaratory judgment adtion
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November 2013 The complaint contains three counts. Count | seeks a declaraptaraiff's
“right to maintain and enforce its law and policies thabaligly bar convicted felons (or certain
categories of convicted felons) from serving . . . [in] any [ ] job the State anegisiature deem
appropriate.” Compl. { 34. Count Il requests that the Court hold unlawful andisethas
Guidance as an unauthorized substantive rule that was issued without notice and oppartunity f
comment. Id. 11 3940. Finally, Count Il requests a declaratory judgment that “disparate
impact liability under Title VII represents an impermissible exercise of Cssigreiorcement
powers under the Fourteenth Amendment.” Compl. 42.
ARGUMENT

The Court should dismiss plaintiff's complaint for lack of subject matterdatisn under
Rule 12(b)l). Under the APA, the Court lacks jurisdiction over Counts | and Il bedaisgiff
challengs nonfinal agency action. In addition, gaintiff lacks standing to bring this suoecause
it has not identified an existing or imminent injuryzinally, none of the claims are ripeCounts
| and Il,e.g, turn on factual issues that would not be addressed in this case, and Count lll asks the
Court to decida constitutional issue that may never arise

l. The Court Lacks Jurisdiction Over Counts | and |l Because the Guidance Lack
Legal Effect.

Plaintiff's complaintcenters orseveralAPA challengeso the EEOCGuidance. See
Compl. 11 29-40 (Counts | and II). Plaintiff alleges that the EEOC Guidand#uimssa
reviewable substantive rule, notwithstanding that it also asserts that “Gsngtkeheld
rulemaking authority from the EEOC.” Compl. § 39. The EEOC Guidance, hovamsley,
legal effect. Thus, the Court lacks jurisdiction over plaintiff's APA claims.

The APA authorizes courts to review, with qualification ardeptions inapplicable here,

“final agency action fowhich there is no other adequate remedy in Cou&.U.S.C. § 704;
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Peoples Nat'l Bank v. Office of Comptroller of Currency of \862 F.3d 333, 336 (5th Cir. 2004)
(noting that jurisdiction under the APA depends on satisfying the terms @itivision). The
Supreme Court has established a-jvaat test for determining whether agency action is final.
Bennett v. Speab20 U.S. 154, 177-78 (1997). First, the agency action must mark the
“‘consummation” of the agency’s decision making progréssinnot be tentative or interlocutory
in nature. Id. Second, the action must be one by which “rights or obligations have been
determined” or from which “legal consequences will flomld. at 178. A substantive rulei.e.,

a rule that creates legdblayations not contained in a statuhell Offshore, Inc. v. Babhi238
F.3d 622, 628 (5th Cir. 2001)censtitutes final agency actionNat’l Ass'n of Home Builders v.
U.S. Army Corps of Enginee®17 F.3d 1272, 1286, (D.C. Cir. 2005).

TheEEOCGuidance is not final agency action under the APA because it does not
determine rights or obligations and no “legal consequences” flow from it. The Guidflects
the EEOC's view of the lave.g, App’x at 004, and this view “has force only to the extent the
agency can persuade a court to the same conclusiam&T v. EEOC 270 F.3d 973, 976 (D.C.
Cir. 2001);seePeoples Nat’'l Bank362 F.3d at 337 (“[A] non-final agency order is one that does
not of itself adversely affect complainant but only affects his rights selyeon the contingency
of future administrative action.”) (internal quotation marks omitted from paztodh). The
EEOC cannot impose any administrative penalties against plase&#2 U.S.C. § 20008(f)(1),
and plaintiff does natllege to the contrary Indeed, as explained earlier, the EEOC does not even
bring enforcement actions in court against states and local governmentsptréniznt of Justice
(which is not a defendant) doés, —a fact plaintiff oddly omitted from itsomplaint. And if the
Department of Justice broughsaccessfuenforcement action, plaintiff woulabt be liable for

failing to follow theEEOCGuidance; plaintiff would be liablenly for violating Title VII. See
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Nat’l Pork Producers Council v. EPA35 F.3d 738, 756 (5th Cir. 2011) (“Agency actions that
have no effect on a party’s rights or obligations are not reviewable final actjidrarbanks
North Star Borough v. U.S. Army Corps. of Enging®48 F.3d 586, 594 (9th Cir. 2008)
(concluding that agency action was not final, in part, because “noncomplianbehe/éigency’s
determination would not result in additional liability); 42 U.S.C. § 2000e-2 (defining wdlawf
employment practices for which liability may be imposed, without referenceaitatce).

Plaintiff alleges that theEOCGuidance has consequences because it creates uncertainty,
in its view, about what hiring practices it should emplagy, for example, regarding whether a
state agency can automatically disqualify an individtahfemployment based on any felony
conviction, no matter the circumstances, or whether it must perform a more eacdfdis.
Compl. 11 2628. Butthe creation of any uncertaintyas‘practical effect” of th&EOC
Guidance, not a legal consequendeairbanks North Star Borougtb43 F.3d at 595 tr. for
Auto Safety v. Nat'l Highway Transp. Safety. Adndif2 F.3d 798, 811 (D.C. Cir. 2006). hel
Guidance does not alter the legal obligations imposed on plaintiff, which flowTiteV11 itself,
and pactical effects do not make an action final undeBéenettest. Fairbanks North Star
Borough 543 F.3d at 595Ctr. for Auto Safety452 F.3d at 811

Finally, plaintiff allegesthat the EEOC lacks the authority to issue substantive rules
implementing Title VII. Compl. { 39. But this pointactuallyundercuts faintiff's position. If
the agency lacks the authority to issue substantive rules, the Guidance coulahget glaintf's
legal obligations. See Ctr. for Auto Safet$52 F.3d at 810 (concluding that policy guidelines
were not final agency actipm part, because the author did not have the authority to issue
guidelines with binding effect).Indeed, courts have routinely found that EEOC'’s interpretation

of Title VIl lacks the “force of law.” See In re Union Pacific R.R. Employment Practices L.tig.
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479 F.3d 936, 943 (8th Cir. 2007) (holding that EEOC'’s interpretation of Title VII does not have
the force of law)McMenemy v. City of Rochest&41 F.3d 279, 284 (2d Cir. 2001) (holding that
EEOC Compliance Manual interpreting Title VII lacks the force of |&t@gele v. ThiokpR41
F.3d 1248, 1255 n.4 (10th Cir. 2001) (san@)gess v. Bethlehem Steel Cof13 F.2d 463, 464
(7th Cir. 1990) (noting that EEOC guidance is “merely advisory” and therefore doesvedhie
force of law)®

The AT&T case cited earlier bears a fuller examination because it closely resembles this
one. TheAT&T court held thathe Pregnancyiscrimination Act of 1979 (Act) obligates an
employer to give aemployee who misses work due to pregnancy the same benefits thatibgives
an employee who misses work for a different reason. 270 F.3d at 974. The EEOC took the
position that employensere obligated to provide equal benefits with respect to employees who
missed work due to pregnancy prior to the passage of the Act, a position it memonnaiiged i
Compliance Manual.ld. AT&T disagreed. Id. Two AT&T employeediled administrative
charges with the EEO&bout the company’s policyld. The EEOC wrote a lettéo AT&T
stating that it should “conciliate” with the womeme., try to reach an agreement with thermand
that if it could not do so, the EEOC would refer the matter tbetgal departmerit. 1d. at 974-75
Conciliation failed, and before the EEOC took any further action against the cartigany
companyfiled an action seeking a declaratangggment that its policy comportedth federal law.
Id. at 975. The Court concluded that the EEOC'’s action was not reviewable under the APA. The

agency had “express[ed] its view of what the law reqgiieesd even though its “view [was]

3 Because the EEOC'’s guidance merely integofétle VIl and does not possess the force of law,
plaintiff's contention that the Guidance constitutes a “rulemaking” under thethdAequired
compliance with notie-and-comment procedureswithout merit. SeeCompl. § 4QAm. Tort
Reform Ass’n v. Occupational Health & Safety AdmiB8 F.3d 387, 395-96 (D.C. Cir. 2013)
(holding that an agency’s interpretive rule was not subject to judicial review ted@PA and
was not subject to notice and comment requirements).
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adverse to [AT&T]" that did not render its action finalld. As in this casethe EEOC'’s view
would have force only to the extent it was adopted by a Cddrt. Furthermore, the Court
explained, the EEOC was not even obligated to sue AT&T, because it has discretion about how t
use its limited resourcdse., in accord withHecKer v. Chaney470 U.S. 821, 831 (1985),
agencies need not bring enforcement actions against every Jiol#&®&T, 270 F.3d at 976.
The argument in this case that the EEOGisdance constitutesfaal agency action under the
APA is even weaker than MT&T becaus€i) the EEOC has not sent any letters to plaintiff
indicating that it will refer any specific complaints to“itsgal departmeritand(ii) in any caseas
explained above, the EEOC does not make the determination about whether to brivegrestio
actions against states, the Department of Justice does, 42 U.S.C. S&)Q)e-

In short, the Guidance is not a final agency action, so the Court lacks jurisdicemmeto r
it, and Counts | and Il should be dismiséed.
I. Plaintiff Lacks Standing to Bring This Suit

To establish standing to sue under Article IIl of the Constitution, plaintitrallege that
it has suffered a concrete injury, or that such an injury is “imminent” otdiody impending.”
See Clapper v. Amnesty Int'133 S. Ct. 1138, 1147 (2013)n addition, to support standing, the

injury allegedmust be traceable tbhedefendant’s challengeconduct and able to be redressed by

* As relief for the claim set out iBount I, plaintiff seeks an injunction barring the EEOC from
issuing right to sue letters related to administrativarges alleginthat hiring decisions premised
on felony convictions amount to disparatgpact race disamination. If plaintiff were somehow
able to establish that the EEOC’s interpretation of Title VIl were incorrect, thdtiwnean that
the EEOC would have to conclude that administrative complaints of the kind descraigibiest
no causef action. Andwith respect to state employees, the EEOC issues right to sue letters
when it concludes that an administrative complaint describes something that destsipligh a
cause of action.42 U.S.C. § 2000e-5(f)(1). Thus, plaintiff seeks an injunction pitotgithe
EEOC from doing what it would be required to do by stafiuge (ssue a right to sue letter) if
plaintiff is right about the interpretative question. This is an untenable position, andmo s
injunction would be appropriate.
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the relief sought. Id. Plaintiff has not allegethe existence dan injury adequate to support
standing.

Plaintiff premises its standing to bring this case on the assertion that the “EEOC’s
Enforcement Guidance purports to preempt state law and forces state entibéfscetsl to
choose between evaluating and hiring convicted felonigfiance of state law or risking
investigations, challenges, and lawsuits from EEOC.” Compl. § 32. But the Gaidiaes not
purport to preempt state law and, therefore, cannot cause the injuriathaff@lleges Rather,
the Guidance provides théitle VII, by its own termspreempts inconsistent state law: “State and
local laws or regulations apreempted by Title Vif they ‘purport to require or permit the doing
of any act which would be an unlawful employment practice’ under Title VAgp’x at005
(quoting 42 U.S.C. 8 2000e-7) (emphasis addddat 2Z7. Nor does the Guidance actually
preempt state law. Only agency actions with the force of law can preemepasgtatSee Fellner
v. Tri-Union Seafoods, LLG39 F.3d 237, 245 (3d Cir. 2008)unicipal Ass’n of South Carolina
v. Service Ins. Co., Inc786 F. Supp. 2d 1031, 1047 (D.S.C. 2011) (reversed on other grounds).
And as explained above, the Guidance is not final agency action precisely betzksethe
force of law. Thus, plaintiff's purported injury is nonexistent: There is noipetat actual
preemption of state law by tllEeEOCGuidance and, accordingly, there is no “injury” caused by
the Guidance.

Plaintiff lacks standing with respect@ount Il for additional reasons Count Il appears
to challenge Title VI rather than the Guidangdy alleging that Title VII violates the Fourteenth
Amendment insofar as it imposes dispaiaipact liability on states Compl. § 42. State
sovereignmmunity does not limit the ability of the federal government to sue the Steéss

Virginia v. United States479 U.S. 305, 311 n.4 (1987) (recognizing that states have no sovereign
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immunity against federal governmentpr in the circumstance of thiase, does it limit the ability
of individuals to bring suits in state court under Title 8#en. 7 below. Thus, this claim relates
only to suits brought by individuais federal court

Plaintiff has not alleged any harm other than that the Guidance purports to preempt state
law, and this allegation does not explain how plaintiff is injurgditle VII (as opposed to the
guidance) SeeCompl. { 32 (contending that the asserted preemptive eff€atidance is
injury); Clapper, 133 S. Ct. at 1147 (explaining that a plaintiff must establish injury traceable to
challenged act). Plaintiff must establish standing for each claim it advanbasjs v. Federal
Election Com'n554 U.S. 724, 734 (2008) Thus,plaintiff lacks standing to press Count Il for
that reason as well. Plaintiff may mean to suggest that it faces injury in thefftawsuits
premised on a disparatepact theory in violation of itstatesovereign immunityr the need to
alter its conduct to avoid such lawsuit8But the firstallegedinjury (i.e., the potential for a lawsuit
by an individual challenging a felony-exclusion under a dispang@ct theoryjs speculative,
rather tharicertainly impending,” as it needs to be to support standitapper, 133 S. Ct. at
1147 see§ lll below, and as a result, the secoatleged injury(i.e., theplaintiff's need to alteits
hiring practice¥is not traceable to defendant’s cond@igpper, 133 S. Ct. at 1151

Also, these supposedountdll relatedinjuriescould notbe redressed by the CourtVith
respect to Count llll, plaintiffs seeks an injunction prohibiting the EEOC fromigsight to sue
letters for administrative charges based on the principle thatrgyfetmviction hiring exclusion
has resulted in a disparate impacompl. § 43 Thisinjunctionwould not, however, prevent the
Department of Justid@ nonpartyfrom issuing right to sue letters in cases referred to it, nor
would it stop individuals to whom the EEOC would otherwise issue right to sue lett@rs fr

bringing suit under a disparait@pact theory. If the EEOC fails to issue a right to sue letter
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within the time frame set out by the stat@ejndividual who filedanadministrative charge ay
still file suit. Pietras v. Board of Fire Com'rs of Farmingyville Fire Djst80 F.3d 468, 474 (2d
Cir. 1999);Stapper v. Texas Dep’'t of Human Resourd&® F.Supp. 242, 246 (W.D. Tex. 1979)
And nothing would precludsuch anndividual from premising his or her suit on the disparate-
impact theory that plaintiff assaih this case Thus, the relief sought would not redress the
alleged injury.

1. None of Plaintiff's Claims Is Ripe

Courts may not decide claims that are abstract or otherwise not yet fit toidbedde None
of plaintiff’s claims is ready to be decided given the lackfofal agency action, the existence of
factual and potential constitutional questions, andabihat withholding review will not impose
a hardship on plaintiff.

The basic rationale of the ripeness doctrine “is to prevent the courts, through avoifdance
premature adjudication, from entangling themselves in abstract disagreémbbtst Labs. v.
Gardner, 387 U.S. 136, 148 (1967). The doctramnprisesonstitutional and prudential
elemens. Opulent Life Church v. City of Holly Springs, Mig897 F.3d 279, 286 (5th Cir. 2012).
When deciding whi@era claim is ripecourts assesshether the issue to be decided is fit for
judicial review and what, if any, is the hardship to the parties of withholding reviepulent Life
Church 697 F.3d at 286. *“A case is generally ripe if any remaining questions arg lpgee|
ones; conversely, a case is not ripe if further factual development is requicediiternal
guotations omitted). The court appropriately used the modifier “generallytha previous
sentence because even if the remaining questions are purely legal, “[a] claimipe for
adjudication if it rests upon contingent future events that may not occur apatetigior indeed

may not occur at all.” See Texas v. United Staté23 U.S. 296, 301 (1998) (internal quotation
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marks omitted) Thefitnessfor-decision andvarm elements generally must be balanced against
each other. Lopez v. City of Houste®17 F.3d 336, 342 (5th Cir. 2010But “[e]ven where an
issue presents purely legal questions, the plaintiff must show some hardship in orddlighes
ripeness.” Id.
With respect to challenges to agency actions, the Fifth Circuit has distilled theeloto

a fourpart test, and a plaintiff must satisfy all four elements of the test to demonstragssipe
Texas Office of Public Utility Counsel v. F.C.C83 F.3d 393, 411 n.11 (5th Cir. 1999). Under
this test, a court considers:

(1) whether the issues are purely legal; (2) whether the issues are

based on a final agency action; (3) whether the controversy has a

direct and immediate impact on tpkintiff; and (4) whether the

litigation will expedite, rather than delay or impede, effective
enforcement by the agency.

Id. At bottom, the rationale for the ripeness doctrirtha“[i]f we do not decide it now, we may
never need to.” Nat'l Treasury Employees Union v. United States (NTEO) F.3d 1423, 1431
(D.C. Cir. 1996). This rationale not only “protect[s] the expenditure of judicial resguoat it
comports with {hecourts] theoretical role as the governmental branch of last restaft.

This memorandum has already establisiweniways in whichthe claims premised on the
Guidance are not ripe, namely, they arelrastel onfinal agency actiomnd they depend on
contingent events that may never occdrexas Office of Public Utty Counsel183 F.3d at 41,1
Texas 523 U.S. at 300.This suffices to demonstrate the absence of jurisdictiBuat there is
more.

A. Count | is Unripe Because It Requires the Court to Resolve Factual lsat&€otld
Not Be Resolved in This Case.

Count | seeks blanketdeclaration that any prohibitions on the hiring of felons imposed by

the state are, and always will be, lawful hiring practices that they cannot amount to prohibited
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disparatempact discrimination. Compl. 34 (seeking aldmtion that “laws and policies that
absolutely bar convicted felons” from serving in “any job” the “State ariceijsslature deem
appropriate . . . do not constitute ‘unlawful employment practices’ under [Title VBut
determining whether an empiment practice is lawful requires tB®urtto answewariousfactual
guestionghatplaintiff's abstract complaint does not present

As a threshold matter, a blanket prohibition on hiring felons could not constitute desparat
impact of the kind discugsl in the Guidance, unless the evidence demonstrates that the practice
has astatistically significantifferential effect{assuming the existence of a large enough sample
size)ona protected class See generallfill v. Mississippi State Employme®érvice 918 F.2d
1233, 1238 (5th Cir. 1990) Determining whether suchdisparate impaexists involves a
factual analysis of the relevant labor mark&eeWards Cove Packing Co., Inc. v. Atord®0
U.S. 642, 650-651, (1989) (abrogated by statute on other grounds); App’x at 013. The reason is,
for examplethat in a specific labor market the percentag@&/biteswith a felony conviction may
be the same as for African Americans and Latino. The specific hiringger&calso relevant.
Texas stategencies do not have uniform employment practic&meagencieautomatically
disqualify all felons, while others disqualify only individuals convicted of certdamiles. See
Compl. 11 22, 23. One set of practices might not result in a disparate impacgmaliier set
might. The differences in practices are critical to an assessment of dispgrate liability, and
the Court does not even know which specific hiring practices are at issue, aff plesndought a
declaratory judgment coveriradl current hiring practices, only some of which are specifigde
complaint as well as any practices instituted by the statbe future Compl. 1 34. Nor did
plaintiff concede in its complaint that all of its current and potefutiale felony-convictiorbased

hiring practices have a disparate impacthus, plaintiff seeksreabstractieclaration regarding
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the legality of its varied (and largely unspecified) hiring practices in advaithe establishment
of a predicate fact, namely, that any of them have a disparate ionp@ag@irotected class

Count | raises another set of factual questiaregarding the existence of a justification for
hiring practices with a disparate impacivhich also render it unripe for review. If aihg
practice results in a disparate impact, that fact alone does not establish thetttbe i unlawful.
Such a hiring practice may be lawful if it is “jgblated for the position in question and consistent
with business necessity.” 42 U.S.C. 8§ 20@{kX1)(A)(1); Pacheco v. Minetad48 F.3d 783,
787 (5th Cir. 2006). But the question of whethspacifichiring practice is jolrelated and
consistent with business necessity is a factual questdards Cove490 U.S. at 660 With
respect to ling practices that disqualify applicants based on their conviction record$s have
assessed their business necessity by considering the following kindssof {g§ahe nature and
gravity of the offenses excluded, (ii) whether the practice takes accousttohehthat has passed
since the conviction and/or completion of the sentence, and (iii) the type of job sdbigen v.
Mo. Pac. R.R 549 F.2d 1158, 1160 (8th Cir. 1973¢e alsaNaldon v. Cincinnati Pub. S¢le41
F. Supp. 2d 884, 8890 (S.D. Ohio 2013). Put otherwisagsthe Third Circuit concludedn
employer must demonstrate that its “criminal conviction policies . . . accuratelgdistin
between applicants that pose an unacceptable level of risk and those that ddshet.”
Southeastern Penn. Transp. Audi/9 F.3d 232, 244-45 (3d Cir. 2007).

These kinds of considerations make sense. No one wants a child predator working at a
school. But there is no similarly strong justification for the Texas Lo@emmission refusing
to hire as a janitor someone who was convicted years ago of unlicensed acupuncase, Tex
Occupations Code 8§ 205.401(c) (making unlicensed acupuncture felony), or refusing tarconside

for a clerical position, someone convictade yearsago of littering ina cave, Texas H&h and
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Safety Code § 365.01%)(2) (establishing that the third conviction for littering in a cave is a
felony). Comply 22 (noting that the Texas Lottery Commission “imposes an absolute bar to
hiring anyone convicted of any felony or certain other designated offeitbas thve last ten
years”). Yet the blanket, context-free declaratory judgment soughtibyifpi@Compl.§ 34)
would equate these and innumerable other divergent circumstances by ignoring the kinds of
factual questions that legallyee Wards Coyd90 U.S. at 660 — and logicallyattend the
decision of whether there is a business necessity for a hidotqe® See Texa$23 U.Sat301
(“As to fitness of the issues: Texas asks us to hold that under no circurastandbe imposition
of these sanctions constitute a change affecting voting. We do not have sutbaigad¢nce in
our powers of imagiation to affirm such a negative. The operation of the statute is better grasped
when viewed in light of a particular application.”).

Notably, plaintiff does not seek a declaratory judgment regarding the laggudhany of
its hiring bans premised on misdemeanor convictions: The Parks and WildlifarDempaifor
example, refuses to hire individuals as game wardens if they have been corfcetedio
misdemeanors. Compl. 11 19 (noting that the Department of Public SafetySrédusre
anyone convicted of . . . certain misggarors), 24 (explaining the same thing with respect to
game wardens), 34 (seeking declaratory judgment only for fddlaagd exclusions); Prayer for
Relief. This choice raises a question: If plaintiff concedes, at leabtithgpthat the law

requires a faespecific inquiry for assessing the business necessity of a misden@eedrhiring

* If an employer demonstrates that a challenged hiring practice-ielgtied and consistent with
business necessity, then the plaintiff has the opportunity to demonstrate thatehess a
discriminatory alternatives to the challenged practice. 42 U.S.C. §8-2Z0@0@)(A)(ii); IBEW v.
Miss. Power & Light Cq 442 F.3d 313, 318 (5th Cir.2006). This matter too can present factual
guestions. N.A.A.C.P. v. North Hudson Regional Fire & Res&&5 F.3d 464, 477 (3d Cir.

2011).
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exclusion, why is not the same true of feldrgsed hiring exclusion$?Of course, it is, as courts
have held Green 549 F.2d at 1160/ aldon 941 F. Supp. 2d at 889-90.

With respect to Count I, then, the Court need not decide whether a hiring pracvetuis |
unless facts demonstrate the existence of a disparate impact, and evedaf theyCourt cannot
decide whether a practice lawful without facts pertaining to jefelatedness and business
necessity. But the Court in this case would not have the facts related to disppeate
job-relatedness, or business necgsséeded to make a decisiornrhe declaratory judgment
sought by plaintiff on Count I is untenable in this factual vacuum, and would constitute an
improper advisory opinian

B. Count lll is Unripe Because It Depends on Contingencies That May Notr @od
Withholding Review Will Not Cause Any Hardship.

Count lll may suggest that plaintiff faces injyryin the form of the threat of a lawsuit
premised on a disparat@pact theory, in violation of itstatesovereign immunity, or (ii) the need
to alter its conduct and comply with Title VII (to the extd, if any, it is not doing so) — to avoid
such a suit. Compl. 142. Plaintiff alleges that a state cannot be liablsdomdation under
Title VII pursuant to a disparaienpact theory because state sovereign immunity can be overcome
only by legislaibn enacted pursuant to the Fourteenth Amendment, and this amendment permits

Congress to prohibit only disparate treatment discriminatitah.

® The difference in conduct between feloréesl misdemeanors is not infrequently one of degree,
rather than kind. For examplethe second conviction for littering in a cave is a misdemeanor,
while the third conviction for littering in a cave is a felony. TexadtH and Safety Code §
365.016 see also, e.g.Texas Alcohol and Beverage Code § 101.31 (establishing that the first and
second convictions for crimes related to the transportation and sale of alcolloyiaraa
misdemeanors, while subsequent offenses are felonfgsparently, nany d plaintiff's agencies
would consider the application tfice-convicted cave littereibut reject the application of a
threetime littererout of hand.
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If the EEOC has properly understood this claim, it is unripe because it rests oigeonti
events that may not come to pasbexas 523 U.S. at 300. Principles of state sovereign
immunity cannot prevent the federal government from suing sW&fest Virginia v. United States
479 U.S. 305, 311 n.4 (1987) (recognizing that states have no sovereign imagainist federal
government)nor in the circumstance of this case, can they prevent individuals from i3 sitage
court under a Title VII disparate-impact theasgen. 7 below. This allegation, then, pertains
only to suits brought by individuais federal courpremised on a disparai@pact theory. But
even if principles of sovereign immunity prevented state-court suits by individoder a Title
VIl disparateimpact theory, plaintiff could not demonstrate that this claim is ripe.

Numerous contigenciesvould have to come to pass for plaintiff to face such a suit:

(i) plaintiff would have tcexcludean individual from an employment opportunity based on a
felony conviction; (ii) thendividual would have to file an administrative charge withEOC;
(iif) the EEOC would have to find that the claim lacked merit and issue a right to sueoletie
Department of Justice, after receiving a referral from the EE@Gldwave to decide not to bring
an enforcement action and issue a right to stiert and; (iv) thendividual would have to sue
plaintiff on a disparate-impact theory.

Texas has had laws prohibiting hiring of felons siackeast1999, and the EEOC has had
the same basic interpretation of Title VII, with respect to conviction rectmdsiore than 25
years App’x at 13 Nonethelesglaintiff's complaint does not allege that a singldividual has
sued Texas, underTatle VII disparateimpact theory, based on felony-conviction hiring
exclusion and the governmerg unaware of any reported case reflecting these circumstances
Years of historyndicate then, that the contingencies that plaintiff needsterissue to arise

might not come to pass and, consequently, that the issue is not ripe. Even if plaintiff could
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identify a few such cases in the annals of history, that fact would not estgidisbss. For a
claim premised on the threat of litigation to be ripe for revibe threat must be “specific and
concrete.” Orix v. Credit Alliance, Inc212 F.3d 891, 897 (5th Cir. 2000). Plaintiff has alleged
no specific and concrete threat in this case. Count lll, if premised on a thliiaggatbn, is

unripe.

Count Il is unripe for another reasorAs noted earlierwhen assessing ripeness, courts
consider the hardship to the plaintiff of withholding review. “The Supreme Court has found
hardship to inhere in legal harms, such as the harmful creation of legal righlgations;
practical harms on the interests advanced by the party seeking relief; aadnthaf being
‘force[d] ... to modify [one's] behavior in order to adduture adverse consequence3éxas v.
United States497 F.3d 491, 499 (5th CR007) (auotingOhio Forestry Ass'n v. Sierra Club23
U.S. 726, 734 (1998)).But withholding review of Count Ill would not impose any hardship on
plaintiff. Regardless of the merits of Count Ill, plaintiff would be subject to dispamgiaet
liability under Title VII for its felonyconviction exclusion practices. Why? Because as noted
before, prevailing on this claimould eliminateonly disparateampact liability with respect to

suits brought by individualis federal courf It would not preventhe UnitedStates from

’ Plaintiff also would need to comply with Title VIl because individuals could britlg Vil

actions in state court under a dispatiatpact theory. As plaintiff has opened its courts to
disparateémpact discrimination claims premised on state law, Tek. ICode 8§ 21.002(a)
(defining the term “employer” to include state agencies), 21.122 (discussirenfrgdroof in
disparateémpact cases), 21.254 (creating a cause of action for complainantsjat ckbose them

to similar federal claims.Erickson v Board of Governors of State Colleges and Universities for
Northeastern Illinois University207 F.3d 945, 952 (7th Cir. 2000) (Easterbrook ség;also
Howlett v. Rose496 U.S. 356, 367-75 (1990). The Fifth Circuit has held that the Texas Labor
Code, which also addresses disability-based discrimination, does not constituteraoivai
sovereign immunity with respect to Americans with Disability Act suits in state. cdterez v.
Region 20 Educ. Service Centd07 F.3d 318, 332 (5th Cir. 2002). B¢ Fifth Circuit did not
address the argument raisedmckson namely, that the state cannot decline to hear federal
analogs to statlaw claims. Id. Thus, it is not precedential with respect to that argument. And
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enforcing Title VIl under the theory challenged in this sut/est Virginia 479 U.S. at 311 n.4.
Plaintiff, then, would be obligated to conformhising practices to Title VII regardless of whether
it would prevail on this claim.Erickson 207 F.3d at 952. Resolution big claimcould affect
theability of individuals to file suit in federal couajainst the State of Texasot the law
governing the state’s conduct, and plaintiff could challenge the ability midavidual to bring a
disparatempact suitin federal courtit the time, if any, that such a suit is brougBee National
Park Hospitality Ass'n v. Department of InteriéB88 U.S. 803, 810, (2003) (concluding that
withholding adecision about dispute resolution procedurefore dispute had aris&ould cause
no hardshig)see also Choice Inc. of Texas v. Greens&dd, F.3d 710, 716 (5th Cir. 2012)
(concluding that withholding review imposed no hardship because plaintiff's conduct would be
unlawful regardless of whethplaintiff won or lost). As noted earlier, the hardship element of
the ripeness inquiry mugenerallybe balanced against the fithess element. But “[e]Jven where an
issue presents purely legal questions, the plaintiff must show some hardship in ortdalighes
ripeness.” Lopez v. City of Housto®17 F.3d 336, 342 (5th Cir. 2010). Thus, even if Count IlI
presents a purely legal claim, it is unripe because there is no hardship to withheldkng

Finally, concerns about deciding unripe cases are amplified in the context of taims
raise constitutional issues because “[a] fundamental and longstanding prfgualeial restraint
requires that courts avoid reaching constitutional questioadvance of the necessity of deciding

them.” Lyng v. NW Indian Cemetery Protective Asg85 U.S. 89, 445 (1988). This principle

to finish the point, as individuat®uld bring actions in state court under Title VII, plaintiff's claim
relates only to an issue of venuees, whether individuals can bring claims in federal court, as
opposed to state court — and that issue can be addressed if and when an individual brings such a
claim. In any case, given that sovereign immunity cannot prevent thetbepaof Justice from
bringing enforcement actions, plaintiff cannot show a hardship regardless of whdthieluals

can sue plaintiff in state court under a Title Wi$paratampact theory.
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underscores the need to subjf@ount Il to a rigorous ripeness analysas anajsis that

demonstrates that the claimnist ripe.

CONCLUSION

Because the Court lacks subject matter jurisdiction to adjudicate plaintiff's dtatms

case, lhe Court should dismiss plaintiff's complaint under Rule 12(b)(1).

DATED this27th Day of January, 2014.
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