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IN THE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
BROWNSVILLE DIVISION

Kevin Campbell As Trustee for 8§
Williams Farms Produce Sales, Inc., §
Plaintiff, §
8§
V. 8 Civ. No. 1:14-cv-097
8§
James W. Williams, Faye Williams, 8§
Mark T. Williams, Jim Williams, 8§
William Anthony Williams, 8§
and Williams Farms, L.L.C., Mark D. Ball, §
& Williams Farms Repack L.L.C., 8
Defendants. 8§

MEMORANDUM OPINION AND ORDER

Pending before the Court is a Motion to Tsfam Venue by Defendants James W. Williams,
Faye Williams, Mark T. Williams, James Willies Jr., William Anthony Williams, Williams
Farms LLC, and Williams Farms Repack LL(ollectively referred to hereinafter as
“Defendants”). In their Motion, Dfendants request that all clairmgainst them be transferred to
the venue of the United States Bankruptcy €autthe District ofSouth Carolina pursuant 28
U.S.C. § 1412 [Doc. No. 16]. Insubsequently-filed brief, Defendants request that this cause be
transferred to the United States District Court for the District of South Carolina pursuant 28
U.S.C. 88 1412 and 1404 [Doc. No. 41]. The TeagPlaintiff opposes this transfer. [Doc. No.
41]. For the reasons stated below, it is thenigpi of this Court thaDefendants’ Motion to

Transfer Venue to the United States District Céarrthe District of South Carolina be granted.
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l. Background

Kevin Campbell (hereinafter the “Trustee”) is the Chapter 7 Trustee for Williams Farms
Produce Sales, Inc. (hereinafter the “debto@n July 10, 2014, the Uistee filed his First
Amended Complaint (hereinafter the “Complaingijainst Defendants in the Southern District
of Texas, Brownsville Division. Pursuant to 11 U.S.C. § 544(b), the Trustee seeks to set aside the
alleged fraudulent transfer of assets by the debt@efendants. In addition, the Trustee brings
claims on behalf of the debtor for breachediddiciary duty (as well as conspiring and aiding
and abetting the same), and seeks to pi¢hee corporate veil of Williams Farms, LLC

(hereinafter “Williams Farms”) and Williams Repack, LLC (hereinafter “Williams Repack”).

Historically, this case arisesit of a business transactibetween the debtor, R&G Produce
Company of Rio Hondo, Texas (le@rafter “R&G”), Eddie May (breinafter “May”), and May’s
Company — Del Sol Farms (hereinafter “Del §ollhe debtor, R&G, and Del Sol entered into
a business relationship in which May and Del Gmitracted to purchase grape tomatoes from
R&G. The debtor's role was to broker themi@mioes for Del Sol and May. The relationship
deteriorated when the debtbrokered the tomatoes for@mmission, but May and Del Sol
failed to pay R&G for the tomatoes. R&G fileditsagainst the debtor for the unpaid invoices,
and was eventually awarded $2,332,569.44 in ayenrdict. Final judgmet was entered by a
state district court in Camerd@ounty, Texas, which was eventually affirmed by the Thirteenth

Court of Appeals sitting i€orpus Christi, Texas.

Subsequently, R&G filed a fraudulent transttsim against the debtor and Defendants in
this Court. According to R&G, the debtor (andhet defendants) fraudulently transferred assets

into the accounts of Williams Fas and Williams Repack to avoid paying the judgment. On



March 7, 2014, the debtor filed for Chapter hkraptcy relief in the United States Bankruptcy
Court in the District of SoutiCarolina. Thereafter, this Cougtanted the Trustee’s motion to
substitute the Trustee for R&G as a real ypasevered the R&G case which had been stayed
because of the bankruptcy, and allowed the Trustee to proceed with his new claims against

Defendants.

[I.  Analysis

Defendants have moved to transfer the casethereihe United States District Court for the
District of South Carolina othe United States Bankruptcy Court in the District of South

Carolina under 28 U.S.C. 88 1412 and 1404(a).

a. Transfer under 28 U.S.C. § 1412

The preliminary question in deciding whethergrant a motion to transfer venue is whether
28 U.S.C. 88 1404(a) or 14Xdntrols the analysisSee Dunlap v. Friedman’s Inc331 B.R.
674, 677 (S.D. W.Va. 2005). Sectid404(a) provides: “For theoavenience of parties and
witnesses, in the interest of justice, a district court may traasfgcivil action to any other
district court or division wheré might have been brought or émy district to which all parties
have consented.” 28 U.S.C. § 1404(a) (emphakied). Similarly, Sectiod412 states that “[a]
district court may transfer a case or proceedinder title 11to a district court for another
district, in the interest of justice or fahe convenience of the parties.” 28 U.S.C. § 1412
(emphasis added). While there has been a sphutfority in decidingvhich section controls,
this Court interprets 8404(a) as applying to the transferodfil actions in general, and § 1412
as more specifically governinthe transfer of actions thare “related to” a bankruptcy

proceedingSeeDunlap,331 B.R. at 677 (citing cases that djsee as to which s&on controls);



see also Creekridge Capital, LLC v. La. Hosp. Ctr., LAO) B.R. 623, 629(D. Minn. 2009)
(referring to 8§ 1412 as “a transfer provision spedifi bankruptcy cases”). Nonetheless, courts
apply essentially the same factors analyzing transfers under 88 1404(a) and 143@e
Creekridge 410 B.R. at 628 n.3. Furttreore, as noted by th@éreekridgecourt, choosing one
transfer provision over the othgenerally has no effect on the aifate transfer determination.
Id.

Defendants argue that because the Trusteemglare “related to” the debtor’s bankruptcy
case, they are “case[s] or proceggls] under title 11" and should kdeansferred pursuant to
§ 1412. This Court agrees.

Title 28, Section 1334(b) of the United States Code provides:

Except as provided in subsection (e)@)d notwithstanding any Act of Congress

that confers exclusive jurisdiction on aucbor courts othethan the district

courts, the district courts shall have original but not exclusive jurisdiction of all

civil proceedings arising under title 11, or arisingrelated tocases under title

11.
28 U.S.C. § 1334(b) (emphasis added). Thereforetder to transfethis case pursuant 8§ 1412,
the Trustee’s claims must be “related to& thebtor's bankruptcy proceeding pending in the
United States Bankruptcy Court he District of South Caroling&seeCreekridge 410 B.R. at
627. Courts in this Circuthave adopted the “relatéd’ test, as set out iRacor, Inc. v. Higgins
743 F.2d 984 (3d Cir. 1984), to determine ifaation is related to a bankruptcy proceedidge
Colvin v. Amegy Mortg. Cp507 B.R. 169, 177 (W.D. Tex. 2014ee alsoCreekridge 410
B.R. at 627 (referring to aidentical test as theonceivable effects” testUnder this broad and
deferential analysis, a case is refate a bankruptcy proceeding if itduld conceivably have

any effect on the estate beimgiministered in bankruptcy.Creekridge 410 B.R. at 627.

Therefore, “[a]n action is related to bankruptcy if the outcome could alter the debtor’s rights,



liabilities, options, or freedom of action .and which in any way impacts upon the handling and
administration of the bankrupt estatéd’at 627 (quotingn re Farmland Indus. In¢.567 F.3d

1010, 1019 (8th Cir. 2009)).

This Court is persuaded that the Trustee has met the low burden required of him under the
conceivable effects test becau$dahe Trustee were to prevail on any of his claims, there could
be a conceivable effect on thebtler’s bankruptcy estate. Ake Trustee has now effectively
replaced R&G (a creditor of the debtor) as thenpithiin the lawsuit, were the Trustee to prevail
on his claim, the alleged fraudulent transfeias$ets by the debtor Refendants would be set
aside. This would undoubtedly imase the value of the bankruptestate. Furthermore, if the
Trustee were to prevail on any of his othermgion behalf of the debtor, including those for
breaches of fiduciary duty, aiding and abetting breadf fiduciary duty, and conspiracy, or if
he is successful in piercing the corporate veil of Williams Farms and Williams Repack, any
damages awarded could also have a conceivftdet on the debtor's bankruptcy. Therefore,
because the Trustee’s claims (including thosmidint on behalf of the debtor) against Williams
Farms, Williams Repack, and the debtor meet treeivable effects test, they are related to the

debtor’s bankruptcy proceeding.

The Court must next determine if transferring ffirustee’s “related to” claims is warranted
under 8§ 1412See Creekridge410 B.R. at 629. As the movanBefendants have the burden of
showing by a preponderance of evidence that a trarssfar the interest ojustice” or “for the
convenience of the partiedd; see alsdOCB Rest. Co. v. Vlahakig re Buffets Holdings, Inj.
397 B.R. 725, 727 (Bankr. D. Del. 2008)cLemore v. Thomassd¢m re Thomasson 60 B.R.
629, 632 (Bankr. M.D. Tenn. 1986). Thus, while f@eurt typically give great weight to

Plaintiff’'s choice of forum, a transf is nonetheless approgte if it is in the interest of justice or
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for the convenience of the parti€¥ee Lothian Cassidy, LLC v. Lothian Exploration & Dev. II,
L.P., 487 B.R. 158, 162 (S.D.N.Y. 2013) (noting thatus give “great weight to Plaintiff's
choice of forum”). Ultimately, however, the decisitmtransfer is within the discretion of the
court. SeeZazzali v. 1031 Exch. Grdin re DBSI Inc), 478 B.R. 192, 2012 WL 3306995
(Bankr. D. Del. 2012)tn re Buffets Holdings, Inc397 B.R. at 730.
In determining whether a transfer is “in thdeirest of justice,” tb following factors are

considered:

(a) Economics of estate administration

(b) Presumption in favor of the “home court”

(c) Judicial efficiency

(d) Ability to receive a fair trial

(e) The state's interest in having locahtroversies decided within its borders, by

those familiar with its laws

() Enforceability of any judgment rendered

(9) Plaintiff's origiral choice of forum
In re Bruno's 227 B.R. 311, 324-25 (BankK.D. Ala. 1998) (quotingsulf States Exploration
Co. v. Manville Forest Prods. Corfin re Manville Forest Prods. Corp 896 F.2d 1384, 1391
(2d Cir. 1990) (describing the sidard as “broad and flexible”).

Determining whether a transferwsarranted for the conveniencetbk parties is also a case-

by-case determination. Factoensidered by courts include:

(a) Location of the plaintiff and defendant

(b) Ease of access to necessary proof

(c) Convenience of withesses

(d) Availability of subpoena power for the unwilling withesses
(e) Expense related to obtaining witnesses

Balancing all of the relevant factors, thi®uet finds that a transfer to the United States
District Court for the District of South Caroéinis both in the interest of justice and more

convenient for the parties and witnesses. Firet, debtor's bankruptcy case was filed in the



District of South Carolina, whictveighs strongly in favor of traferring to the “home court,” or
the court where the bankruptcy case is pendimgaddition, as argueldy Defendants in their
Motion and supplemental brief, and acknowledggdhe Trustee, South Carolina law applies to
all claims in this caseThis weighs strongly in favor ofansferring the case @ court that is
most familiar with the laws implicated by the o and has an interest in deciding cases within

its own borders, as well as the pow@enforce any judgment rendered.

The convenience of the parties aiséd also favors a transfer. Rirall of the parties in this

case, includinghe Trustegare either residents of South Gara or have their principle places

of business in South Carolina. Additionallihe debtor’'s, Williams Farms’, and Williams
Repack’s bank accounts during thediperiod of the alleged trans$ervere located at Enterprise
Bank of South CarolinaWith all parties’ residences oripciple places of business being in
South Carolina, it follows that all financial reds, data, potential wigsses, and virtually any
other type of conceivable “necessary proof’ isSouth Carolina. Therefore, these factors also
weigh heavily in favor of transferring because it is undoubtedly for the convenience of the
parties for this case to be heandthe district where all parsereside, where there is greater

accessibility to evidence, and where witnesssessary to “a fair trial” reside.

All conceivable reasons weighing against transfere essentially eliminated when R&G’s
case was severed and stayedth®y debtos bankruptcy. That case is unaffected by this order
and remains pending in the Southern Distiaét Texas, Brownsville Division. R&G was
effectively replaced bthe Trustega South Carolina resident, timis cause of action. Defendants
have also raised objections concerning peabkqguarisdiction and improper venue in their

supplemental brief. A transfer of venue wouldder any such objectiomsoot. Therefore, this



Court finds that Defendants have met their bordend transfer to the District Court for the

District of South Carolina is warranted.

b. Transfer under 28 U.S.C § 1404(a)

As noted above, because the analysis under § 4i3¢ssentially the same, this Court finds
that granting Defendants’ Motidiw Transfer is also warramteinder 28 U.S.C § 1404(a). “The
only substantial difference beten the statutes is the @duhal requirement under § 1404(a)
that an action may be transfetreo any place where venue could have been valid originally.”
Sabre Tech., L.P. v. TSM Skyline Exhibits,, 12808 WL 4330897, *8 (S.D. Tex. 2008) (quoting
City of Liberal v. Trailmobile Corp.316 B.R. 358, 362 (D. Kan. 2004)). Thus, the preliminary
guestion in determining if transfer is warratitunder § 1404(a) is wther the action “might
have been brought” in the destination venuere Volkswagen of America, In&45 F.3d 304,
312 (5th Cir. 2008); 28 U.S.C 8§ 1404(a). This camddchave been originally filed in any court
in the United States District Court for the Distrof South Carolina because it is within “a
judicial district in which any dendant resides, if all defendanare residents of the State in
which the district is located.” 28 U.S.C. 8§ 1391{). Therefore, because all of the defendants
are residents of the state, and South Carolimasmgle district state, venue is proper in South

Carolina.

The Court must next decidiethe moving party has met itsurden of showing “good cause”
for the transferSee In re Volkswageb45 F.3d at 315. Under § 14@J,(“to show good cause
means that a moving party, in order to supportlagm for a transfer, must satisfy the statutory
requirements and clearly demonstrate that a teansf‘[flor the convenience of parties and

witnesses, in the interest of justiceld. Courts in this Circuit have applied the private and



public interest factors first enunciated@ulf Oil Corp. v. Gilbert 330 U.S. 501 (1947), when
deciding if a transfer of veie is warranted under § 1404(&ge In re VolkswageB45 F.3d at
315 (referring to the factors as th&ilbert factors”).

The Gilbert factors are non-exhaustivepn-exclusive, and “none ...can be said to be of
dispositive weight.’ld. (citing Action Indus., Inc. v. U.S. Fid. & Guar. Cor858 F.3d 337, 340
(5th Cir. 2004)). Private interest factors ina@ud(1) the relative ea&sof access to sources of
proof; (2) the availabilityof compulsory process to secuhe attendance of the witnesses; (3)
the cost of attendance for willimgtnesses; and (4) all other praefiproblems that make trial of
a case easy, expeditious and inexpensivd.” Public interest factors include: “(1) the
administrative difficulties flowing from courtongestion; (2) the local interest in having
localized interests decided at home; (3) the fantjiaf the forum withthe law that will govern
the case; and (4) the avoidance of unnecessarygonshdf conflict of laws [or in] application of

foreign law.”Id.

Applying the Gilbert factors, this Court finds, for thisllowing reasons, that Defendants
have satisfied their burden and that transfewasranted under Sectidh404(a) in interest of
justice and for convenience of the parties. Fiast,already discussed, the debtor’s, Williams
Farms’, and Williams Repack’s bank accounts myrihe time period of the alleged transfers
were located at Enterprise Bank of South Carolina. Furthermore, all of the debtor’s, Williams
Farms’, and Williams Repack’s financial recerddata, and other documents that would be
considered “sources of proof” for any claim are located at or near their principle offices in South
Carolina. Therefore, the first private interest éaateighs strongly in feor of transfer because
litigating in South Carolina will increase tlease in which parties may access any necessary

proof.



As for the second factor, although no speaifimesses have been listed, Defendants argue
that all potential witnesses areSouth Carolina because all office personnel, employees, or any
other person who has handled the financials of the debtor, Williams Farms, or Williams Repack,
reside in South Carolina. Pursuant to Feld&ale of Civil Procedre 45(c)(3)(A)(ii), any
witnesses in South Carolina are outside of this Court’s subpoena power for depositions, and any
trial subpoenas for witnesses in South Carolina are subject to motions to §easin re
Volkswagen545 F.3d at 316-17. However, because ‘@ridit court can deny any motions to
quash,” this Court may compel any witnesdtendance at trial, but it “can only do so by
inconveniencing [them] in having to travel mothan 100 miles tattend the trial.”In re
Hoffman—La Roche, Inc587 F.3d 1333, 1336-37 (Fed. Cir. 20)uth Carolina, on the other
hand, may compel all witnessefor both trial and deposins without imposing that
inconvenience. As for Texas, theustee has only identified as potential withesses certain Texas
state court personnel in Brownsville. Thi®uet can see no valid purpose in calling these
individuals as witnesses. Thaly topics upon which they coulgstify are either provable by
public records, or are matters which no reasonphlty could contest. Therefore, the second

factor weighs heavily in favor of transfer.

The third factor is also in Y@r of transfer because, in ighing the cost of attendance for
willing witnesses, this Circuit set a 100-milerabhold rule, which states that “[w]hen the
distance between an existing venue for triah ohatter and a proposed venue under § 1404(a) is
more than 100 miles, the factor of inconvenienca vatness increases andirect relationship to
the additional distance to be traveledii’ re Volkswagen545 F.3d at 317 (quotingh re
Volkswagen AG371 F.3d 201, 201-05 (5th Cir. 2004)). Tdistance from Brownsville to South

Carolina well exceeds the 100-miledgbhold. Therefore, litigation ithis District would increase
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the cost of attendance for potential witnes3dss factor, however, is also influenced by the
debtor’s pending bankruptcy case in South Qaaobecause, “the witisses that would likely
testify in this case will also be involvad [the debtor’s] bankruptcy litigation.Sabre Tech.
2008 WL 4330897, at *10. Thus, “witness travel casta be reduced if latelated litigation
occurs in one location.Id. Along the same lines, ¢hfourth factor alsdavors transfer because
“all of the causes of action are either core bartksuproceedings or soasely related that they
form part of the same controversy,” and “thewn aaost easily, expeditious, and inexpensively be

litigated” in South Carolindd. at 11.

Considering the public interest factors, tBisision has only one actévArticle 11l judge and
is laboring under one of the busiest docketthenation. While this Cotihas no doubt that the
judges of the District of South Carolina are alarking hard, on a case per judge basis, their
dockets do not compare to thidivision. Moreover, this case is easily characterized as a
“localized interest” that is Wer decided at home, which i®@&h Carolina. Because all parties
are South Carolina residents, South Carolina hastarest in deciding the localized interests at
stake® The third public interest factor also favdransfer to South Carolina. As noted above,
Defendants argue that South Carolina law applies to all claims, which the Trustee does not
dispute. The remaining public interest factoneutral because neithparty has identified any
concerns regarding conflict tdws. Although Defendants argue tlsuth Carolina law applies,
they assert that South Carolina law applies ndigas of the venue; thus, a transfer will neither
avoid nor give rise to any unnecagsproblems with corict of laws. Therefore, in weighing the
public and private interest factors, this Court éinflat transferring the case to South Carolina is

in the interest of justice and for the convenience of the parties.

! This Court is not unaware that the ultimate beneficiagngfrecovery may be R&G — a resident of this Division.
As noted above, however, it is not a party to this acfibe. R&G action, though stayed, remains in this Court.
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1. Conclusion

It is the finding of this Court that the imést of justice and convenience of the parties
mandates that all claims by the Trustee agddefendants be transferred. The Court finds that
transferring this case to the United States [ist@iourt for the Districtof South Carolina is
warranted under both 28 U.S.C. 88 1412 and 140%(erefore, Defendant®lotion to Transfer

[Doc. No. 16] is hereby granted.

A ruling on any other pending motiomsll be deferred, and will béeft to the discretion of
the District Court of South Carolina. The hiegrset for June 22, 2015, eainceled. All parties
are ordered to file in theriginal R&G case Cause No.1P-cv-228, a notice describing the

resolution of this matter withihO days of a final resolution.

Signed this 12th day of June, 2015.

Andrew S. Hanen
United States District Judge
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