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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

VINH LE, 8
8
Plaintiff, 8
VS. § CIVIL ACTION NO. C-07-341
8
PETE GEREN¢t al, 8
8
Defendants. 8
ORDER

On this day came on to be considered Plaintiff Virg's “Opposed Motion for New
Trial, Opposed Motion to Set Aside Judgment, ang@3pd Motion for Reconsideration” (D.E.
12). Plaintiff files his motion pursuant to FedelRale of Civil Procedure 59(e), and Plaintiff
asks that the Court “set aside” its order granfgfendant’s motion for summary judgment
(D.E. 10), and that the Court grant Plaintiff avin&ial” in the above-styled action. (Motion, p.
1). For the reasons set forth below, Plaintiff'stion to alter or amend judgment pursuant to
Federal Rule of Civil Procedure 59(e) is hereby DEMN*
l. Background

Plaintiff filed his Original Complaint against Deigant Pete Geren, Secretary of the
Army, on August 22, 2007 (D.E. 1). Following vargclarifications made by Plaintiff’'s counsel

at the initial pretrial and scheduling conferene&intiff proceeded with one claim against the

! While Plaintiff classifies his motion in part aseking a “new trial,” “it obviously is not such aotion. As Rule
59(a) makes clear, a motion for new trial is appadp when the case has been tried to a jury tre@ourt. The
court disposed of this case on motion for summaalginent.” _Gonzalez v. State Fair of Texas,,|8600 WL
326165, at *1 (N.D. Tex. Mar. 24, 2000); Crews TingdCo., Inc. v. Terral Farm Serv., In@005 WL 3555918, at
*1 (W.D. La. Dec. 28, 2005) (“A motion for new ttig appropriate when a case has been tried toyajuo the
court, not on a summary judgment ruling.”). Acdagly, Plaintiff's motion should be “correctly aryaked and
decided in the district court as a Rule 59(e) motmreconsider entry of summary judgment.” Goaza&000 WL
326165 at *1 (citing Patin v. Allied Signal, In@.7 F.3d 782, 785 n.1 (5th Cir. 1996)).
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Defendant: a claim for race/national origin disgnation pursuant to Title VII of the Civil
Rights Act of 1964, 42 U.S.(8 2000eet seq. (hereinafter, “Title VII"), in connection with
Defendant’s failure to select Plaintiff for the g of “Lead Equipment Specialist.” (D.E. 4,
Clarifying Order). In accordance with the dispesitmotion deadline in this case, Defendant
filed his motion for summary judgment on PlainsffTitle VII claim on June 16, 2008 (D.E. 9).
Per Local Rule 7.3, the submission date of the matiand the date Plaintiff's response was
due, was July 7, 2008(L.R. 7.3, stating that “[o]pposed motions via# submitted to the judge
twenty days from filing without notice from the dkeand without appearance by counsél).
Plaintiff did not respond to Defendant’s motion sammary judgment by the response deadline
of July 7, 2008. Rather, Plaintiff never filed argsponse to Defendant’s motion for summary
judgment, even though the Court’s order regardimjeBDdant’'s motion was not entered until
sixteenfull days after Plaintiff's response was due. d2ant to Local Rule 7.4, “[flailure to
respond will be taken as a representation of n@sigpn.” (L.R. 7.4). Regardless of Plaintiff’s
failure to respond, the Court was still obligatecconsider the merits of Defendant’s motion for

summary judgment._ SeResolution Trust Corp. v. Starkef1 F.3d 1018, 1022-23 (5th Cir.

1995). The Court did consider the merits of Deterits motion, and GRANTED summary
judgment on Plaintiff's claim for Title VII discrimation. (D.E. 10, July 23, 2008 Order
Granting Summary Judgment).

Now on August 4, 2008, almost a full month aftes f@sponse to Defendant’s motion for
summary judgment was due, Plaintiff filed his maotfor reconsideration pursuant to Rule 59(e).
Plaintiff does not submit any new evidence in suppbhis Rule 59(e) motion, rather, Plaintiff

attaches to his motiothe exact same evidenceubmitted by Defendant in support of

2 Defendant filed his motion for summary judgmentione 16, 2008. Twenty days from the date ofdifiell on
July 6, 2008. Since July 6, 2008 was a Sundayntiffas response deadline moved to Monday, Jul2(d08. _See
Fed. R. Civ. P. 6(b).
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Defendant’'s motion for summary judgment. _ (SBeE. 12, Attachments, and D.E. 9,
Attachments). In his Rule 59(e) motion, Plaintiffies not even provide a reason for his failure
to respond to Defendant’s motion for summary judgimeRather, Plaintiff includes one line
incorrectly stating that “no hearing or submisstate” was ever set with regard to Defendant’s
summary judgment motion. (Motion, p. 1). As nosdabve, Local Rule 7.3 plainly states that
“[o]pposed motions will be submitted to the judgeenty days from filing without notice from
the clerk and without appearance by counsel.” ([ZR). As set forth below, Plaintiff's failure
to respond is not valid grounds for altering or adirg the judgment in this case, and Plaintiff
has not submitted any new evidence that would séde#s altering or amending the final
judgment dismissing Plaintiff's Title VII claim. &ordingly, Plaintiff's Rule 59(e) motion must
be DENIED.
Il. Discussion

A. Rule 59(e)

Because Plaintiff filed his “Opposed Motion for Néwial, Opposed Motion to Set Aside
Judgment, and Opposed Motion for Reconsideratioithim ten days of the entry of final

judgment, the Court reviews Plaintiff's motion puast to Federal Rule of Civil Procedure

59(e):’s See e.g, Anglin v. Local Union 1351102 Fed.Appx. 367, 369, 2004 WL 1372920, at
*2 (5th Cir. June 18, 2004) (a motion which “chaljes the prior judgment on the merits [] will
be treated as either a motion ‘to alter or amemdlen Rule 59(e) or a motion for ‘relief from

judgment’ under Rule 60(b). Under which Rule thetion falls turns on the time at which the

% As noted above, Plaintiff's motion is not propeiigmed as a motion for “new trial,” because thei€disposed
of Plaintiff's claim on summary judgment. SBatin 77 F.3d at 785 n.1. Further, although Plairti$b classifies
his motion as one for “reconsideration,” “[t|he eeal Rules of Civil Procedure do not expressly gamize a motion
for ‘reconsideration.” Instead, such motions gyEdally treated as motions to alter or amend judgtpursuant to
Federal Rule of Civil Procedure 59(e), if filed kit ten (10) days of the date of judgment”. Créweading Co.,
Inc., 2005 WL 3555918 at *1.
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motion is served. If the motion is served withen tdays of the rendition of judgment, the
motion falls under Rule 59(e); if it is served aftieat time, it falls under Rule 60(b).”); Ford v.
Elsbury 32 F.3d 931, 937 (5th Cir. 1994) (“If the motig served within ten days of the
rendition of judgment, the motion falls under R&e); if it is served after that time, it falls

under Rule 60(b).”); Lavespere v. Niagara Mach. &lTWorks, Inc, 910 F.2d 167, 173 (5th

Cir. 1990) (partially abrogated on other groundsnge).
A Rule 59(e) motion is one that seeks to “alteamend” a previous judgment entered by the

Court. Fed. R. Civ. P. 59(e). “Reconsideratioragfidgment after its entry is an extraordinary

remedy that should be used sparingly.” TemplétydroChem Ing.367 F.3d 473, 479 (5th Cir.
2004). The Fifth Circuit has held “that such a imotis not the proper vehicle for rehashing
evidence, legal theories, or arguments toatld have been offered or raised before the erdfy

judgment” Id. (emphasis added); Simon v. United Sta8%l F.2d 1154, 1159 (5th Cir. 1990)

(“These motions cannot be used to raise argumehishweould, and should, have been made
before the judgment issued”). Rather, Rule 59¢e)Vves the narrow purpose of allowing a party
to correct manifest errors of law or fact or togaet newly discovered evidence.” TempR&7

F.3d at 479 (citing Waltman v. Int'| Paper C875 F.2d 468, 473 (5th Cir. 1989)). A Rule 59(e)

motion “must clearly establish either a manifesbenf law or fact or must present newly

discovered evidence” that was not available befbesjudgment issued. Schiller v. Physicians

Res. Group In¢.342 F.3d 563, 567-68 (5th Cir. 2003) (citing Ruseeig v. Azurix Corp.332

F.3d 854, 863-64 (5th Cir. 2003)).
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B. Plaintiff's Rule 59(e) Motion Must be Denied

In this case, Plaintiff has not presented any exddeor arguments that he could not have
presented well before judgment was entéreRather, Plaintiff could have presented all of his
arguments and evidence by the July 7, 2008 deatthrnespond to Defendant’s motion for
summary judgment. In his Rule 59(e) motion, PlHindevotes only one sentence to his failure
to respond in a timely (or any) fashion to Defertdamotion for summary judgment. In this
sentence, Plaintiff states that “[o]n or about J&6e 2008 ... Defendant filed his Motion for
Summary Judgment, no hearing or submission date liag set.” (Motion, p. 1). That is
Plaintiff’'s only reference to his failure to present his argumewtdénce by the July 7, 2008
response deadline. As noted above, Plaintiff'stexation regarding the supposed absence of a
“hearing or submission date” is not true, as Ldgale 7.3 clearly states that the submission date
for an opposed motion is twenty days from the @étiding. (L.R. 7.3). Twenty days from the
date of filing was July 7, 2008. Plaintiff's response was unequivocally due ort tate, and
Defendant’'s motion for summary judgment was suleditio the Court on the clearly marked
submission date. Plaintiff's apparent failure éwiew the local rules, leading to his failure to
respond to Defendant’s motion for summary judgmennot a valid reason for reconsideration

under Rule 59(e)._See.qg, Nationwide Mut. Fire Ins. Co. v. Phait93 F.R.D. 493, 495 (S.D.

Miss. 2000) (“Neglect in defending against [a] matfor summary judgment is not a proper use

for a motion for reconsideration under Rule 59(¢)3onzalez v. State Fair of Texas, 2000

WL 326165, at *3 (N.D. Tex. Mar. 24, 2000) (“[thenpy seeking relief from judgment] has

offered no valid reasons for failing to respondi@request a timely extension of the response

* Further, as discussed below, Plaintiff has onlynsitted the exact same evidence submitted by Deferid
support of his motion for summary judgment, whicl Court reviewed in detail in its order GRANTINGsmary
judgment on Plaintiff's Title VII claim.

®> As noted above, twenty days from the date ofdiliechnically fell on a Sunday. Per Federal Rél€iuil
Procedure 6(b), the response deadline moved toetkieavailable business day: Monday July 7, 2008.
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date. The errors that occurred here are not eviicient to rise to a level of excusable neglect.
Instead, they are more akin to inadvertence, widdhsufficient to warrant relief [under Rule
59(e)].”). Plaintiff could have presented all dfetevidence and arguments in his Rule 59(e)
motion prior to the entry of judgment, and Plainsf not entitled to “have a summary judgment
set aside” on the basis of evidence he could habengted “prior to the court's summary

judgment ruling”. ‘Wallace v. Texas Tech Uni80 F.3d 1042, 1052 (5th Cir. 1996) (citing

Waltman 875 F.2d at 473-74).

Finally, in the interests of justice, the Coursha&viewed Plaintiff's arguments and the
evidence submitted in support of Plaintiff’'s Rul{&) motion. The Court notes that Plaintiff has
not actually submitted any new evidence with hideRbO(e) motion — rather, Plaintiff has
submitted the same evidence submitted by Defenohasupport of Defendant’s motion for
summary judgment. The Court has carefully considehis evidence within the context of the

three-part burden shifting framework set forth icdnnell Douglas Corp. v. Greedll U.S.

792, 802-04 (1973). As set forth in detail in tBeurt’'s July 23, 2008 Order (D.E. 10),
Defendant submitted a legitimate, non-discriminatogason for its selection of Mr. Alfred
Ewald for the Lead Equipment Specialist positiamg ghere is no genuine issue of material fact
that Defendant’s reason was not pretext for unladiscrimination. (July 23, 2008 Order, pp.
9-16). Accordingly, after reviewing Plaintiff's guments in his Rule 59(e) motion and the
evidence submitted by Plaintiff in support of histian, the Court declines to alter or amend the

judgment dismissing Plaintiff's claim for Title Viscrimination.
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1. Conclusion
For the reasons set forth above, the Court DENIB®ff's “Motion for New Trial,
Opposed Motion to Set Aside Judgment, and OpposadNfor Reconsideration” (D.E. 12).

SIGNED and ORDERED this 8th day of August, 2008.

QW,QM)ZM\ ede

Janis Graham JaCk
Unlted States District Judge
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