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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
GRIZZLY MOUNTAIN AVIATION, INC.,

Plaintiff,

VS. CIVIL ACTION NO. C-08-87

8§

8

8§

8

8§

MCTURBINE, INC., et al, 8§
8§

Defendants. §

ORDER OF REMAND

On this day came on to be considered Plaintifz@yi Mountain Aviation, Inc.’s
(hereinafter, “Grizzly Mountain”) oral motion tom&and the above-styled action back to state
court. For the reasons set forth below, Plairgtiffiotion to remand is GRANTED, and the Court
hereby REMANDS this action pursuant to 28 U.S.@447(c) to the County Court at Law
Number 3 of Nueces County, Texas, where it wasraily filed and assigned Cause No. 08-
60552-3"

l. Factual and Procedural Background

Plaintiff Grizzly Mountain is in the business afsing helicopters as air cranes to remove
timber from logging areas inaccessible to vehictrific.” (Original Petition, { 2). On March
17, 2006, a helicopter “employed” by Grizzly Mountand engaged in logging operations
crashed near Dayville, Oregon. (1§.17). The pilot was killed and the crash re=iih a total

loss of the helicopter (less any salvage valubdeftreckage). _(Idf1 22). Plaintiff Grizzly

The Court notes that it conditionally granted Fiéfis oral motion to remand at a
March 20, 2008 hearing before the Court. The C®wtder was conditional on Plaintiff
effectuating service on in-state Defendant McTuwbirinc. (hereinafter, “McTurbine”).
McTurbine has since been served, and the Coureftrer issues this Order of Remand. The
Court notes that certain parties have since filecherous pleadings regarding the removal and
remand (D.E. 8, 12, 13), which do not alter the i€swriginal, March 20, 2008 Order regarding
Plaintiff's oral motion to remand the case.
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Mountain claims that certain mechanical factorssedithe helicopter crash. (I16.18).
Specifically, Plaintiff claims that various problsraccurred with the helicopter’s gear shaft
roller bearings, eventually leading to a sudderirentailure and subsequent crash of the
helicopter. (Id. 11 18-21). Plaintiff claims that in additionttee total loss of the helicopter, the
crash caused Plaintiff to lose revenues and prafitd to incur various costs, expenses and taxes.
(d., T 23).

Plaintiff filed its Original Petition in state cdwn March 14, 2008. Plaintiff filed suit
against the following Defendants: Kaman AerospaagQration (hereinafter, “Kaman”),
Honeywell International, Inc., McTurbine, Inc. (karafter, “McTurbine”), Cappsco
International, Inc., MRC Bearings, Inc., SKF USA& Inand the Timken Company. Plaintiff
brings claims for strict products liability, negiigce, breach of warranty, and misrepresentation
against Kaman, who Plaintiff alleges designed, rfetured, supplied and/or sold into
commerce the subject helicopter. (K 24-50). Plaintiff brings claims for negligenbreach
of warranty and misrepresentation against Defendadturbine. (Id, 1 78-95). Plaintiff
claims that McTurbine was the entity that “main&lnrepaired, overhauled and/or inspected for
airworthiness the Helicopter and/or the [helicogieEngine”. (Id,  79). In addition to the
claims against Kaman and McTurbine, Plaintiff bangrious other claims against Defendants
Honeywell International, Inc., Cappsco Internatioihec., MRC Bearings, Inc., SKF USA Inc.,
and the Timken Company. (Jd11 51-77, 96-140).

On March 18, 2008, Defendant Kaman removed the tathis Court, on the basis of

diversity jurisdiction under 28 U.S.C. § 1332(&aman claims that the suit is between citizens

?In its Original Petition, Plaintiff claims that vee is proper in County Court at Law No.
3 of Nueces County, Texas, “in that a substantat pf the events giving rise to this claim
occurred in Nueces County, which is the locationviiTurbine’s principal office in Texas.”
(Id., 1 16).
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of different states and that the amount in contreyvexceeds $75,000, exclusive of interest and
costs. (D.E. 1, Notice of Removal, § 3). Plafr@fizzly Mountain is an Oregon citizen,
incorporated in Oregon and with its principal pla¢éusiness in Prineville, Oregon. (Original
Petition, 1 2). Kaman indicates that it is a Canticet citizen, incorporated in and with its
principal place of business in Connecticut. (Net¢ Removal, I 4). Kaman also indicates that
McTurbine is a Texas citizen, with its principaapé of business in Texas. (1§.5). Kaman
does not provide the citizenship of the other naDefitndants in its Notice of Removal, only
indicating that such Defendants are “citizens efltmited States™ (Id., 1 4).

Kaman filed its Original Answer in state courtMarch 17, 2008, the Monday after the
case was filed on the previous Friday (March 148}0 As noted above, Kaman removed the
case on March 18, 2008, which was only one fuliress day after the case was filed in state
court. As set forth below, Kaman appears to haweoved the case so quickly so as to prevent
Plaintiff from having an opportunity to serve Texatizen Defendant McTurbine.

The Court held a telephone conference regardisgtse on March 20, 2008. Plaintiff
indicated that it was in the process of effectugptiarvice on Defendant McTurbine, and that
McTurbine would be served shortly. McTurbine ha€a been served with Plaintiff's Original
Petition, and McTurbine filed its Original Answer Plaintiff's Original Petition on April 3,

2008 (D.E. 5). Inits Original Answer, McTurbinerdirms that “it is a Texas corporation with

its principal place of business in Corpus Chriéixas”. (Id, 1 5). At the March 20, 2008

3kaman also incorrectly identifies itself as a “pih of the United States” in its Notice of
Removal. (Notice of Removal, T 4). Kaman is &eit of Connecticut for diversity purposes,
and the citizenship of the other Defendants musidbatified for complete diversity to exist.
These Defendants are not “citizens of the UniteateSt for purposes of diversity, rather, they
are citizens of particular states. Regardless, ¢hse must be remanded because of the Texas
citizenship of Defendant McTurbine. However, eWf@dcTurbine had not been a Texas citizen,
Kaman still would not have established completediity of the parties, because Kaman fails to
plead the citizenship of the other named Defendaritse case.
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telephone conference, the Court conditionally resedrthe case, pending service on Defendant
McTurbine.

For the reasons set forth below, the Court fild$ Defendant McTurbine’s Texas
citizenship prevents Kaman from removing this dasged on diversity jurisdiction. S28
U.S.C. § 1441(b). The Court notes Kaman’s argurttattPlaintiff has improperly joined
McTurbine to defeat federal jurisdiction, but theutt rejects Kaman'’s improper joinder

argument and holds that McTurbine’s citizenshipncdrbe disregarded for jurisdictional

purposes.
[l. Discussion
A. General Removal Principles

A party may remove an action from state courettefal court if the action is one over
which the federal court possesses subject matisdjation. Se€8 U.S.C. § 1441(a). A court,
however, “must presume that a suit lies outsidentsged jurisdiction, and the burden of

establishing federal jurisdiction rests on the ypadeking the federal forum.” Howery v. Allstate

Ins. Co, 243 F.3d 912, 916 (5th Cir. 2001); sdsoManguno v. Prudential Prop. & Cas. Ins.

Co., 276 F.3d 720, 723 (5th Cir. 2002). In evaluatimg propriety of a removal, “[a]ny

ambiguities are construed against removal becéigseemoval statute should be strictly

construed in favor of remand.” MangyrtY6 F.3d at 723; se#soAcuna v. Brown & Root,
Inc., 200 F.3d 335, 339 (5th Cir. 2000) (“doubts regagdvhether removal jurisdiction is proper

should be resolved against federal jurisdictiorBhamrock Oil & Gas Corp. v. Sheedd3 U.S.

100 (1941).
It is well-settled that the removing party bedrs burden of showing that the removal

was proper._Sekrank v. Bear Stearns & Cd.28 F.3d 919, 921-22 (5th Cir. 1997). This
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burden extends to demonstrating both the juriszheti basis for removal and compliance with

the requirements of the removal statute. Samenter v. Wichita Falls Indep. Sch. Did#

F.3d 362, 365 (5th Cir. 1995).

Where the alleged basis for federal jurisdict®udliversity under 28 U.S.C. § 1332, a
party may remove a case if there is: (1) completerdity of citizenship; and (2) an amount in
controversy greater than $75,000, exclusive oféstis and costs. S8 U.S.C. § 1332(a).

B. Defendant McTurbine’'s Texas Citizenship Precludes Bmoval Based on

Diversity Jurisdiction

As noted above, Defendant McTurbine is a Texagetritwith its principal place of
business in Texas. (Original Answer, 1 6). UzietJ.S.C. § 1441(b), because McTurbine is a
Texas citizen, Defendant Kaman cannot remove tke tathis Court on the basis of diversity
jurisdiction. Section 1441(b) states as follows:
(b) Any civil action of which the district courtate original jurisdiction founded on
a claim or right arising under the Constitutioratties or laws of the United States
shall be removable without regard to the citizepsitiresidence of the partieAny
other such action shall be removable only if none of the partiesin interest properly
joined and served as defendants is a citizen of the State in which such action is
brought.

28 U.S.C. § 1441(b) (emphasis added). Thus, whesgliction is based on diversity of

citizenship, an action is not removable if any defnt is a citizen of the state in which the

action is brought. _See.q, Crockett v. R.J. Reynolds Tobacco C486 F.3d 529, 531-32 (5th

Cir. 2006); Coury v. Proi85 F.3d 244, 252 (5th Cir. 1996) (stating th&defendant may not
remove a state action to federal court if a defahdaa citizen of the state in which the action is

filed").*

“The presence of an “in-state” defendant is a proa@ediefect, and the Court cannot
remand the case unless Plaintiff makes a motioreteand the case within 30 days of the
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In this case, as set forth above, it is undispthiatiMcTurbine is a citizen of Texas.
McTurbine has been properly joined (discussed bgland has been properly served in this
action. Plaintiff filed the case in Texas, andd&ese of Defendant McTurbine’s Texas
citizenship, Kaman may not remove the case toGbigrit. Se€8 U.S.C. § 1441(b); Williams v.

AC Spark Plugs Div. of General Motors Cog&5 F.2d 783, 786 (5th Cir. 1993) (stating that

“28 U.S.C. § 1441(b) ... prohibits removal if angfehdant is a citizen of the state in which the

action was brought.

removal. _In re Shell Oil Cp932 F.2d 1518, 1522 (5th Cir. 1991); ségoDenman by Denman
v. Snapper Diy.131 F.3d 546, 548 (5th Cir. 1998) (stating tHatrider the law of this circuit, ...
the presence of an in-state defendant is a proakdefect that is waived unless raised within
thirty days of removal”). In this case, Plaint@i&rizzly Mountain did object to the procedural
defect in the removal and brought an oral motioretnand, which this Court now GRANTS and
remands the case to state court.

*The Court notes Kaman’s argument that McTurbingisenship may be disregarded for
purposes of Section 1441(b), because McTurbinengaiserved at the time of removal. This is
no longer relevant because McTurbine has since pegperly served in the case. However,
regardless of whether or not McTurbine was propseiywed by Plaintiff at the time of removal,
Section 1441(b) still bars removal because of Mbing's Texas citizenship. Sé&echerski v.
Gen. Motors Corp.636 F.2d 1156, 1160 (8th Cir. 1981) (“Despite tjoened and served’
provision of section 1441(b), the prevailing viesvthat the mere failure to serve a defendant
who would defeat diversity jurisdiction does notrrp# a court to ignore that defendant in
determining the propriety of removal.”); Hinkle Morfolk S. Ry. Co,. 2006 WL 2521445, at *2
(E.D. Mo. Aug. 29, 2006) (same); Oxendine v. Meackl Co., InG.236 F.Supp.2d 517, 525 (D.
Md. 2002) (same); Preaseau v. Prud. Ins. Co. of A@1 F.2d 74, 78 (9th Cir. 1979) (“this court
has specifically rejected the contention that s1{d¥implies that service is the key factor in
determining diversity”);_Vogel v. Dollar Tree Ststelnc, 2008 WL 149234, at *3 (E.D. Cal.
Jan. 14, 2008) (“Where federal jurisdiction is pcated on diversity of citizenship, neither 88
1441(a) and 1332 nor existing precedent allow tusrt to superficially find diversity by
ignoring the citizenship of unserved defendantsCpurts are essentially split on whether or not
Section 1441(b) requires service of the in-staferdant to preclude removal under the statute.
See e.g, Yocham v. Novartis Pharm. Coy2007 WL 2318493, at * 3 (D. N.J. Aug. 13, 2007)
(holding that Section 1441(b) did not bar removéleve the in-state defendant had not been
served as of the date of removal); Waldon v. Nasdharm. Corp.2007 WL 1747128, at *3
(N.D. Cal. June 18, 2007) (same). However, all igobes must be resolved in favor of
remand, and in this case it appears that Kamanemggaging in forum manipulation in its
extremely quick removal of the case. 3dangung 276 F.3d at 723 (“[a]Jny ambiguities are
construed against removal because the removalestsiwuld be strictly construed in favor of
remand.”). Based on all of the above, this Coolibfvs the line of cases that holds that Section
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C. McTurbine is Not Improperly Joined to Defeat Divergty

Removing Defendant Kaman claims that “Plaintiffielims against McTurbine, Inc. are a
sham and that there is no possible cause of ayidtaintiff for any of the claims it raises in its
Original Petition. Accordingly, the Texas citizéins of McTurbine, Inc. can and should be
disregarded in determining whether or not this casebe properly removed.” (Notice of
Removal, 1 6). Essentially, Kaman makes an “imergpinder” argument, claiming that
McTurbine was improperly joined in the case and MeTurbine’s citizenship should be
disregarded for purposes of diversity jurisdicticks set forth below, this argument has no
merit, and McTurbine was not improperly joined lnstaction.

1. Improper Joinder

“The party seeking removal bears a heavy burdgmafing that the joinder of the in-

state party was improper.”_Smallwood v. lllinocier@. R.R. Cq.385 F.3d 568, 574 (5th Cir.

2004) (en banc). The removing party proves imprggader by demonstrating: (1) actual fraud
in the pleading of jurisdictional facts, or (2) tim@bility of the plaintiff to establish a cause of

action against the non-diverse defendant in staiet.c SeeCrockett v. R.J. Reynolds Tobacco

Co. 436 F.3d 529, 532 (5th Cir. 2006) (citing Travigrby, 326 F.3d 644, 646-47 (5th Cir.

2003)); sealsoBoone v. Citigroup, In¢416 F.3d 382, 388 (5th Cir. 2005). As thereas n

allegation of actual fraud in Plaintiff's OriginBlketition, Removing Defendant Kaman
establishes improper joinder by demonstrating tiiexte is no possibility of recovery by Plaintiff
against Texas citizen McTurbine. Semcketf 436 F.3d at 532. The Court resolves this matter
by conducting an analysis under a rule similahtd bf Rule 12(b)(6) of the Federal Rules of

Civil Procedure. The Court “must evaluate alllod factual allegations in the light most

1441(b) does bar removal based on McTurbine’s Teikeenship, even though McTurbine had
not been served at the time of removal. Beeherski636 F.2d at 1160.
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favorable to the plaintiff, resolving all contestsdues of substantive fact in favor of the

plaintiff.” Guillory v. PPG Indus., In¢434 F.3d 303, 308 (5th Cir. 2005) (citing B.,.lmc

Miller Brewing Co, 663 F.2d 545, 549 (5th Cir. 1981)); s#seoBoone 416 F.3d at 388;

Smallwood 385 F.3d at 573. The Court does “not determihetter the plaintiff will actually
or even probably prevail on the merits of [its stiatw] claim, but look[s] only for a possibility
that the plaintiff might do so.”_Guillory434 F.3d at 308. Ordinarily, if the plaintiffrcaurvive
the Rule 12(b)(6) type challenge, there is no irpprqoinder._Se&mallwood 385 F.3d at 573.
If Kaman fails to establish improper joinder, thdnTurbine is a local defendant under 28
U.S.C. § 1441(b) and the Court must remand the loasle to state court. S@8 U.S.C. §
1441(b), 1447(c).

2. Plaintiff Pleads a Misrepresentation Claim AgainstMcTurbine

As long as Plaintiff could conceivably recover dayas from in-state Defendant
McTurbine, McTurbine is not improperly joined argktcase must be remanded. See
Smallwood 385 F.3d at 573. In this case, Plaintiff doescahtely plead a claim against
McTurbine for misrepresentation under Texas faw.

Under Texas law, “negligent misrepresentation”sssts of the following elements: (1) a
representation made by the defendant in the caide defendant’s business, or in a
transaction in which the defendant has a pecumidgeyest; (2) the defendant supplies false

information for guidance of others in their busgig8) the defendant did not exercise reasonable

®In its Original Petition, Plaintiff brings claimgjainst McTurbine for negligence, breach
of warranty and misrepresentation. (Original Ratit Y 51-77). Because the Court finds that
Plaintiff does adequately plead a misrepresentatiam against McTurbine, the Court does not
reach the issue of whether Plaintiff could concelyaecover from McTurbine on Plaintiff's
claims for negligence and breach of warranty. Beed&Plaintiff could conceivably recover on its
claim for misrepresentation, the case must be rdetm@and there is no need for the Court to
examine Plaintiff's claims for negligence and biteat warranty.
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care or competence in obtaining or communicatiegrformation; and (4) the plaintiff suffers

pecuniary loss by justifiably relying on the remestion._ GMAC Commercial Mortg. Corp. v.

East Texas Holdings, Ina141 F.Supp.2d 801, 808 (E.D. Tex. 2006);aseFed. Land Bank

Ass'n of Tyler v. Sloane825 S.W.2d 439, 442 (Tex. 1991) (citing Restat@ni®econd) of Torts

(1977)). In sum, “[t]he tort [of negligent misrgsentation] involves an intentional statement
that was made negligently, or without reasonabte,@nd that later proves to be false.” Aetna

Cas. and Sur. Co. v. Metro. Baptist Chyr@é7 F.Supp. 217, 223 (S.D. Tex. 1996).

As noted above, this case involves a helicopirc¢rashed after experiencing various
mechanical failures. (Original Petition, 1 18-2PJaintiff claims that McTurbine was involved
in the maintenance and repair of the subject helexrp and/or that McTurbine inspected the
helicopter and certain of its parts for airwortlgge (Id, 1 79). In its misrepresentation claim,
Plaintiff alleges that McTurbine, in the coursdtefbusiness, misrepresented that the helicopter
and certain of its parts were “airworthy and safetheir ordinary, foreseeable and anticipated
use.” (Id, 1 91). Plaintiff alleges that at the time McTindbmade those representations,
McTurbine knew or should have known that the hglieoand its parts were not actually
airworthy or safe, but McTurbine “failed to exerigasonable care or competence in obtaining
or communicating those facts.” (Idl 92). Plaintiff contends that it was entitledand did rely
on McTurbine’s misrepresentations regarding airhiodgss and safety. (Id] 93). Finally,
Plaintiff contends that as a direct and proximatailt of McTurbine’s misrepresentations and
Plaintiff's subsequent reliance, Plaintiff suffer@@mages and losses when the helicopter crashed
in March, 2006. (1d4.7 94).

Based on the above, Plaintiff pleads an adequai® against McTurbine for

misrepresentation. Plaintiff pleads that McTurbinehe course of its business, made a
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representation about the safety and airworthinesedhelicopter. Plaintiff contends that this
representation was supplied for the guidance adrsthand that as shown by the helicopter crash,
the representation turned out to be false. Pfaodntends that McTurbine did not exercise
reasonable care in obtaining or communicating mtdion regarding the safety or airworthiness
of the helicopter, and that Plaintiff was damagggustifiably relying on McTurbine’s false
representation. In sum, Plaintiff adequately pteadnisrepresentation claim against McTurbine,
and taking Plaintiff's allegations as true, Pldintbuld conceivably recover against McTurbine

under Texas law. S&MAG Commercial Mortg. Corp441 F.Supp.2d at 808. Accordingly,

McTurbine is not improperly joined in this actiaand McTurbine’s Texas citizenship cannot be
disregarded for purposes of diversity jurisdiction.
1. Conclusion

For the reasons set forth above, the Court GRARIBStiff Grizzly Mountain’s oral
motion to remand this case. This action is heRBEMANDED pursuant to 28 U.S.C. § 1447(c)
to the County Court at Law Number 3 of Nueces Cpuhexas, where it was originally filed
and assigned Cause No. 08-60552-3.

SIGNED and ORDERED this 4th day of April, 2008.

QW,QMM ede

Janis Graham JaCk
Unlted States District Judge
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