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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

EUGENE BLACKMON, 8
Plaintiff, g
VS. § CIVIL ACTION NO. C-08-273
KUKUA, et al, g
Defendants. g
ORDER

Pending before the Court are Defendants Kukuanhgston, Latorre, E. Garza, and M.
Garza’'s Motion for Summary Judgment, (D.E. 141)] &taintiff Eugene Blackmon’s Motion
for Summary Judgment. (D.E. 142). For the reasxmpiained below, Defendants’ Motion for
Summary Judgment is GRANTED IN PART and DENIED INRT. (D.E. 141.) Specifically,
Defendants’ Motion (D.E. 141) is GRANTED with resp@o Defendants Livingston, Latorre,
and Mark Garza. Said Defendants are dismissed fhemawsuit. Defendants’ Motion (D.E.
141) is DENIED with respect to Defendants Warderkd@ and Assistant Warden Exiquio
Garza in their individual capacities. PlaintifE&im for injunctive relief is dismissed as moot.
Plaintiff's Motion for Summary Judgment (D.E. 142)DENIED.

l. Jurisdiction
The Court has federal question jurisdiction oves ttase pursuant to 28 U.S.C. § 1331
because Plaintiff brings claims under 42 U.S.C9831
I. Background
A. Procedural Background
On August 1, 2008, Plaintiff Eugene Blackmon filadpro se prisoner civil rights

complaint against Defendants Kukua, Livingston,oka, Mark Garza and Exiquio Garza.
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(D.E. 1.} Defendant Brad Livingston is the executive dive@f the Texas Department of
Criminal Justice (“TDCJ"). Defendant Diana Kukwatihe Head Warden at the Garza East Unit
in Beeville, Texas (“Garza East”). Defendant ExegGarza is the Assistant Warden at Garza
East. Defendant Mark Garza is the Maintenance I1Sigoe at Garza East. Defendant Captain
Helen Latorre is a Captain at Garza East. (D.E, @22-3.)

The operative complaint alleges that Defendantsated Blackmon’s rights under the
Eighth and Fourteenth amendments by knowingly stibjg him to inhumane levels of heat
during his time in East Garza and by acting withbeéeate indifference to Blackmon’s health
and safety. Blackmon seeks injunctive relief, dextary relief, compensatory, punitive, and
nominal damages for constitutional violations, attdrneys’ fees and costs. (D.E. 120, p. 6.)

Defendants deny that a constitutional violationusoed and assert they are entitled to
qualified immunity from suit to the extent they @teed as individuals. (D.E. 27, p. 4.)

Both parties now seek summary judgment on Plaistithims. (D.E. 141, D.E. 142.)

B. The Conditions in the C-8 Dorm

Plaintiff Blackmon is a prisoner in the custody tife TDJC. Blackmon spent
approximately sixteen months in 2008 and 2009 serated in the C-8 Dorm at Garza East. He
was transferred to the Terrell Unit in May 200@.K. 120, p. 2-3.)

Plaintiff contends that from May to October the and temperature at Garza East
routinely exceeded 90 degrees Fahrenheit for daggime. (Id.at 3.) The summer of 2009 was
the first summer indoor temperatures were measaredl recorded at Garza East. At the
evidentiary hearing held by this Court on Septenthe2009, the safety officer at Garza East

testified as to the average daily temperature efdibrms in the months of June, July and August

! The complaint was originally filed in the HoustDivision of the Southern District of Texas, but wemnsferred
to this Court on August 19, 2008. (D.E. 8.)

2/24



of 2009. According to Fisher, the average tempegatn June was 88 degrees; the average
temperature in July was 91 degrees; and the avdesgperature in August was 89 degrees.
(D.E. 109 (September 2, 2009 evidentiary hearipg)-8.f On approximately 27 days during
these months, the temperature exceeded one hudeégpées. (Idat 10-18.) The hottest
recording occurred on July 22, 2009, when the teatpee in the dorms was recorded as 104
degrees. (Idat 10.)

Until July 2009, there was only one industrial-sizan per dorm — even though the
administration building, control pickets, and otheeas where prison employees worked were all
air conditioned. (Idat 27, 50-56.) The windows in the dorm were skaleut. (Id at 61). The
main ventilation in the East Garza dorms came faommandlers that brought in air from outside
and circulated it through the dorms, but provided conditioned air. (Idat 42.) Each air
handler served two dorms. (ldt 39.) Garza East inmates were not permittdthte@ personal
fans because there were not enough electricaltsutighe dorm for the inmates to use. There
was no water fountain in the dorm. Ice water waslenavailable three times daily (though the
water may have run out on some occasions). afi@2.) Offenders were also served iced water
and/or beverage at all three meals in the offertileing room. (D.E. 141, Ex. H (Frances
affidavit) at 2). But, according to Blackmon, 8ty prisoners were often forced to drink from
one of the restroom sinks. (D.E. 142, Ex. A (Black Decl.) at 119.) There were eight sinks
for up to 54 prisoners, but many were often brok@dd.E. 120 at 4; D.E. 142, Ex. E (grievance
documents) at 1.)

Blackmon contends that prolonged exposure to higmperatures and humidity

threatened the physical and mental health of insnat€&arza East. (D.E. 120 at 4-5.) Blackmon

2 Temperature measurements for half of July andfallugust were based on thermometers placed inghgral
corridors of the dorm housing area. Measurememtdune and the first half of July were based adiregs from
the TDCJ’'s number one radio tower, so reflectedoart air only. (D.E. 109, at 8.)
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himself suffers from hypertension for which he tmkeedication. (D.E. 142, Ex. A (Blackmon
affidavit), 1 25.) He contends that his age andlioa condition put him at acute risk of heat
stroke, and that his blood pressure rose and kisnvdimmed and became blurry as a result of
the heat. (Idat 11 27-29.)

Blackmon further contends that Defendants were axHre of these conditions and did
nothing to alleviate them, even after Blackmon wregveral grievances to Defendants regarding
the heat conditions and the broken sinks. (D.B, p25-6.)

C. Plaintiff's Complaints Regarding Conditions in the C-8 Dorm

The record shows that from June 9, 2008 to Septefrthye2008, Blackmon made various
complaints about the excessive heat and plumbinglgms in the C-8 Dorm to prison staff.
(D.E. 148, Ex. C, Ex. D.) The parties do not dispinat Blackmon exhausted his administrative
remedies.

A handwritten letter, dated June 6, 2008 and addceso Warden Kukua, states that
“everyday at about 8:30 AM the officers in the mthkurn on heat coming from some place,
causing the heat index in the dorm to become ab@8to 115 [degrees] each day...No one will
do anything until it kill or nearly kill someone thibad heart or high blood problems. Yes we
could stand to normal temp from outside, but to laglat that is not need[ed] is ... abusiveness. ”
(D.E. 141, Ex. F.)

Around June 9, 2008, Blackmon filed a Step 1 Gmneeain which he complained of the
“cruel and unusual punishment because of heatnm dstating that “the air conditioning unit is
a heat pump and needs to be reversed from wingmuoner.” (D.E. 142, Ex. C, p. 2.)

A Step 1 Grievance Investigative Worksheet, datadeJ26, 2008, indicates that

Blackmon’'s complaint was investigated by “K. SegoVi who concluded that “Unit
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Administration is doing everything possible abdw heat in the dorm. The air handlers, a fan,
and ice is provided daily to all the dorms while lemperatures are also being monitored. No
further action is warranted.”_(lct 2.)

An Inter-Office Communication from Defendant M. @ay addressed to “All Offenders”
with the subject heading “Air Handlers,” dated Jurg 2008, also indicates that Blackmon’s
complaint regarding the air handler had been ingat&d. It states:

1. There is nothing wrong with the air handlersifonate housing. We will be checking
all of them for proper operation.

2. The heaters are not on and will only turn othé temp falls below 65 degrees, and
there are no other devices that produce heat fosihg, and there is no reverse mode
from winter to summer.

3. The air handlers bring in air from outside thgbut and then into housing, so if the air

temperature is 105 degrees then the air going iyoto area is going to be the same

temp.

4. The purge fan is no part of your vent system &8 main p[u]rpose is to remove

smoke from the area if they gas in there. We haee on to help move the air in

housing but we are not required to.

5. The picket has no control of the system andncdralter any of it.

(D.E. 142, Ex. C at 3.)

The June 28, 2008 response to the June 9 Grievarsigned by Defendant Assistant
Warden E. Garza and repeats K. Segovia’s conclugdmtim. (D.E. 147, Ex. E, p. 2.)

In a second Step 1 Grievance, dated June 25, B)@&mon indicated that the sinks in
the C-8 Dorm were “stopped up” and again indicdtiscbelief that the guards were using the air
handler to blow hot air into the Dorm, creating 81 115 degree of heat to all the dorms.”
(D.E. 147, Ex. E, p. 2.)

The September 1, 2008 response to the June 25aBdeysigned by Assistant Warden

E. Garza, states: “[a]n investigation revealed timt4 sink was open 04-22-08 to replace No. 7
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sink work order was open[ed] 06-25-08, no. 6465epd&rs will be made when parts are
received. No further action required.” (lt 7.) No mention is made of Blackmon’s comgkin
regarding the heat.

Around August 4, 2008, Blackmon filed a Step 2 @Giece form stating he was
dissatisfied with the response at Step 1 becauwséiriliestigation of un-stopping the sinks was
never conducted by the Garza East Maint. Dept.” réfeeated his complaint about the head
reaching 108 degrees and his theory that heat wiag Ipumped into the dorms by the guards.
He also stated: “Plus it [the excessive heat] lzase[d] my high blood pressure to become [?]
and high. The complete month of May | had to chexcka blood pressure test machine.” (D.E.
141, Ex. E, p. 15))

The September 4, 2009 Response to Blackmon’s S@&peRance, signed by Defendant
Warden Kukua, states:

Your grievance has been investigated. The ventra@omswitch for the air

handlers is not located in any of the Pickets. Gtwtrols are located in the air

handlers on the outside of the dorm and Maintenam@i&tains and controls the

air handlers. A thermostat controls the heatets legat does not come on until

the temperature is below 65 degrees. Officers alocontrol the air handlers.

Another work order ... has been initiated to repanks #4-8. This issue is

considered resolved. No further action is warramate this issue.
(D.E. 141, Ex. E, p. 16.)

A September 21, 2008 message from Cheryl Lawsoardey Blackmon’s Step 2
Grievance, directed to K. Segovia, indicates thatwson was investigating Blackmon’s
grievances regarding the sinks and his allegatiegarding the air handler. (D.E. 142, Ex. D, p.
5).

On September 28, 2008, Defendant M. Garza alsoewtmK. Segovia, indicating that

the broken sinks were the subject of a work ordet that Blackmon’s contentions that the
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guards were using the air handler to pump heat theo dorms were untrue because the
maintenance department controlled the heaterstrard was no vent control switch located in
any of the Pickets. (D.E. 142, Ex. D, p. 6.)

Blackmon also filled out an Offender Request toicf (“I-60 Form”) addressed to
“Capt. Delatorre.” (D.E. 141, Ex. F.) In the I-6@rm, Blackmon complained about the 102
degree heat level in C-8 Dorm “because the maimmdepartment had never reversed the heat
pump mode on the air conditioning unit that set tha end of C-5 through 8.”_(ld Defendant
Latorre attests that she submitted the 1-60 Fornth& appropriate TDCJ officials, including
among others Defendant M. Garza, to investigatealleged problems. (D.E. 141, Ex. G
(Latorre affidavit) at 1-2.)

lll.  Discussion

A. Summary Judgment

Under Federal Rule of Civil Procedure 56, summarggment is appropriate if the
“pleadings, the discovery and disclosure matewaldile, and any affidavits show that there is
no genuine issue as to any material fact and ligatnovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(c)(2). The substantiag lidentifies which facts are material. See

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986); Ellison v. Software @pen, Inc,

85 F.3d 187, 189 (5th Cir. 1996). A dispute abaumaterial fact is genuine only “if the
evidence is such that a reasonable jury could meturverdict for the nonmoving party.”

Anderson 477 U.S. at 248; Judwin Props., Inc., v. U.Sefns. Co.973 F.2d 432, 435 (5th Cir.

1992).
On summary judgment, “[the moving party has thedea of proving there is no

genuine issue of material fact and that it is Edito a judgment as a matter of law.” Rivera v.
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Houston Indep. Sch. Dist349 F.3d 244, 246 (5th Cir. 2003); see alsbotex Corp. v. Catrett

477 U.S. 317, 323 (1986). If the moving party mehts burden, “the non-moving party must
show that summary judgment is inappropriate byirggttorth specific facts showing the

existence of a genuine issue concerning every ggseamponent of its case.” Riverd49 F.3d

at 247. The nonmovant “may not rely merely ongdtens or denials in its own pleading;
rather, its response must . . . set out speci@tsfahowing a genuine issue for trial.” Fed. R..Ci

P. 56(e)(2),_see aldéirst Nat'l Bank of Arizona v. Cities Serv. C&91 U.S. 253, 270 (1968).

The nonmovant’s burden “is not satisfied with sametaphysical doubt as to the material facts,
by conclusory allegations, by unsubstantiated &esst or by only a scintilla of evidence.”

Willis v. Roche Biomedical Labs., Inc61 F.3d 313, 315 (5th Cir. 1995); see aiown v.

Houston 337 F.3d 539, 541 (5th Cir. 2003) (stating thatpgrobable inferences and unsupported
speculation are not sufficient to [avoid] summarggment”).

Summary judgment is not appropriate unless, viewhwy evidence in the light most
favorable to the non-moving party, no reasonabtg pould return a verdict for that party.

Rubinstein v. Adm’rs of the Tulane Educ. Fu2d8 F.3d 392, 399 (5th Cir. 2000).

B. Analysis

In his Motion for Summary Judgment, Blackmon argtiressummary judgment evidence
establishes that Defendants violated his Eighth Adneent rights and acted with deliberate
indifference to his health and safety. (D.E. 142 their Motion for Summary Judgment,
Defendants argue, in contrast, that: (1) Plaigtifequest for injunctive relief is moot; and that
(2) Defendants are entitled to qualified immunigchuse there is no evidence of a violation of
clearly established law or that Defendants’ actimese objectively unreasonable in light of the

legal standards. (D.E. 141.)
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1. Plaintiff's Request for Declaratory Relief Is Moot
Defendants argue Plaintiff's claim for injunctivelief is moot, given that Plaintiff has
been transferred out of Garza East. (D.E. 144,)pPlaintiff objects that his claim is not moot
because Defendants have failed to conclusively bksta that there is “no reasonable
expectation” that the harm to Blackmon may be reggka (D.E. 148, p. 15.) The Court finds
Blackmon’s request for injunctive relief is moot.
In order for a federal court to hear a case, b liga controversy must exist at all stages

of review. Defunis v. Odegard16 U.S. 312 (1974). Transfer of a prisonerafugn institution

will often render the prisoner’s claims for injuivet relief moot. _Seee.g., _Cooper v. Sheriff,

Lubbock County, Tex 929 F.2d 1078, 1084 (5th Cir. 1991) (prison&asisfer to another prison

rendered moot his claims for injunctive relief); rtHandez v. Garrisqrol6 F.2d 291, 293 (5th

Cir. 1990) (prisoner’s eighth amendment claimsjuding overcrowding and denial of medical
treatment, were moot since plaintiff had been fiemead to another correctional facility and the
only remedy the plaintiff sought was a transfer).

In Oliver v. Scott the Fifth Circuit held that to obtain injunctivelief, a prisoner who

has been transferred out of an institution “musivsleither a ‘demonstrated probability’ or a
‘reasonable expectation’ that he would be transtefvack to [the institution] or released and
reincarcerated there. At its most lenient, thenddad is not ‘mathematically precise’ and
requires only a ‘reasonable likelihood’ of repeititi’ 276 F.3d 736, 741 (5th Cir. 2002) (citing

Murphy v. Hunt 455 U.S. 478, 482, 102 S. Ct. 1181, 71 L. E3%28! (1982)}}

? Plaintiff cites to Hardwick v. Brinsqmwhere the Fifth Circuit rejected defendant’s angut that a prisoner’s claim
was moot given that the prisoner had been traresfarr a different facility. 523 F.2d 798, 800 (&in. 1975). The
court found the inmate’s injury was not moot beesle®unsel for defendants were unable to advise[the
prisoner] would not be returned to [the originabpn facility]. Thus the same alleged conduct wlapipellant
complains of may recur. These facts fail to makieaocase of mootness.” .Iftiting Alabama ex rel. Baxley v.
Woody, 473 F.2d 10, 14 (5th Cir. 1973)). However, itedmining whether Defendants have made out tlasie c
for mootness, the standards recited in Olstdr apply.
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In this case, Blackmon’s injury as a result of #tlegedly unconstitutional conditions in
Garza East has ended because he was transferreaf @drza East, apparently as early as
October 21, 2008, and is currently housed at theelfdJnit, where he was transferred in May
2009. (D.E. 79; D.E. 141, Ex. B at 128, 148.) dBlaon gives no indication that he will be
transferred back to Garza East and once again@sed to excessive heat. Plaintiff points out
that a transfer is entirely within the discretioh TWCJ prison officials and that, if they so
wished, officials at the Terrell Unit could hypotitally transfer Blackmon back to Garza E&st.
However, this speculation does not amount to aoredse expectation that Blackmon will be
transferred back to Garza East and once againljected to excessive heat. Blackmon’s claim
for declaratory relief is moot._ Olive276 F.3d at 741. Blackmon’s remedy is limited to
damages based on his time incarcerated at Garta Eas

2. Whether Defendants Violated the Eighth Amendment

Plaintiff moves for summary judgment on the grotimat the conditions in the C-8 Dorm
during his incarceration constituted a violation thie Eighth Amendment. (D.E. 142.)
Defendants respond that the summary judgment esgdetoes not support an Eighth
Amendment violation has occurred. (D.E. 147.)

“[A] violation of the Eighth Amendment's prohibitio against cruel and unusual
punishment occurs if two requirements — one objecind one subjective — are met.” Harris v.

Angelina County, Texas31 F.3d 331, 334 (5th Cir. 1994) (citing FarmeBvennan 511 U.S.

825, 834 (1994)). “Under the objective requiremené deprivation must be so serious as to

* The TDCJ Offender Orientation Handbook, providimeral information and rules of conduct for prssrheld
in TDCJ facilities, states that “[o]ffenders do maive a right to choose their unit of assignménter-Unit transfers
are based on departmental and offender needsg¢TBCJ Offender Orientation Handbook (Nov. 2004)%p.
Available at http://www.tdcj.state.tx.us/publicaigicid/OffendOrientHbkNov04.pdf. The Court mayeqiudicial
notice of a fact not subject to reasonable disputkat it is ...(2) capable of accurate and readgmieination by
resort to sources whose accuracy cannot be redganastioned.” Fed. R. Civ. P. 201(b).

® As Defendants correctly point out, Blackmon camesbver damages for the summer of 2009 when henwas
longer incarcerated in Garza East. (D.E. 1412p13.)
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‘deprive prisoners of the minimal civilized measuwifelife's necessities,” as when it denies the
prisoner some basic human need. Under the sulge@quirement, the court looks to the state
of mind of the defendant; deliberate indifferencetbe part of prison officials will suffice to

meet this requirement.”_ldquoting Wilson v. Seite’501 U.S. 294, 304, 111 S.Ct. 2321, 2327,

115 L.Ed.2d 271 (1991)).

a. Objective Requirement: Extreme Deprivation of Mhnimal
Measure of Life’s Necessities

To establish the objective requirement of an HigAtnendment violation, Blackmon
must show the heat conditions in the C-8 Dorm ofz&eEast during his incarceration there
constituted an “extreme deprivation of any ‘mininwilized measure of life's necessities.”
Gates v. Cook376 F.3d 323, 332 (5th Cir. 2004) (quoting DawisScott 157 F.3d 1003, 1006
(5th Cir 1998)). “The Supreme Court has noted tha length of confinement cannot be

ignored.... A filthy, overcrowded cell ... might be ¢éohble for a few days and intolerably cruel

for weeks or months.”_ld(quoting Hutto v. Finney37 U.S. 678, 686-87, 57 L. Ed. 2d 522, 98

S. Ct. 2565 (1978). To establish a violation, immate need not show that death or serious

illness has occurred. Helling v. McKinney09 U.S. 25, 32 (1993).

Federal Courts have held that extreme temperaiusete prisons can violate the Eighth

Amendment. For example, in Brock v. Warren Coulttig district court for the Eastern District

of Tennessee found an Eight Amendment violationnwentilation in plaintiff's jail cell was
“virtually nonexistent,” temperature and humiditythe cell were “extremely high” (sometimes
reaching 110 degrees according to a thermometéhanhallway), and, in consequence, the
plaintiff died of heat stroke. 713 F. Supp. 2381 ZE.D. Tenn. 1989).

In Gates v. Cookthe Fifth Circuit upheld the district court’s €img, after a jury trial

before a magistrate judge, that the heat condifior@sunit of a death row facility in Mississippi
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constituted cruel and unusual punishment undeEtgbth Amendment. 376 F.3d at 344. The
Fifth Circuit noted that the trial court had coresied a variety of factors, including the high
summer temperatures averaging “in the nineties Widfin humidity,” and the fact that “Death
Row [wa]s primarily not an air-conditioned facilityld. at 327. While there were “industrial
type fans in the hallways to help with air circidat” and most inmates actually had smaller fans
and could open their cell windows, “[tlhe ventitati [was] inadequate to afford prisoners a
minimal level of comfort during the summer monthdd. “The inmates [were] not afforded
extra showers, ice water, or fans if they [didrigve fans when the heat index [was] 90 or
above. The heat problem extend[ed] to all of Dé&xdlw and possibly throughout [the prison].”
Id. In addition, the court had found that “[t|heobability of heat-related illness [was] extreme
on Death Row, and [was] dramatically more so fontaky ill inmates who often [did] not take
appropriate behavioral steps to deal with the hddt.

More recently, in Valigura v. Mendoza, ef 2006 WL 4072061, * 9 (S.D. Tex. Oct. 30,

2006), this Court held in a similar case also imm Garza East that a genuine issue of fact
remained as to whether a prisoner’'s Eighth Amendmghts were violated, in part because
temperatures in the bunk area reached into thei@snand hundreds due to poor ventilation. Id
In affirming the Court’s ruling, the Fifth Circutonsidered the Magistrate Judge’s finding that
temperatures in the cells were “above the eiglaresinto the hundreds” and stated: “[w]e have
held that temperatures consistently in the ninetigsout remedial measures, such as fans, ice
water, and showers, sufficiently increase the pooia of death and serious illness so as to

violate the Eighth Amendment.” Valigura v. Mendp285 Fed.Appx. 232, 235 (5th Cir. 2008)

(citing Gates376 F.3d at 339-40.
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On the other hand, courts have found no Eighth Atmemt violation despite the

uncomfortable temperatures involved. _In Woods dwé&rds the plaintiff alleged “that his cell

was inadequately cooled ... [and that his] sinus tmmdwas aggravated by the cell's high

temperature.”_Woods v. Edwardsl F.3d 577, 581 (5th Cir. 1995) The Fifth Cit@oncluded

that, “[w]hile the temperature in extended lockdomay be uncomfortable, that alone cannot

support a finding that the plaintiff was subjectedcruel and unusual punishment in violation of

the Eighth Amendment.”__Id However, in_Woodsthe defendants presented evidence that the
portion of the jail housing prisoners in extendedkdown was equipped with fans used to
circulate the air. _Id Moreover, the plaintiff had “failed to presenedical evidence of any
significance” to support that the heat negativeipacted his health. Id

Upon review of the legal standards and the sumnpuaiyment evidence, the Court finds
Blackmon has succeeded in raising a genuine idsiaetoas to whether the conditions in the C-8
Dorm constituted an “extreme deprivation of any rinmal civilized measure of life's
necessities.”_Gate876 F.3d at 332. Blackmon has provided sufficeandence of the extreme
temperatures he suffered in the C-8 Dorm. WhilacBmon admits he had no thermometer to
measure the temperatures while he was incarcerdedd, 142, Ex. A, 18), as recounted above,
prison staff did measure the temperatures in thanser of 2009, and found there were
approximately 27 days where the heat exceeded umdréd degrees. (D.E. 109.)

In addition, Blackmon’s expert, James Balsamo, hesoactively estimated the
temperatures in the C-8 Dorm during the summer @82 Balsamo concludes there were

approximately 53 days during the period from JuJy2008 to September 15, 2008, with a

® Balsamo calculated these temperatures using outdoperatures for those dates, based on the atisurtimat
the air inside the C-8 Dorm was “relatively the sams the air outside, except [with] an increaderimperature
inside the C-8 Dorm that is most likely due to rbelec heat being given off from the 50(approximatehates in
the C-8 Dorm.” He came to this conclusion aftararding average temperatures and humidity in #8edGrm in
September, 2010, and then comparing them to outéoqueratures. (D.E. 142, Ex. B, p. 2.)
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National Weather Service Heat Index (“HI") of 108 greater. (D.E. 142, Ex. B, p. 4.)
According to a chart published by the National Oweaand Atmospheric Administration
(NOAA), an Hl in this range puts humans at a lenfelisk labeled “Extreme Caution,” and can
be expected to result in sunstroke, heat crampspassible heat exhaustion. .jldAccording to
Balsamo, on 11 days in the months of July and Augti008, the HI in the C-8 Dorm was
calculated at 130 or higher — a level sufficienptd inmates in “Extreme Danger” zone on the
NOAA'’s chart, making heat stroke or sunstroke ‘lykevith continued exposure.”_(ldat 5, 4.)
Balsamo’s affidavit is sufficient to raise a germiissue of fact as to how high the temperatures
were in the C-8 Dorm during the summer of 2008, ando the risk these temperatures posed to
Blackmon’!

As in Gatesthe C-8 Dorm was primarily not an air-conditiorfadility. 376 F.3d at 327.
The windows in the dorm were sealed shut. (D.R, Ek. J (hearing before Magistrate Judge),
p. 61: 16-20). There was only one industrializex for the entire C-8 Dorm, (D.E. 142, Ex. A
(Blackmon affidavit), 114, 15). Defendants adthdt the air handlers at Garza East simply
brought in air from outside and circulated it thghuthe dorms, so that the air being circulated
through the dorms was at least as high as the amteinperature outside. (D.E. 142, Ex. D, p.

6.) Blackmon also contends that, because therenawasater fountain, thirsty prisoners were

" Defendants object that the data relied on by Badsi estimating the temperatures in the C-8 Dorimchiding
climatological data collected by the U.S. governtiers mere hearsay and should not be consideliddrse on
summary judgment. (D.E. 147, p. 4.) Rule 56(eyjutes that when affidavits are used to suppodpmose a
summary judgment motion, they “shall be made osq®al knowledgeshall set forth such facts as would be
admissible in evideng@nd shall show affirmatively that the affiant@mpetent to testify as to the matters stated
therein.” Fed. R. Civ. P. Rule 56(e) (emphasisald However, Balsamo, an expert in environmemtalth and
safety, is designated as Plaintiff's expert witned3.E. 139.) His opinions would be admissibl&ence at trial
pursuant to Fed. R. Evd. 703, which states th#tdfia type reasonably relied upon by expertdim particular field
in forming opinions or inferences upon the subjda, facts or data [forming the basis of an exppmion] need
not be admissible in evidence for the opinion derience to be admitted.” Fed. R. Evd. 703. Teiupee readings
from government weather stations are data reaspneligd upon by an expert in Balsamo'’s field. ykeould also
likely qualify under Fed. R. Evd. 803(8) as “datanpilations, in any form, of public offices or agéss, setting
forth...matters observed pursuant to duty imposelthtyas to which there was a duty to report[.]” Ash,
Balsamo’s affidavit qualifies as evidence to besidered on summary judgment.
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forced to drink water from one of the restroom sinKD.E. 142, Ex. A (Blackmon Decl.) at |
19.) Ice water was apparently provided daily awdtér and/or beverage” was available at meal
times. (D.E. 141, Ex. H (Frances affidavit) at 2But Blackmon’s complaints, as well as
Balsamo’s assessment of the general dangers o$@xeeheat and humidity, indicate that these
remedial measures were insufficient to alleviatehibat's effects.

Finally, unlike in_ WoodsBlackmon has presented some evidence of the inegfects
of the heat upon his personal health. As saidjsomper is not required to show he is currently
suffering severe medical problems caused by thegedlly unconstitutional conditions of his
confinement, seélelling, 509 U.S. at 33, but only that he suffered somaryn SeeValigura
2006 WL 4072061 at *9 (plaintiffs medical recordhowed his weight fluctuated by
approximately 20 pounds during the period complhiok) Blackmon attests that he suffered
from hypertension for which he took medication..ED142, Ex. A, { 25). Blackmon contends
that his hypertension worsened during his time atz& East and that the heat was responsible.
(Id. at 19126, 33.) His Step 2 Grievance complainecettessive heat “cause[d] [his] high blood
pressure to become...high” and that “[tlhe completatin of May [he] had to check on a blood
pressure test machine.” (D.E. 141, Ex. E, p. 1B1)the evidentiary hearing, Blackmon testified
that his blood pressure was monitored for 30 dagsyemorning at 5’oclock. He further stated
that it was “[b]Jecause of the heat, excessive héatjas unstable.” (D.E. 109 (evidentiary
hearing) at 102.)

Defendants object that Plaintiff's statements dbaumstitute a viable medical diagnosis,
(D.E. 147, p. 3), and that there is no other ewdehnis high blood pressure resulted from the
excessive heat, rather than non-temperature fac{@r<€. 141, p. 14.) However, Blackmon has

provided additional evidence of the effect the heat on his condition. As mentioned, Balsamo
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attests to the general health risks of the high &ed humidity in the C-8 Dorm. In addition, the

Practice Manager at the prison Medical Departmeditates that during the summer months an
“offender” was examined and that “his hypertensmedicine was adjusted[,]” though he was

not given a diagnosis of extreme heat or exhaust{@E. 109 (evidentiary hearing), p. 71:17-

18)8 Blackmon has succeeded in raising a genuine issiaet as to whether he suffered a heat-
related injury as a result of the high temperatumgbe C-8 Dorm.

In sum, the summary judgment evidence is sufficiemaise a genuine issue of fact as to
whether the conditions in the C-8 Dorm during Black'’s incarceration in the summer of 2008,
including frequent temperatures into the 100’s msdfficient ventilation, constituted a denial of
the “minimal civilized measure of life's necesstie Gates376 F.3d at 332.

b. Subjective Requirement: Deliberate Indiffererce

To satisfy the second requirement of an Eighth Adnsent violation, Blackmon must
prove that Defendants showed “a subjective deltbenadifference to...conditions posing a
substantial risk of serious harm” to him. Ga®#s6 F.3d at 333 (citing Farmérll U.S. at 833-
34). “[Dleliberate indifference describes a stabé mind more blameworthy than
negligence...Eighth Amendment liability requires “mdhan ordinary lack of due care for the

prisoner's interests or safety.” FarmBtl U.S. at 835 (quoting Whitley v. Albe#75 U.S.

312, 319, 89 L. Ed. 2d 251, 106 S. Ct. 1078 (198&)) prison official must know of and
disregard “an excessive risk to inmate health &tgathe official must both be aware of facts
from which the inference could be drawn that a garigal risk of serious harm exists, and he
must also draw the inference.”. lat 837. “Whether a prison official had the regaiknowledge

of a substantial risk is a question of fact subjectlemonstration in the usual ways, including

8 Defendants point out that that this statement do¢indicate that Blackmon was the “offender” eiaed in this
instance. (D.E. 147, p. 3-4.) Nonetheless, Afaims raised an issue of fact as to whether hetiva “offender”
examined and as to whether it was excessive hattdlused a deleterious increase in his blood ymess
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inference from circumstantial evidence[.]” Gat836 F.3d at 333 (citing Farmes11 U.S. at
842).

Plaintiff contends that Defendants became awatheoéxtreme heat conditions in the C-
8 Dorm when he filed grievances and that Defendaesponses, or lack thereof, amounted to
deliberate indifference to his serious medical,ltheand safety needs. (D.E. 142, p. 17.)
Defendants respond that Plaintiff has failed tonegsbow Defendants had knowledge of the
allegedly unconstitutional conditions of confinemesnd that, in any case, their responses to
Blackmon’s complaints did not amount to delibenattfference. (D.E. 147, p. 4.) The Court
addresses each of Defendants’ objections in turn.

(1) Defendants’ Knowledge of Complaints

The Court finds the summary judgment evidence shsmwse of the Defendants did have
knowledge of Plaintiffs complaints. Warden DiaKakua received a letter from Blackmon
around June 6, 2008. (D.E. 141, Ex. F.) She sigoed the response to Blackmon’s Step 2
Grievance. (D.E. 141, Ex. E, p. 16.) Defendansigtant Warden E. Garza signed the
responses to Blackmon’s Step 1 Grievances. (DE, Ex. E, p. 2, 7.) Defendant M. Garza
participated in the investigation of the Step le@ance and wrote an inter-office communication
addressing Blackmon’s complaint regarding the aidter. (D.E. 142, Ex. C at 3.) Defendant
Captain Latorre attests that she received and a@all60 Form from Blackmon complaining
about the heat. (D.E. 141, Ex. G (Latorre affitlaat 1-2.) Based on this evidence, it is clear
that Defendants Warden Kukua, Assistant Wardendtz&; Maintenance Supervisor M. Garza,
and Captain Latorre all had knowledge of Blackmaomplaints.

The summary judgment evidence does not show, hawebat Defendant Brad

Livingston, Executive Director of the TDCJ, knewoab Blackmon’s complaints, let alone that
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he took any action with respect to them. The R@trcuit has held that supervisory officials are
not liable under 81983 unless “there exists eitlir his personal involvement in the
constitutional deprivation, or (2) a sufficient sali connection between the supervisor's

wrongful conduct and the constitutional violatiomhompkins v. Belt828 F.2d 298, 303-304

(5th Cir. 1987) (citing_Harvey v. Andrist754 F.2d 569, 572 (5th Cir. 1985)). Supervisory

liability can also result if supervisory officialmplement a policy so deficient that the policy
“itself is a repudiation of constitutional rightsihd is “the moving force of the constitutional

violation.”  Grandstaff v. City of Borger767 F.2d 161, 169, 170 (5th Cir. 1985) (quoting

Monell v. Department of Social Servicet36 U.S. 658, 98 S. Ct. 2018, 2037, 56 L. Ed62d

(1978)).
Under these standards, Plaintiff cannot supportndividual claim against Executive
Director Livingston based simply on the fact thdadkmon filed grievances with officials at

Garza East and that those officials failed to é&#eKidd v. Livingston 2010 U.S. Dist. LEXIS

52554, *6-7 (E.D. Tex. May 26, 2010) (“The fact tidefendants] did not take the action on
[plaintiff's] grievances which [plaintiff] though&ppropriate does not show that a constitutional
violation took place. Nor does every letter or galece written by an inmate to the Executive
Director of TDCJ or the Director of the Correctibmastitutions Division of TDCJ give rise to
personal liability on the part of that officialttie letter is not acted upon in the manner whieh th
inmate believes appropriate.”) As such, Defendantgion for summary judgment with respect
to Livingston is granted.
(2) Adequacy of Defendants’ Responses
As to the remaining Defendants, who knew of Blackim@omplaints and took (or failed

to take) actions in response to them, the Courtt rdatermine whether each Defendant acted
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with “subjective deliberate indifference to...condits posing a substantial risk of serious harm”
to Blackmon. _Gates376 F.3d at 333

Defendant Latorre was employed as Captain at Gaaga As discussed above, Latorre
received Blackmon’s 1-60 Form and submitted it he appropriate TDCJ officials, including
Maintenance Supervisor Mark Garza, for further stigation. (D.E. 142, Ex. G.) Plaintiff
gives no evidence that her duties required moréhat this response amounted to deliberate
indifference. As such, Defendants’ motion for suanynjudgment is granted as to Defendant
Latorre.

Defendant Mark Garza was the Maintenance Supenras@arza East. The evidence
shows that he also acted reasonably in respondifdgintiff's complaints. Mark Garza’s June
18, 2008 Inter-Office Communication indicates tte investigated Plaintiff's complaints
regarding the air handlers. (D.E. 142, Ex. C at Blaintiff has not submitted any evidence to
show that Garza's response was not appropriatealteie that it amounted to deliberate
indifference to a risk of harm to Blackmon. Defants’ motion for summary judgment is
granted with respect to Defendant Mark Garza.

As to Defendants Warden Kukua and Assistant WaKleBarza, however, Plaintiff has
succeeded in raising a genuine issue of fact aghi&iher their acts or omissions amounted to
“subjective deliberate indifference” to a serioigk rof harm to Blackmon._Gate876 F.3d at
333. The summary judgment evidence establisheésNtheden E. Garza and Warden Kukua had
direct, personal involvement in the alleged constihal deprivation, Thompkinsg28 F.2d at
303-04, or at least that they implemented polithes may have been so deficient that they were
themselves a repudiation of Blackmon'’s constitwdlamghts. _Grandstaff767 F.2d 161 at 169.

According to Garza East’s own policies, prison&&p 1 Grievances were to be investigated at
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the unit, and a response to the grievance signethdyVarden or Assistant Warden was to be
returned to the inmate. (D.E. 142, Ex. K (Respdoshterrogatory No. 4) at 2.)E. Garza’s
and Kukua’s signatures on the responses to Blaclengpievances indicate that they reviewed
and approved of prison staff's investigation of ddaon’s Step 1 and Step 2 Grievances,
respectively. This investigation consisted of isguvork orders to fix the sinks that Blackmon
alleged were broken, and investigating Blackmotiegations that officers were controlling the
temperatures from the pickets. (D.E. 147, Ex.fey@nce documents).)

However, Defendants did not take steps to addrésskBion’s complaints of excessive
heat. Blackmon repeatedly stated that temperatardse C-8 Dorm, both day and night, were
over 100 degrees and that this was negatively taffpdis health. Yet Defendants did not
seriously investigate these claims or attempt tatebthe high temperatures Blackmon
complained of. Assistant Warden E. Garza’s June&@88 response to Blackmon’s June 9 Step
1 Grievance repeats verbatim K. Segovia’'s conctugimat “Unit Administration is doing
everything possible about the heat in the dorme dih handlers, a fan, and ice is provided daily
to all the dorms while the temperatures are alsmgbenonitored. No further action is
warranted.” (D.E. 147, EX. E, p. 2.) The recdndws that Warden Kukua had issued a standing
order that bags of ice be made available for oesdh the Garza East Unit starting around May
or June of 2008 until November 2008. (D.E. 141, BXFrances affidavit) at 2.) Ice water was
apparently made available three times daily (thotlgh water may have run out on some

occasions). (D.E. 109, p. 22.) Offenders were akrved “iced water and/or beverage” at all

° Plaintiff contends Defendants violated this in&rmrievance process because there “is no indicahiat the
Warden or Assistant Warden ever even saw [Blackmdahe 9, 2009] complaint or signed it as requinethe
Grievance Procedure.” (D.E. 142, p. 9.) Thisx&ccurate. Assistant Warden E. Garza signed #ponses to both
Blackmon’s June 9, 2008 and his June 25, 2008 Btepevances regarding the heat and the sinksE. (D17, Ex.

E (portions of Plaintiff’'s grievance records), a7 Warden Kukua signed the response to Blacksritep 2
Grievance. (D.E. 141, Ex. E, p. 16.)
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three meals in the offender dining room. (D.E.,1B%. H (Frances affidavit) at 2.) They were
allowed additional showers to cool off and wer@wbd to wear shorts. (D.E. 109, at 23.) But
these policies do not establish that Defendantqately addressed Blackmon’s specific
contentions that the temperatures in the C-8 Domrevexcessively high, that the air handlers
did nothing to alleviate the heat, and that theseditions presented a threat to his personal
health®®

Based on this evidence, a fact finder could deteenthat the Warden’s and Assistant
Warden’s acts or omissions amounted to “subjectieberate indifference to...conditions
posing a substantial risk of serious harm” to Btaok. Gates376 F.3d at 333.

3. Whether Plaintiff's Claims Are Barred by Qualified Immunity
To the extent Plaintiff sues Defendants for monayages in their official capacities, his

claims are barred by the Eleventh Amendment. kKaekytw. Graham473 U.S. 159, 166, 105

S.Ct. 3099, 87 L.Ed.2d 114 (1985); Puerto Rico Amet and Sewer Authority v. Metcalf &

Eddy, Inc, 506 U.S. 139, 146, 113 S.Ct. 684, 121 L.Ed.28 ¢D993). However, as to
Plaintiff's suit against Defendants individuallylaitiff can withstand Defendants’ motion for

summary judgment so long as he meets his burdemei@ome Defendants’ defense of qualified

immunity. SeeMcClendon v. City of Columbia8305 F.3d 314, 323 (5th Cir. 2002).
The qualified immunity determination involves a tatep analysis. First, the Court must
determine “whether the facts alleged, taken inlitet most favorable to the party asserting the

injury, show that the officer's conduct violatedamnstitutional right.”” Mace v. City of Palestine

1% pefendants’ responses to Blackmon’s subsequenpleimis were similarly deficient. Assistant Warden
Garza's September 1, 2008 response to BlackmootmskeStep 1 Grievance noted that the sinks werggldeied
and stated that no further action was requiredt-niage no mention of Blackmon’s continued compfanegarding
the heat. (D.E. 147, Ex. E, p. 2.) Warden Kukigeptember 4, 2009 response to Blackmon'’s Stepe¥&ice
noted that Blackmon'’s claim regarding officers coliing the air handler had been investigated dad officers did
not control the handler. But it did not addresadRimon’s general complaint regarding excessive é&zatpres.
(D.E. 141, Ex. E, p. 16.)
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333 F.3d 621, 623 (5th Cir. 2003) (quoting PricdReark 256 F.3d 364, 369 (5th Cir. 2001)).
Second, the Court must determine “whether the ng clearly established — that is ‘whether
it would be clear to a reasonable officer that tdmduct was unlawful in the situation he
confronted.’ " Id at 624 (quoting Pric&56 F.3d at 369).
a. Whether Any Constitutional Right Was Violated
The threshold question in a qualified immunity gsa is whether a constitutional right

would have been violated on the facts alleged. Bawc Katz 533 U.S. 194, 200 (2001). As

stated above, Plaintiff has succeeded in showiagdbnuine issues of fact exist as to whether
the heat and humidity conditions in the C-8 Dormlated his Eighth Amendment Rights under

the standards put forth in Gatmsd_Valigura

b. Whether Defendants’ Actions Were Objectively Resonable In
Light of Clearly Established Law

The second step of the analysis requires determwimether Defendants’ conduct was
“objectively reasonable” in light of “clearly estahed law.” Mace333 F.3d at 624. “To show
that a right is clearly established, the plaintiffes not have to refer to precedent that is directl
on point, or that declares that the conduct in goess unlawful. Rather, the right is clearly
established if based on pre-existing law, the ufdavess of the conduct in question is apparent.”

Shipp v. McMahon234 F.3d 907 (5th Cir. 2000) (citations omitted)he contours of the right

must be sufficiently clear so that a reasonableiaffwould understand that what he is doing

violates that right._Johnston v. City of Houstéd F.3d 1056 (5th Cir. 1994).

In the summer of 2008, it was clearly establisteed that Plaintiff had a right to be free
from cruel and unusual punishment in whatever forAs of this date, the Fifth Circuit had
found that requiring inmates to continually suffemperatures into the nineties and hundreds

was sufficiently serious to implicate the “minimavilized measure of life’'s necessities.” See
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Gates 376 F.3d at 339-40; Valigura65 Fed. Appx. at 236. In Valigyrtne Fifth Circuit held
that Eighth Amendment law with respect to similadycessive temperatures was “clearly
established” for purposes of qualified immunity &ese “the contours of these rights were
sufficiently clear at the time of the alleged deption[,]” given the Fifth Circuit’s ruling in

Gates Valigura 265 Fed. Appx. at 236. Especially given thelFgircuit’'s subsequent holding

in Valigura the Court finds that, with respect to the Deferidan this case, the law was clearly
established.

Whether Defendants are entitled to qualified immudepends on whether their conduct
was objectively reasonable in light of this cleaghtablished law. Ma¢c&33 F.3d at 624. For
the reasons discussed above, Defendants LatorreGdviza, and Livingston are entitled to
qualified immunity to the extent that they couldfbend liable under the Eighth Amendment at
all. However, as discussed above, Plaintiff hasseded in demonstrating an issue of fact as to
whether Defendants Warden Kukua and Assistant Waide Garza’s failure to address
Blackmon’s complaints of excessive heat was “objett reasonable” in light of the Fifth

Circuit's holdings in_Gatesand Valigurathat subjecting incarcerated prisoners to excessiv

temperatures can violate the Eighth Amendment. eéMa83 F.3d at 624. Defendants Kukua
and E. Garza are not entitled to qualified immunity
IV.  Conclusion

For the reasons stated above, Plaintiff's Motion Ssmmary Judgment (D.E. 142) is
DENIED. Defendants’ Motion for Summary JudgmentED141) is GRANTED IN PART and
DENIED IN PART. Specifically, Defendants’ Motiororf Summary Judgment (D.E. 141) is
GRANTED with respect to Defendants Livingston, lra#ép and Mark Garza. Said Defendants

are hereby dismissed from the lawsuit. Defendavtgtion for Summary Judgment (D.E. 141)
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is DENIED with respect to Defendants Warden Kukod Assistant Warden Exiquio Garza in

their individual capacities. Plaintiff's claim famjunctive relief is dismissed as moot.

SIGNED and ORDERED this 2nd day of December, 2010.

Qmﬁz\aﬁ\m e

Janis Graham Jatk
Unlted States District Judge
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