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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

FLOWBEE INTERNATIONAL, INC.,et 8§

al, 8
8
Plaintiffs, 8
VS. § CIVIL ACTION NO. C-09-199
8
GOOGLE, INC., 8
8
Defendant. 8
ORDER

On this day came on to be considered Defendangl&dnc.’s motion to dismiss
this case for improper venue pursuant to Feder& Bt Civil Procedure 12(b)(3), or
alternatively, to transfer this case to the NomhBistrict of California pursuant to 28
U.S.C. 8§ 1406(a) or § 1404(a). (D.E. 11.) Afteatneg oral argument from counsel and
for the reasons set forth below, the Court hereBNIES Defendant’'s motion to dismiss
this case for improper venue and the Court hereRAKTS Defendant’'s alternative
motion to transfer this case pursuant to 28 U.8.404(a). (D.E. 11.)

l. Jurisdiction

This Court has federal question subject matterrdityejurisdiction over this case
pursuant to 28 U.S.C. § 1332, because the actisesain part under the Lanham Act, 15
U.S.C. § 1114,

I. Factual Background

Plaintiffs Flowbee International, Inc. and Flowbidaircutter L.P. (collectively,

“Flowbee”) manufacture vacuum haircutters worldwideFlowbee sells its goods

primarily over the Internet. (D.E. 1, p. 6.)
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Defendant Google, Inc. owns and operates an Irteerch engine, which, in
response to user queries, displays listings of itesbgyenerated from a database of
websites using an algorithm. (D.E. 1, p. 2.) Getsgkearch results display both what
Plaintiff calls “natural” or “organic” results analso advertisements labeled “Sponsored
Links.” (D.E. 1, p. 2,9.)

According to Flowbee, Google allows advertisers veoatract with Google to
select certain “keywords” that will trigger a Sporsd Link to the advertiser’s chosen
website. (D.E. 1, p. 15.) Advertisers agree to @apgle each time a web user clicks on
the keyword-targeted Sponsored Links..XIdFlowbee alleges that Google purposely
sponsors websites for its “Sponsored Links” sectibat infringe on Flowbee’s
trademarks. (D.E. 1, p. 14.) Further, Flowbee ends$ that Google improperly permits
advertisers to select proprietary terms as keywnigders. (D.E. 1. p. 15.)

In March 2004, the President of Flowbee, Rick Husent a “cease and desist”
letter to Google “complaining of Google’s impropese of a trademark owned by
Flowbee and demanding that Google cease and dssisiproper use of the trademark.”
(D.E. 24, Ex. 2, p. 3)

Also in March 2004, Flowbee itself entered into advertising contract with
Google in order to participate in Google’s advangsprogram. (D.E. 11, p. 2; D.E. 24, p.
1; D.E. 24, Ex. 2, p. 3.) The terms of this coctnaere revised on February 2007. (D.E.
24, Ex. 2, p. 3.) The revised contract states:

Introduction. The following sections set forth the terms and ook

(“Terms”) that govern your participation in Google’ AdWords Select

Advertising Program.

The contract also contained the following forumesgbn clause:
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Miscellaneous THE AGREEMENT MUST BE CONSTRUED AS IF BOTH

PARTIES JOINTLY WROTE IT AND GOVERNED BY CALIFORNIALAW

EXCEPT FOR ITS CONFLICTS OF LAWS PRINCIPLES. ALLLEBIMS

ARISING OUT OF OR RELATING TO THIS AGREEMENT OR THE

GOOGLE PROGRAM(S) SHALL BE LITIGATED EXCLUSIVELY INTHE

FEDERAL OR STATE COURTS OF SANTA CLARA COUNTY,

CALIFORNIA, USA, AND GOOGLE AND CUSTOMER CONSENT TO

PERSONAL JURISDICTION IN THOSE COURTS.

(D.E. 11, Ex. 2, p. 6)
lll.  Procedural Background

Flowbee sued Google on August 13, 2009, allegiag @oogle unlawfully “sold
to third parties the ‘right’ to use the trademarnkdaservice mark of Flowbee ... as
‘keyword’ triggers that cause paid advertisementda.appear above or alongside the
‘natural results.” (D.E. 1, p. 2) Flowbee accaomgly sued Google for trademark
infringement, contributory trademark infringemefdlse representation, and trademark
dilution under the Lanham Act, 15 U.S.C. § 1114let Flowbee also sued Google for
trademark infringement, unfair competition and rp@@priation under Texas state law.
(D.E. 1)

Google brought this motion to dismiss pursuant tddfal Rule of Civil
Procedure 12(b)(3), or, in the alternative, to $fanthis action to the Northern District of
California pursuant to 28 U.S.C. § 1406 or § 140Q4.its motion to dismiss, Google
argues that the forum selection clause in the aohtbetween Flowbee and Google

requires the present action to be “litigated exgklg in the federal or state courts of

Santa Clara County, California, USA.” (D.E. 112p.
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IV.  Analysis

A. Motion to dismiss under 12(b)(3)

A party may move to dismiss an action based onropgr venue pursuant to
Federal Rule of Civil Procedure 12(b)(3). See &80U.S.C. § 1406(a) (“The district
court of a district in which is filed a case layimgnue in the wrong division or district
shall dismiss, or if it be in the interest of jesti transfer such case to any district or
division in which it could have been brought.”) Wever, “[tlhe majority of courts which
have considered the issue have held that wheneadiedourt is the agreed forum under
an enforceable forum selection clause the propgrtwv&nforce such a clause is through
a motion to transfer venue pursuant to 28 U.S.C4®(a), and not a motion to dismiss

for improper venue pursuant to Rule 12(b)(3) aridi@6(a)._Ellington Credit Fund, Ltd.

v. Select Portfolip 2007 WL 3256210 at *4 (W.D. Tex. 2007) (citing UBzeastern

Consulting Group, In¢ 387 F.Supp.2d at 684; Speed v. Omega Protem, B#46

F.Supp.2d 668, 671 (S .D.Tex.2003); Wal-Mart Stotes. v. Qore, Ing 2007 WL

2769835 at *2 (N.D.Miss. Sept. 20, 2007); Canvasdris, Inc. v. Koch Entertainment

Distribution, LLC, 2007 WL 1239243 at * 5 (S.D. Tex. April 27, 200Qutermuth

Investments, Inc. v. Coolbrands Smooth2306 WL 2933886 at * 3 (W.D.Tex. Oct. 11,

2006); Youngblood2006 WL 1984656 at * 3; Dorsey v. Northern Lifes] Co, 2004

WL 2496214, at *9 (E.D.La. Nov. 5, 2004)); salsoCanales v. Telemund@008 WL

110446 (S.D. Tex. 2008.) (“This Court has held thia¢ proper procedure to enforce a
forum selection clause that provides for suit intaer federal court is through § 1404(a)

....") (citations omitted); Southeastern Consulti@goup, Inc. v. Maximus, Inc.387

F.Supp.2d 681, 683-84 (S.D. Miss. 2005) (“The wrasjority of [Fifth Circuit district
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courts] have ... decide[d] that a motion to dismiss improper venue, either under 8
1406 or Rule 12(b)(3), is inappropriate when a opmtio transfer venue pursuant to §
1404 is an alternative.”) “Because [Defendant] ewvo dismiss this case based on a
forum selection clause designating another fedsyatt as the agreed forum, the Court
finds that the proper procedure for enforcing tleuse is through a motion to transfer
venue pursuant to 28 U.S.C. § 1404(a), and not tomto dismiss for improper venue
pursuant to Rule 12(b)(3).” Accordingly, this Cbwill analyze Google’s motion to

transfer venue under 8 1404. Ellington Credit Fuod, v. Select Portfolip2007 WL

3256210 at *4 (W.D. Tex. 2007); s&dutheastern Consulting Group, Inc. v. Maximus,

Inc., 387 F.Supp.2d 681, 683-84 (S.D. Miss. 2005) (‘iéther a forum-selection clause
should be enforced is a matter of contract, nasame of proper venue.”) (citing Kerobo

v. Southwestern Clean Fuels, Corp85 F.3d 531, 535 (6th Cir. 2002)). In order to

analyze Google’s 8 1404 motion to transfer, the rCooust first analyze the forum

selection clause at issue in this matter. Gutemniovestments, Inc. v. Coolbrands

Smoothies 2006 WL 2933886 at *2 (W.D. Tex. 2006) (“Whenaaum selection clause
forms the basis of a motion to ... transfer venue, finst step is for the Court to
determine whether the clause applies to plaintdfaims.”)

B. The forum selection clause covers Plaintiff's aims

“In determining whether the forum selection claagglies in this case, the court
first considers whether [Plaintiff's] claims fallithin the scope of the clause, and it then
turns to whether the clause is enforceable undeimtant circumstances.” TGI Fridays

Inc. v. Great Northwest Restaurari@909 WL 2576374 at *5 (N.D. Tex. 2009). In other

words, the Court “must first determine ‘whether th@use applies to the type of claims
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asserted in the lawsuit.” Braspetro Oil Servs.-8msoil v. Modec (USA), Inc.240

Fed.Appx. 612, 616 (5th Cir. 2007) (quoting Temél| Inc. v. Miss. Chem. Corpl119

F.3d 688, 692 (8th Cir. 1997.)) To do this, thau@anust “look to the language of the
parties’ contracts to determine which causes ofolacare governed by the forum

selection clauses.” Marinechance Shipping, LtdSebastian143 F.3d 216, 222 (5th Cir.

1998.) The court must “examine[] the language h&f torum-selection clause with a
common-sense view of the causes of actions tordaterwhether the clause was broad

enough to cover [the claims].” Ginter ex. rel. Badl v. Belcher, Prenderga%36 F.3d

439, 444-45 (5th Cir. 2008)

By its plain language, the contract’s forum sel@tttlause applies to “all claims
arising out of or relating to this Agreement or teogle Program(s)” (D.E. 11, Ex. 2, p.
6) “Forum selection clauses covering claims ‘fatatto’ an agreement are broad in

scope.”_TGI Fridays Inc. v. Great Northwest Resdatg 2009 WL 2576374 at *5; see

MaxEn Capital, LLC v. Sutherlan®009 WL 936895, at *6 (S.D. Tex. Apr. 3, 2009);

and _Greer v. 1-800-Flowers.com, In2007 WL 3102178 (S.D. Tex. 2007) (applying the

forum selection clause broadly to encompass claimseng out of a telephone order even
though the forum selection clause came from therdkfnt’'s website because the forum
selection clause was broadly worded to include “afgim relating to this Web Site’ or
its content.”) (emphasis added). Here, the laggua the forum selection clause covers
not only claims related to the agreement, but elamns related to the Google Programs.
(D.E. 11, Ex. 2, p. 6.) The “Google Programs” dedined within the contract to mean
“Google’s advertising program(s).” (D.E. 11, Ex.®2,4.) Within Flowbee’s complaint,

each allegation of Google’s wrongdoing is premisadGoogle’s advertising programs.
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Plaintiff alleges the following in its complaintheé “natural results” on Google are
“influenced by advertising (D.E. 1, p. 10); “Goog#pecifically sponsors complete
websites that contain Flowbee’s trademark ... asrédirgg agents (D.E. 1, p. 13); the
‘Sponsored Links’ is ... substantially influenced b amount of money the sponsors of
these links are willing to pay Google (D.E. 1, B);X'Google ... falsely communicates to
consumers that Google’s advertisers are offici@wblee affiliates, or that Flowbee
sponsors ... Google’s advertisements (D.E. 1, p.“@)pgle disclaims responsibility for
the advertisements that it publishes (D.E. 1, p; Gbogle makes “infringing use of
proprietary marks as part of its keyword-triggeestVertising program (D.E. 1, p. 18).
Plaintiffs complaint thus makes clear that Pldisticlaims all relate to Google’'s
advertising programs. (D.E. 1.) Because they eathte to Google’s advertising
programs, Flowbee’s claims all fall within the piew of the forum selection clause.

The forum selection clause specifies that thesemsla“shall be litigated
exclusively” in California state or federal cou(D.E. 11, Ex. 2, p. 6.) As such, the

forum selection clause is mandatory. $ek Place LX of Texas, Ltd. v. Market Scan

2004 WL 524944 (N.D. Tex. 2004) (“The phrase ‘stmale exclusive jurisdiction’ [in a

forum selection clause] makes the clause mandaad/ not permissive.”) Se¥on

Graffenreid v. Craig246 F.Supp.2d 553, 560 (N.D.Tex.2003) (“Where dlgeeement
contains clear language showing that jurisdictisnappropriate only in a designated

forum, the clause is mandatory.”) (citing Exceticl v. Sterling Boiler & Mech., In¢.

106 F.3d 318, 321 (10th Cir.1997)); Docksider, idSea Tech., Ltd 875 F.2d 762,

763-64 (9th Cir.1989); First Nat'| of N. Am., LLC feavy No. 3-02-CV-0033-R, 2002

WL 449582, at *1 (N.D.Tex. Mar.21, 2002).
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Given both the broad scope of the “relating to”gaage and the mandatory
nature of the “shall be litigated exclusively” laragje, Flowbee’s claims against Google
are all subject to the forum selection clause.wBlee nonetheless makes three arguments
for why the forum selection clause does not applylaintiff's current claims. Each
argument is addressed below.

I. The claims need not depend on the existence tietcontractual
relationship between the parties in order to fall wmder the
purview of the forum selection clause

Plaintiff argues that the forum selection clausesdnot apply to Plaintiff's claims
because the claims do not depend on any contra&iadionship between Flowbee and
Google. (D.E. 24, p. 8.) Plaintiffs argument lackerit. “The scope of a forum-

selection clause is not necessarily limited tonstafor breach of the agreement in which

the clause is found. Sd®arine Chance Shipping v. Sebastid43 F.3d 216, 222-23

(5th Cir. 1998)].;_see alsBoby v. Corp. of Lloyd's996 F.2d 1353, 1361 (2d Cir.1993)

(noting there is “ample precedent” that the scope dorum-selection clause is not
restricted to claims for breach of the contracttaming the clause). Instead, a court
“must look to the language of the parties' confricto determine whether a cause of
action is governed by a forum-selection clauseaSkdm 143 F.3d at 222.” Dos Santos

v. Bell Helicopter Textron, Inc. Dist2009 WL 2474771 *8 (N.D. Tex. 2009)

In defense of its argument, Plaintiff sets fortheth cases in which claims were

found to be outside the scope of the forum seleatlause at issue.For the reasons set

! Plaintiff cites to a few other cases, but eachttufse are easily distinguishable. The first ore, a
unpublished district court case from the Easterstrigt of Virginia, is_Rosetta Stone Ltd. v. Goadlec.,

No. 1:09-cv-736 (E.D. Va. Sept. 21, 2009). _In Rms&tone the court specifically noted that it was not
bound by Fifth Circuit law. (D.E. 26, Ex. 3, p. 4This Court is. Accordingly, Plaintiff's reliarcon this
case is entirely misplaced. Similarly, Plaintiff, a footnote, cites to three other cases, alsm fother
circuits. Not only are those courts bound by défé case law, but each of those three cases iavolv
materially more restrictive forum selection claysisis rendering them inapplicable to the presesec
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forth below, however, each of these three casestisely inapplicable to the present
case.

The first case Plaintiff cites is an unreportedtrdis court case, discussing a
forum selection clause that was limited to “anyi@cicommencedhereunder.” Gullion

v. JLG Serviceplus, Inc2007 WL 294174 at *6 (S.D. Tex. 2007) (emphasidea). In

Gullion, the court cites to the second case, an Eightbuficase, which explains that
“[the word] ‘[h]ereunder’ refers to the relationbat have arisen as a result thfs

contract.” Terra Intern., Inc. v. Mississippi Chemical Corp19 F.3d 668, 694 (8th Cir.

1997) (emphasis added). Indeed, “hereunder 8jlpic signifies ‘under the
agreement’....” Terral19 F.3d at 692. Because the forum selectiamsel@n the present

case is not limited to actions arising “hereundagither_Gullionnor Terra nor any other

case concerning a forum selection clause limitedclooms arising “hereunder,” is
applicable to the present cdse.

The third case Plaintiff cites, an unpublished HFiircuit case, is similarly
inapplicable. In that case, American Airlines siYethoo! Inc. in the Northern District of
Texas for trademark, misappropriation, and tortations. In re Yahoq!313 Fed.Appx.
722 (5th Cir. 2009). Yahoo! moved to transfer ¢thse to California pursuant to a forum

selection clause written by Yahoo! that read:

SeeManetti-Farrow v. Gucci Ameri¢a858 F.2d 509, 510 (9th Cir. 1988) (considerinfpram selection
clause that applied only to claims “regarding iptetation or fulfilment” of the contract); Coastateel
Corp. v. Tilghman Wheelabrator Ltd709 F.2d 190, 193 (3d Cir.) (considering a forsetection clause
that applied only to claims about the contract ‘@itions.”); and_Lambert v. Kysa®83 F.2d 1110, 1112
(considering a forum selection clause that appbielg to “enforce[ment]” of “the terms and condit&drof
the contract).

2 |n fact, the_Gullioncourt specifically points out that “The forum setlen clause — which applies to ‘any
action commenced hereunder’ —mst worded as broadly as some forum selection clauses.” Gullion, 2007
WL 294174 at *6 (emphasis added). This is exastly courts must “look ‘to the language of the pesti
contracts to determine which causes of action aremed by the forum selection clause[].” (diting
Marinechance Shipping, Ltd. v. SebastiaA3 F.3d 216, 222 (5th Cir.1998)).

9/18



Case 2:09-cv-00199 Document 38 Filed in TXSD on 02/08/10 Page 10 of 18

... You agree to submit to the exclusive jurisdictajrthe state and federal courts
located in Los Angeles County or Santa Clara Cqu@lifornia, or another
location designated by us.
Id. The district court denied Yahoo!'s motion to s#r, explaining that the forum
selection clause “makes no mention that Americaldsns must be brought exclusively

in a forum of Yahoo!'s choosing, only that Ameridgself will submit to a California (or

other designated) court’s jurisdiction.” Americanlfses, Inc. v. Yahoo!, In¢.2009 WL

381995 (N.D. Tex. 2009.) Yahoo!s subsequent joetifor the writ of mandamus was
denied in an unpublished opinion by the Fifth Citricwhich held that the district court

did not abuse its discretion. In re Yahoo! Ji&13 Fed. Appx. 722 (5th Cir. 2009.) As

with the other cases Plaintiff cites, the Yaheoake is distinguishable from the present
case on the basis of the forum selection clauspubege. As the district court noted, the
Yahoo!forum selection clause did not require Califortdde the sole location in which
American could bring its claims; it just requiredat American “submit” to the
jurisdiction of a court designated by Yahoo!. [tA party’s consent to jurisdiction in one
forum does not necessarily waive its right to hameaction heard in another.” City of

New Orleans v. Mun. Admin. Sery876 F.3d 501, 504 (5th Cir.2004). Accordinghge

forum selection clause in the Yahamse was not mandatory. Id.

On the other hand, in the present case, the forlattion clause mandates that
“all claims ... relating to ... the Google Programghall be litigated exclusively in the
federal or state courts of Santa Clara County....E([11, EX. 2, p. 6.) (emphasis added).
“The phrase ‘shall have exclusive jurisdiction’ fanforum selection clause] makes the

clause mandatory and not permissive.” Park Pla€eol Texas, Ltd. v. Market Scan

2004 WL 524944 (N.D. Tex. 2004) “Where the agreetmeontains clear language
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showing that jurisdiction is appropriate only in designated forum, the clause is

mandatory.” Von Graffenreid v. Crgi@46 F.Supp.2d 553, 560 (N.D.Tex.2003) (citing

Excell, Inc. v. Sterling Boiler & Mech., Inc.106 F.3d 318, 321 (10th Cir.1997));

Docksider, Ltd. v. Sea Tech., L1875 F.2d 762, 763-64 (9th Cir.1989); First Nat'N.

Am., LLC v. Peavy No. 3-02-CV-0033-R, 2002 WL 449582, at *1 (N.DxTéar.21,

2002). Accordingly, whereas the Yahdorum selection clause was not mandatory, the
forum selection clause in the present case isinti#f& reliance on the Yahootase to
establish the inapplicability of the forum selentause is therefore misguided.

il. The contract preamble does not limit the scop@f the forum
selection clause

Flowbee’s second argument as to why the forum sefteclause does not apply
to Flowbee’s claims concerns the preamble to tigract between Flowbee and Google.
The preamble states, in pertinent part, that “ggheTerms govern Customer’s
participation in Google’s advertising program(s)Flowbee argues that this preamble
language somehow limits the scope of the forumctiele clause. Flowbee does not
explain this argument, other than to say that ¢inerh selection clause “doest apply to
all matters concerning Google’s AdWords Progrant,iblimited to matters concerning
the ‘Customer’s participation in Google’s advertgiprogram.” (D.E. 24, p. 10.)

The Court does not agree with Plaintiff's interptein. The statement in the
preamble that “the[ contract] terms govern Custdsngrarticipation in Google’s
advertising program(s],” is entirely consistent lwithe fact that the forum selection
clause covers matters outside the Customer’s pmation in Google’s advertising
program. This is because, according to the preandmiguage, the contract terms

“govern [Plaintiff’s] participation in Google’s advertigigprogram(s).” (emphasis added).
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In other words, the terms of the contract are mstricted by Flowbee’s participation in
Google’s advertising programs; rather, Flowbee'gigpation in Google’s advertising
programs is restricted by the terms of the contrdEL.E. 24, p. 10.)_SeBlack’'s Law
Dictionary 824 (4th ed. 1968) (defining “govern” ‘@s direct and control the actions or
conduct of”)

Moreover, to read the preamble language as Plaprtoposes, would negate the
plain language of the forum selection clause. Sarcinterpretation would therefore be

“unreasonable.” Cautillo Independent School DistNational Union 99 F.3d 695, 706

(5th Cir. 1996) (“[A]n interpretation is unreasot@bf it would strip a provision of

meaning.”) (citing Lafarge Corp. v. Hartford Cadyudhs. Co, 61 F.3d 389, 396 (5th Cir.

1995); Ideal Mut. Ins. Co. v. Last Days Evangeliéakoc, 783 F.2d 1234, 1238 (5th

Cir. 1986)). Accordingly, Plaintiff's argument thitne preamble should be read in such a
way so as to ignore its plain language and nedaeptain language of the forum
selection clause is also without merit.

ii. The forum selection clause applies to eventscourring before
contract was entered into

Plaintiff's third and final argument as to why tfeum selection clause does not
apply to Plaintiff's claims is that the forum sdiea clause cannot apply to claims that
pre-date its execution. This argument is withoatritn The forum selection clause at
issue in this case specifically covers not only &ims ... relating to this agreement”
but it also covers “all claims ... relating to ... tB®ogle Program(s).” (D.E. 11, Ex. 2, p.
6.) Because the Google Programs were indisputat#ffect before the execution of the
agreement between Flowbee and Google, the scohe dbrum selection clause covers

claims pre-dating its execution. (D.E. 11, Ex.p2,6.) Needless to say, Plaintiff's

12 /18



Case 2:09-cv-00199 Document 38 Filed in TXSD on 02/08/10 Page 13 of 18

reliance on authority analyzing forum selectionuskes specifically limited in scope to
the agreements in which they were contained iseptnisplaced.
The idea that a contract clause can cover eveinds {or the execution of that

clause is entirely unremarkable. Beneficial Natnl8aJ.S.A. v. Payton214 F.Supp.2d

679, 688-89 (S.D. Miss. 2001.) (applying an arhibraclause to events occurring before
the contract was entered into.) This is especitdily case where, as here, there is an
integration clause explaining that the contractp&sgedes and replaces any other
agreements, terms and conditions applicable tsdlbgect matter hereof.” (D.E. 11, EX.
2, p. 6,19.) Accordingly, Plaintiff's final argument as why the forum selection clause
does not apply to Plaintiff's claims is without mer

C. The forum selection clause is enforceable

Having determined that the forum selection clayg#ies to the claims alleged by
Plaintiff in this case, the Court next determindsether the forum selection clause is

enforceable. TGI Fridays Inc. v. Great NorthwesesfRurants2009 WL 2576374 at *5

(N.D. Tex. 2009). (“In determining whether the uor selection clause applies in this
case, the court first considers whether [Plairgjfitlaims fall within the scope of the
clause, and it then turns to whether the clauseen®rceable under the instant
circumstances.”)

Forum selection clauses “are prima facie valid ahduld be enforced unless

enforcement is shown by the resisting party to hmréasonable’ under the

3 Specifically, Plaintiff relies on the following ke distinguishable cases: (1) Gullion v. JLG Smpius,
Inc., 2007 WL 294174 at *6 (S.D. Tex. 2007) (in whi¢te tforum selection clause was limited to “any
action commencetlereunder”) (emphasis added); (2) Anselmo v. Univision StatGroup, Ing.1993 WL
17173 (S.D.N.Y. 1993) (in which the forum selecticlause was limited to “litigatiomelating to this
Agreement”) (emphasis added); and (3) Armco Inc. v. NortHaatic Ins. Co. Ltd. 68 F.Supp.2d 330
(S.D.N.Y. 1999) (in which the forum selection clausvas limited to claims connected “withis
Agreement”) (emphasis added). Given that each of thesescasacerns a forum selection clauses that is
tied to the agreement in which it is located, nohthese cases are applicable to the present case.
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circumstances.” Braspetro Oil Servs..C¥0 Fed. Appx. at 615 (quoting M/S Bremen v.

Zapata Off-Shore Cp407 U.S. 1, 10, (1972). “Mandatory forum-selectclauses that

require all litigation to be conducted in a spedfforum are enforceable if their language

is clear.” UNC Lear Services, Inc. v. Kingdom ofuflaArabig 581 F.3d 210, 219 (5th

Cir. 2009) (citing_City of New Orleans v. Mun. AdmiServs., InG.376 F.3d 501, 504

(5th Cir. 2004)). “The party resisting applicatioh the forum selection clause has a

‘heavy burden of proof.” ” Braspetro Oil Servs..C»40 Fed. Appx. at 615 (quoting M/S

Bremen 407 U.S. at 17); se€arnival Cruise Lines, Inc. v. Shut499 U.S. 585, 592

(1991) (noting that the contracting party seekiogavoid the consequences of a forum
selection clause bears “a heavy burden of prodfliére, Plaintiff disputes only the scope
of the forum selection clause, not its enforceghiliThe forum selection clause is thus
enforceable.

D. Motion to transfer this case pursuant to 28 U.£. § 1404(a)

Having determined that the forum selection claugglies to Plaintiff's claims
and is enforceable, the Court must now considerthneto transfer this case to the

designated forum pursuant to 28 U.S.C. § 1404(ahaés v. Telemundd®008 WL

110446 (S.D. Tex. 2008.) (“the proper procedurenforce a forum selection clause that
provides for suit in another federal court is thgbh 1404(a) ....”") (citations omitted).
Section 1404(a) states that “[flor the convenieoicparties and witnesses, in the interest
of justice, a district court may transfer any ciadtion to any other district or division
where it might have been brought.” 28 U.S.C. §8 1dD4“There can be no question but
that the district courts have broad discretioneoiding whether to order a transfer.” In re

Volkswagen of America, Inc545 F.3d 304, 311 (5th Cir. 2008).
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The threshold question under 28 U.S.C. 8§ 1404(ahither the case “might have

been brought” in the Northern District of Califaaniln re Horseshoe Entertainme887

F.3d 429, 433 (5th Cir. 2003); saksoln re Volkswagen AG371 F.3d 201, 202 (5th Cir.

2004) (“[T]he first determination to be made is Wiex the judicial district to which
transfer is sought would have been a district imctvithe claim could have been filed.”)
Here, Google’s headquarters as well as the docunrefdting to Google’s advertising
programs are located in the Northern District ofifémia. (D.E. 26, Ex. 4, Decl. R.
Hagan.) Moreover, Plaintiff does not dispute tiiid the case might have been brought
in the Northern District of California pursuant28 U.S.C. § 1391(b)(2). (D.E. 24, p. 13;
D.E. 33, p. 9; 28 U.S.C. § 1391(b)(2) (venue ispprain “a judicial district in which a
substantial part of the events or omissions giviisg to the claim occurred, or a
substantial part of property that is the subjecthef action is situated.”). This case thus
might have been brought in the Northern DistricCafifornia.

Accordingly, this Court must analyze the “privatedapublic factors” to
determine “whether a 8 1404(a) venue transfemwistlie convenience of parties and

witnesses and in the interest of justice.” In rdkgwagen of America, Inc545 F.3d

304, 315 (5th Cir. 2008.) The private interestdes are “(1) the relative ease of access
to sources of proof; (2) the availability of comgarly process to secure the attendance of
witnesses; (3) the cost of attendance for willingnesses; and (4) all other practical

problems that make trial of a case easy, expediteowl inexpensive.” In re Volkswagen

AG, 371 F.3d 201, 203 (5th Cir. 2004.) The publiteiast factors are: “(1) the
administrative difficulties flowing from court coegtion; (2) the local interest in having

localized interests decided at home; (3) the famii of the forum with the law that will
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govern the case; and (4) the avoidance of unnegesszblems of conflict of laws [or in]
the application of foreign law.” Id.Although these factors are “appropriate for most
transfer cases, they are not necessarily exhaustiexclusive. Moreover ... ‘none ...

can be said to be of dispositive weight.” Iciting Action Indus., Inc. v. U.S. Fid. &

Guar. Corp.358 F.3d 337, 340 (5th Cir. 2004).
“In addition to the traditional factors, the Courtthe instant action must also take

into consideration the forum selection clause.” tBeastern Consulting Group, Inc. v.

Maximus, Inc, 387 F.Supp.2d 681 (S.D. Miss. 2005). “The preseaf a forum-

selection clause ...figures centrally in the distdourt’s calculus [in] resol[ving] the 8

1404 motion in this case.” Stewart Organizatiowl, ln Ricoh Corp.487 U.S. 22 (1988).

i. Private interest factors

The private interest factors weigh in favor of stamring the case. Google’s
headquarters are located in the Northern DistrictCalifornia whereas Flowbee’s
headquarters are located in the Southern Distfictexas. (D.E. 26, Ex. 4, Decl. R.
Hagan; D.E. 1, p. 4.) Both parties have presem@dence that it would be more
convenient for them to litigate in the districtwhich they are headquartered, given the
location of witnesses and other evidence. (D.EEX6 4, Decl. R. Hagan; D.E. 24, Ex. 2,
Decl. R. Hunts.) Whether this case is litigatedhi@ Northern District of California or in
the Southern District of Texas, “both parties hageally compelling interests in having

the case heard in the venue closest to them.”W.Boss Group Const. Cor2007 WL

3119691 at *5 (W.D. Tex. 2007) However, “the amidhitof the valid forum selection
clause tips the scales in favor of transferringdase to the United States District Court

for the Northern District of [California.]”_Id. Elliot v. Carnival Cruise Lines231
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F.Supp.2d 555, 561 (S.D. Tex. 2002) (“The foruneswbn clause ‘provides some
indication that the convenience of the parties wopftesumably be better served by

transfer’ to [California.]”) (citing_LaFargue v. b Pacific R.R. 154 F.Supp.2d 1001

(S.D. Tex. 2001)). Accordingly, the private int&réactors weigh in favor of transferring
the case to the Northern District of California.
il. Public interest factors

The public interest factors are neutral with respec transferring the case.
Plaintiff presents some evidence that the Soutliestrict of Texas would be a better
venue in that the Northern District of Californsaa more congested district, and that, in
addition to federal law claims, Plaintiff has brbtiglaims under Texas state law. (D.E.
24, Ex. E; D.E. 1.) Both of these facts would itipfavor of not transferring the case
under the public interest factors. However, De&ndpresents evidence that the
Northern District of California would be a bettegnue in that the contract specifically
states that it is “governed by California law exckyp its conflicts of laws principles.”
(D.E. 11, Ex. 2, p. 6.) Accordingly, when viewdtbgether, the public interest factors
are neutral.

Given that the public interest factors are neusirad the private interest factors
weigh in favor of transferring the case, especialllight of the valid, enforceable forum
selection clause requiring all claims to be liteghtn federal or state court in Santa Clara,

California, this Court finds that this case shoddtransferred to the Northern District of

California, pursuant to 28 U.S.C. § 1404(a). W.SRoss Group Const. Cor2007 WL
3119691 (W.D. Tex. 2007) (“The presence of the rfoselection clause, while not

dispositive, does represent the parties’ agreeaetd the most proper forum, and should
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be a significant factor that figures centrally @ tdistrict court calculus.”) (citing Stewart

Organization, Inc. v. Ricoh Corp187 U.S. 22, 29 (1988)

V. Conclusion

For the reasons set forth above, the Court herdbyIBS Defendant’s motion to
dismiss this case for improper venue. (D.E. 11.)he TCourt hereby GRANTS
Defendant’s alternative motion to transfer thiseggmursuant to 28 U.S.C. § 1404(a), to
the United States District Court for the Northeristbct of California. (D.E. 11.) It is
therefore ORDERED that this matter be TRANSFERREDOhe Northern District of
California.

SIGNED and ORDERED this 8th day of February, 2010.

Qmﬁ/\a)&m ode

Janis Graham JaCk
Unlted States District Judge
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