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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

UNITED STATES OF AMERICA, §
VS. g CIVIL ACTION NO. C-09-286
CHARLES O BURNETT, lllet al, g
Defendants. g
ORDER

On this day came on to be considered United Staftesmerica’s Motion for
Summary Judgment. (D.E. 28.) For the reasonsdstlerein, United States of
America’s Motion for Summary Judgment is GRANTE([D.E. 28.)

l. Jurisdiction

The Court has jurisdiction pursuant to 26 U.S.&€7802, 7403 and 28 U.S.C. 88
1331, 1345, as this action arises under the Inté&tagenue Code, and the United States
is the Plaintiff.

I. Factual Background

This is a civil action brought by the United Stat® (1) reduce to judgment
federal income tax assessments against Defendamit€oPlaintiff Charles O. Burnett
lll, (2) foreclose federal tax liens on real prdgdocated in Nueces County, Texas, (3)
obtain a sale of such property, and (4) obtain dgnuent for any amount remaining
unpaid after the distribution and application of firoceeds when the subject property is
sold. (D.E. 7.) Burnett, who originally filed aemarate lawsuit that was later

consolidated with this action, filed a counterclaiteging wrongful levy pursuant to 26
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U.S.C. § 7426 with respect to one property seizethb Government. (D.E. 11.) The
Court recounts the following factual backgroundro$ case.

A. Alleged Tax Liabilities

The United States alleges that Burnett, a selfleye contractor, has “a long
history of non-compliance with regard to federadet®,” having not paid federal income
taxes since 1997. (D.E. 28 at 3.) As early a8188. Burnett claimed that he was not a
“taxpayer” as that term is defined by the InterRalvenue Code, and was not liable for
federal taxes. (D.E. 28-13 at 7.) Based upolyéass of alleged delinquency, the United
States claims that Burnett has federal income, eynpént, and unemployment tax
liabilities totaling $621,623.87. (D.E. 29 at 2The Declaration of IRS Revenue Officer
Kevin Limerick describes Burnett's alleged tax dgliencies. (D.E. 28-1; D.E. 29-1.)

Burnett allegedly owes the following amounts of aidpfederal income taxes,
statutory additions, accrued penalties and inteaxgsif October 31, 2009, as assessed on

April 3, 2000 (D.E. 29 at 2; D.E. 29-2);

Tax Year Unpaid Assessed Accrued Penalties | Total

Balance and Interest
1993 $4,026.27 $0 $4,026.27
1994 $42,166.04 $32,157.66 $74,323.70
1995 $62,195.79 $47,130.23 $109,326.02
1996 $56,951.14 $46,854.90 $103,806.04
1997 $70,935.20 $58,357.02 $129,292.22
TOTAL $ 420,774.25
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In addition, Burnett allegedly owes the followingnaunts of unpaid federal

employment and unemployment taxes plus penaltidsrdarest as of October 31, 2009,

as assessed November 1, 1999 (D.E. 29-3, D.E. P94,29-5):

Tax Year / Period | Unpaid Assessed | Accrued Penalties | Total

(Type of Tax) Balance and Interest

199503 (941) $2,891.66 $2,357.26 $5,248.92
199506 (941) $6,355.69 $5,187.88 $11,543.57
199509 (941) $7,884.37 $6,422.71 $14,307.08
199512 (941) $14,266.68 $11,598.02 $25,864.70
199603 (941) $6,850.62 $5,558.22 $12,408.84
199606 (941) $8,054.67 $6,522.23 $14,576.90
199609 (941) $10,413.33 $8,413.93 $18,827.26
199612 (941) $10,754.32 $8,670.26 $19,424.58
199703 (941) $7,142.38 $5,745.77 $12,888.15
199706 (941) $6,342.64 $5,090.72 $11,433.36
199709 (941) $8,925.48 $7,147.05 $16,072.53
199712 (941) $10,952.39 $8,749.27 $19,701.66
199512 (940) $3,600.98 $2,939.80 $6,540.78
199612 (940) $3,872.99 $3,137.87 $7,010.86
199712 (940) $2,772.68 $2,227.75 $5,000.43
TOTAL $200,849.62

On February 8, 2001, the United States recordéigenof its tax liens securing

the tax liabilities listed above in the Nueces Qgueal property records, relating to two

! Federal Employment Tax.
2 Federal Unemployment Tax.
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properties identified herein as the “Austin Stré&bperty” and the “Holly Road
Property.” (D.E. 28-1 at 2; D.E. 28-3 at 1; D.BB-2) On July 5, 2007, the United
States recorded notice of a nominee lien in thépemperty records of Nueces County,
Texas, against an entity named Investment Servigest, which the Government
considered to be a nominee of Burnett. (D.E. Z8)at

B. Investment Services Trust

The Investment Services Trust is a “Constitutidhiavate Free Enterprise Trust,”
as stated in the trust instrument. The trust umsént states that it was entered into
between “Ed Clark of San Diego County, California . hereinafter to be known as the
CREATOR of this Pure Trust Organization, and MaitghEr of San Diego County,
California, hereinafter referred to as the EXCHANRES this Trust Organization. . . .”
(D.E. 28-7 at 2.) The purpose of the Trust isdorivey property to Trustee(s) in Trust to
constitute a Pure Trust Organization for the beéradfthe Certificate holders held in fee
simple by the Trust for the duration hereof, andptovide for a safe, logical, and
economical administration by natural and/or arntigpersons or entities in a fiduciary

capacity, to begin at once.” (D.E. 28-7 at'3.)The trust became effective on April 8,

3 Burnett argues that his children are the benefasaof the Investment Services Trust. (D.E. 3a&)
When the Government contended that the childrennateand have not ever been beneficiaries of the
Investment Services Trust, (D.E. 44 at 3-4) Burmmtiduced Investment Services Trust Certificates
naming four of his children. (D.E. 46-1 at 3-8 he United States objects to this evidence, orgtbands
that these documents had not been previously peajend that they were not properly authenticafidie
United States thus requests that the documentsribkesn. (D.E. 49 at 2.) Nevertheless, the Invesit
Services Trust Certificates, even if properly adihie, do not refute the Oxforthctors as discussed
herein. In fact, the Fifth Circuit has suggested related context that naming children as beiagies of a
trust may actually support a finding of nomineeatier ego status. Séeentury Hotels v. U.$952 F.2d
107, 111 (5th Cir. 1992) (“[T]he record is repletih valid support for the findings that Smith caited
Crismar and that Crismar was Smith’s alter ego.xp&ger Smith was director and president or vice
president of Crismar for all years but one. . ris@ar was owned by a series of single sharehol@&nse
1970, those shareholders were always relatives)yfanembers or Smith family companies.”); ldt n.8
(“Crismar was one of 33 corporations levied onlwy RS as nominees or alter egos of Smith and ifés w

. Until 1984, Assets Holding Corp., a Smithlrestate development company, owned virtuallpfthe
stock of the Smith family companies. Assets Hold®gyp. was in turn owned by First Family Investors
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2004, and Mithril Management, Inc. of Washingtoat&twas designated as the First
Trustee of Investment Services. (D.E. 28-7 at121)'

On April 12, 2004, all trust certificates were reumdered by Mary Fisher, the
Exchanger, to the Trustee. Also on April 12, 2084rnett was appointed as the
Managing Director of Investment Services. (D.E.728t 15-16.) As Managing Director,
Burnett was given broad powers to “construct, Bell, lease, or rent any type of real
estate, improved or unimproved,” and to “conduet financial affairs of this Pure Trust
Organization in any orderly manner with respectdéposits, withdrawals, loans, and
escrow arrangement, and to provide mandatory amdrezl tax information and proof of
expenses,” among other powers. (D.E. 28-7 at Tm)May 7, 2004, Burnett received a
lifetime appointment as Managing Director. (D.B-2at 17.) On May 8, 2004, an
individual named Dane Smith was appointed by CreatbClark to be the “Protector of
this Pure Trust Organization.” (28-7 at 25.)

C. Transfer of Properties to Investment Services Tust

1. Properties at Issue
a. Austin Street Property’

Lemmaywaynne Burnett lived on the Austin Streetprty until she died. As

discussed in detail below, the Government statasBhrnett entered into an agreement

to sell the property to potential buyer James Hiak€007, and for a period before the

Trust. Smith was the sole trustee of First Famihg dis children the beneficiaries.”). Because this
evidence does not significantly alter the outcorhéhes case, the Court need not resolve this caidt
issue.

* According to Revenue Officer Limerick, two corptioas named Mithril Management were incorporated
in the State of Washington. One dissolved on Oct@8¢ 2001, and the other on October 30, 2007E.(D.
28-1 at 5; see aldb.E. 28-12.)

® The “Austin Street Property” has the following &glescription: “Lot Seventeen (17), Block Five,(5)
Alameda Place, an addition to the City of Corpusisth Texas, as shown on map or plat thereof, in
Volume 7, page 36 of the Map Records of Nueces §oiiexas.” (D.E. 28 at9.)
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sale Mr. Hickel lived on the property while payingnt to Mr. Burnett. Mr. Hickel
eventually discovered the IRS tax lien on the AuS&treet Property before the sale was
finalized. (D.E. 28 at 9-10; 28-16 at 36.)

The IRS administratively seized the Austin Strereiplerty on September 4, 2008.
The initial seizure was released on December 38 200allow Hickel to submit an
application for discharge of the lien, but no furwsre ever submitted, and a second
seizure request was made. (D.E. 28 at 10.) Thenseseizure was requested on
February 13, 2009, and approved on March 2, 20008 property was officially seized
on March 11, 2009, and on June 2, 2009, the IR® thal property at public auction for
$70,000. (D.E. 28-1 at 3.) After the seizure, &me Officer Limerick states that he
began to receive correspondence from A. Michaelgweéstment Services, stating that
Mr. Burnett had never been a trustee, managingctdire or decision maker for
Investment Services. However, upon investigatiOfficer Limerick states that “no
Federal ID # has been found for the trust, andauat security number was found for
‘A. Michaels’ who claimed to represent the Trus(D.E. 28-1 at 4.)

b. Holly Road Property®

Defendant Burnett lives at the Holly Road Propedyd also leases portions of
the property to local businesses. One portiorhefgroperty is leased to Nueces Stone
Quarry, LLC (“Nueces Stone”), owned by Swint Fridapd another portion is leased to
Bill Ross, who stores tires on the property. (RB.at 11-12; D.E. 28-14 at 21-22; D.E.

28-15 at 19-20, 27.) According to his affidaviyrBett’s children live on the Holly Road

® The “Holly Road Property” has the following legigscription: “All off [sic] Tract A and all of Trad3
excepting a rectangular tract long the east lin€ratt B fronting 66 feet along Holly Road and extimg
back there from the entire length of Tract B, Lol&ybdivision Shown on map or plat in Volume 7, page
16 of the Map Records of Nueces County, Texas..E(R8 at 11.).
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Property with him, and any income derived from thisperty (and the Austin Street
Property) is used for his children’s benefit. (D3®-2 at 1-2.)
2. Transfer of Properties

On August 3, 2005, Burnett (who was named as a&tommfact for his
grandmother Lemmawaynne Burnett (D.E. 28-2)) exatuénd recorded a deed
conveying the Austin Street and Holly Road progsttipreviously belonging to Mrs.
Burnett, to the Investment Services Trust. (D.E12&t 10-12; D.E. 28-9; D.E. 28-14 at
22.) Lemmawaynne Burnett passed away on Augus2a@y. (D.E. 28 at 5-6.)

Burnett was appointed executor of Lemmawaynne Btisnestate. (D.E. 28-6 at
16.) As part of the probate proceedings, Burritgtifan Inventory and Appraisement
and List of Claims on December 8, 2005, with theindyg Court at Law No. 1 of Nueces
County. The court admitted the will to probateMwvember 28, 2005, and approved this
Inventory and Appraisement on December 14, 20086ithlr the Austin Street Property
nor the Holly Road Property were listed in the imegy. (D.E. 28 at 6; D.E. 28-6 at 1, 3,
6-8.) Rather, Schedule A of the Investment Sesvi€rust instrument lists the Holly
Road and Austin Street properties as being heldhey Trust. (D.E. 28-7 at 21.)
According to the United States, Investment Servigessessed the Austin Street and
Holly Road properties, and never filed any tax mesuin relation to the properties with

the IRS. (D.E. 28 at 8-9.)

" As the United States notes in its Reply, Mr. Bitrmqled the Fifth Amendment when asked in his
deposition how he benefited from Investment Sesjice whether it was paid to benefit his children.
Nevertheless, in his Affidavit, Burnett states tHaflny money that has come from [the propertids]s
gone to support the children . . . .” (D.E. 39t2aD.E. 44 at 4-5.) The United States objectshis
Affidavit because Mr. Burnett’'s deposition answdig not allow it to explore these issues in detdihe
Court need not address this issue, as usage oégatedor his children’s benefit does not negateineen
status.
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lll.  Procedural Background

This action was filed by the United States on Oetd®8, 2009 against Defendant
Burnett. (D.E. 1.) The United States filed an Aaed Complaint on November 23,
2009. (D.E. 7.) On November 25, 2009, DefendantnBt filed an Answer and a
Counterclaim, alleging wrongful levy with respeatthe Austin Street Property, pursuant
to 26 U.S.C. § 7426. (D.E. 11 at 3%4.)

The United States filed this Motion for Summary gionegnt on August 16, 2010.
(D.E. 28.) The United States presents four issuesummary judgment: (1) whether
Burnett is liable to the United States for unpa@tidral income, employment, and
unemployment tax liabilities totaling over $621,628° (2) whether the Investment
Services Trust was holding the Austin Street Prtypend is currently holding the Holly
Road Property merely as a nominee on behalf of &tr(3) whether the June 2, 2009
IRS sale of the Austin Street Property held by streent Services Trust on behalf of
Burnett, was appropriate under the circumstanaesi(4) whether the United States may
foreclose its lien on the Holly Road Property hgydinvestment Services Trust on behalf
of Burnett. (D.E. 28 at 1-2.) Defendants fileRasponse on September 8, 2010. (D.E.
39.) The United States filed a Reply on Septenider2010. (D.E. 44.) Burnett filed a
Surreply on September 15, 2010. (D.E. 46.) ThéeddnStates filed a Sur-surreply on

September 16, 2010. (D.E. 49.)

8 Burnett had previously filed a separate lawsudiring that the IRS wrongfully levied on and salfe t
Austin Street Property. Lemmawaynee Burnett Testdary Trust et al v. U.S2:09-cv-305. On
December 9, 2009, this Court consolidated the tetias pursuant to Federal Rule of Civil Procedure
42(a). (D.E. 21))

° The Government initially stated that Burnett’s tiabilities totaled in excess of $687,000, butetat
amended the amount to be $621,623.87, reducingatheunt to “reflect an application of the sales
proceeds resulting from the IRS sale and seizurh@fAustin property . . . to the initial balanahse.”
(D.E.29 at1))
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IV.  Discussion

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56, summadgment is appropriate if
the “pleadings, the discovery and disclosure matemn file, and any affidavits show
that there is no genuine issue as to any matexcldnd that the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(d0he substantive law identifies

which facts are material. Sé@derson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986);

Ellison v. Software Spectrum, In@5 F.3d 187, 189 (5th Cir. 1996). A dispute dlmou

material fact is genuine only “if the evidence ugls that a reasonable jury could return a

verdict for the nonmoving party.” Anderso#/7 U.S. at 248; Judwin Props., Inc., v. U.S.

Fire Ins. Cq.973 F.2d 432, 435 (5th Cir. 1992).
On summary judgment, “[tlhe moving party has thedea of proving there is no
genuine issue of material fact and that it is Edtito a judgment as a matter of law.”

Rivera v. Houston Indep. Sch. DjsB49 F.3d 244, 246 (5th Cir. 2003); see dl&dotex

Corp. v. Catreft477 U.S. 317, 323 (1986). If the moving party tedais burden, “the

non-moving party must show that summary judgmenhappropriate by setting forth
specific facts showing the existence of a genussue concerning every essential
component of its case.” Riverd49 F.3d at 247. The nonmovant “may not relyetyer
on allegations or denials in its own pleading; eatlits response must . . . set out specific

facts showing a genuine issue for trial.” Fed.(R:. P. 56(e)(2);_see aldeirst Nat'l

Bank of Arizona v. Cities Serv. CA@91 U.S. 253, 270 (1968). The nonmovant’s burden

“is not satisfied with some metaphysical doubt @she material facts, by conclusory

allegations, by unsubstantiated assertions, orriby @ scintilla of evidence.”_Willis v.
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Roche Biomedical Labs., Inc61 F.3d 313, 315 (5th Cir. 1995); see aBo@wn V.

Houston 337 F.3d 539, 541 (5th Cir. 2003) (stating thiabgrobable inferences and
unsupported speculation are not sufficient to [dysummary judgment”).

Summary judgment is not appropriate unless, viewirggevidence in the light
most favorable to the non-moving party, no reastanjiny could return a verdict for that

party. Rubinstein v. Adm’rs of the Tulane Educn&u218 F.3d 392, 399 (5th Cir.

2000).

B. Federal Tax Assessment

The first issue on summary judgment is whether Btirrs liable to the United
States for unpaid federal income, employment, aremployment tax liabilities totaling
$621,623.87.

The Government, relying upon the Declaration of IR&enue Officer Kevin
Limerick, and Certificates of Assessments and Paym@Form 4340”) for each relevant
tax year, states that it has provided sufficieoprthat the notices and assessments at
issue were valid and timely. As of October 31, 20Defendant’s total taxes, interest,
and statutory additions due was $621,623.87. As@&tihas set forth nothing to dispute
this amount, the United States argues that it {&lesh to judgment against Burnett for
$621,623.87. (D.E. 28 at 16; D.E. 29 at 2.) Ispmnse, Burnett argues only that the
United States has not produced IRS Form 23C siggexh Assessment Officer, and that
he “never received any document(s) that assessedha@as against [him] for any year
that was signed by an IRS assessment officer.”"E.(B9 at 8-9; D.E. 39-2 at 2.) The
United States replies that Form 23C is not necgsghen the Government has submitted

Form 4340 as proof of assessments. (D.E. 44 at 1-2
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As the Supreme Court has explained, “[i]t is wsliablished in the tax law that an
assessment is entitled to a legal presumption wécmess - a presumption that can help

the Government prove its case against a taxpayasurt.” United States v. Fior D'ltalia

Inc., 536 U.S. 238, 242 (2002); Affiliated Foods, Inc.C.I.R, 154 F.3d 527, 530 (5th

Cir. 1998) (“The imposition of tax by the Commisstw is presumptively correct[;]
therefore, the petitioner must shoulder the bumfgoroving that the tax assessment was
improper.”). This presumption extends to penalaesl interest arising as a result of

unpaid taxes, which are considered ‘taxes’ forghgoses of tax assessment under the

Internal Revenue Code. 26 U.S.C. § 6665(a)(2); W.8ennedy 2008 WL 4200780, at
*2 (S.D. Tex. Sept. 9, 2008). “To rebut this pmagtion, the taxpayer bears the burden
of proving by a preponderance of the evidence thatdetermination is arbitrary or
erroneous.”_Yoon v. C.I.R135 F.3d 1007, 1012 (5th Cir. 1998).

“A Certificate of Assessment and Payment . . . pisgsumptive proof of a valid
assessment where the taxpayer has produced nmeeitie@ counter that presumption.”

U.S. v. McCallum 970 F.2d 66, 71 (5th Cir. 1992); seeS. v. Filson 347 Fed. App.

987, 990 (5th Cir. 2009) (citing McCallymPerez v. U.$.312 F.3d 191, 195 (5th Cir.

2002) (“We held over a decade ago that, under dueifal Rules of Evidence, IRS Form
4340 constitutes valid evidence of a taxpayer®sssd liabilities and the IRS’s notice
thereof. There is also substantial precedent R&tHorms 4340 and 4549 are appropriate
sources evidencing the IRS’s assessment and raftie& arrears.”). The Fifth Circuit in
McCallum specifically rejected the argument Burnett now asakere, finding that the
Government established its prima facie case by #tibgh Form 4340, and was not

required to submit Form 23C. McCallu®70 F.2d at 71; see Payne v. UZ10 WL

11/ 27



Case 2:09-cv-00286 Document 51 Filed in TXSD on 10/07/10 Page 12 of 27

2546083, at *3 (5th Cir. June 24, 2010) (“Form 484€ates a rebuttable presumption of

validity.”) (citing McCallum); U.S. v. Rupe308 Fed. App. 777, 778-79 (5th Cir. 2009)

(“Form 23C is a paper statement that contains ¢lgeired assessment information and,
before computerization, was used as the standaekssment record in satisfaction of
IRS’s statutory and regulatory obligations. . . e Agreed [in McCalluirthat Form 4340
can be ‘presumptive proof of a valid assessmentraeviiee taxpayer has produced no
evidence to counter that presumption.’) (citatiamsitted).

As the United States has submitted CertificateAssiessment and Payment (D.E.
29; D.E. 29-2, 29-3, 29-4), and Burnett has offarecevidence to rebut the presumption
of correctness, the Court concludes that there igamuine issue of material fact as to the
assessment of taxes. The Court therefore grantmauy judgment for the United States
and finds that Burnett is liable to the United 8&satfor unpaid federal income,
employment, and unemployment tax liabilities tatgli$621,623.87, plus statutory
additions accruing from October 31, 2009 until paid

C. Investment Services as Nominee

The second issue on summary judgment is whethdntlestment Services Trust
is currently holding the Holly Road Property ande\pously held the Austin Street
Property merely as a nominee on behalf of Burn&tie Government contends that the
“evidence points solely to the fact that Burnetttcols this trust property just as if it was
his own.” (D.E. 28 at 17.) Burnett responds thaminee status normally requires the
taxpayer to “own[] the property and then transférfp another in name only in order to
avoid IRS collection efforts.” Burnett argues tllais factor is not present here, as he

never owned the properties at issue. (D.E. 39)atBurnett also contends that the other
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factors relevant to the determination of nomine¢ustare not present. (D.E. 39 at 7, 10.)
Rather, Burnett argues that “[a]ll he did was tfan®wnership of the properties to a
Trustee through a Power of Attorney and used anubged the property for the intended
beneficiaries — Lennawayne [Burnett's] great-grdmidcen.” (D.E. 39 at 7.) The
Government disputes this characterization and utigesCourt to find nominee status.
(D.E. 44 at 2-5.)

Title 26 U.S.C. § 6321 provides:

If any person liable to pay any tax neglects ounse§ to pay the same after

demand, the amount (including any interest, adugi@mount, addition to

tax, or assessable penalty, together with any dbsts may accrue in

addition thereto) shall be a lien in favor of thaited States upon all

property and rights to property, whether real orspeal, belonging to

such person.
26 U.S.C. 8§ 6321. “[T]he lien imposed by sect®321 shall arise at the time the
assessment is made and shall continue until théityafor the amount so assessed (or a
judgment against the taxpayer arising out of suadhility) is satisfied. . . .” _1d8 6322.

In enacting this statute, “Congress meant to reagdry interest in property that a

taxpayer might have,” United States v. National IBah Commerce472 U.S. 713, 719

(1985) which includes “not only . . . property owinky the debtor at the time the lien
attaches, but also . . . after-acquired property tire tax liability is satisfied.”_In re Orr

180 F.3d 656, 660 (5th Cir. 1999) (citing Glassy@ank v. United State826 U.S. 265,

267-69 (1945)). “The Government may enforce thelien against any property of the
delinquent taxpayer or any property in which theptyer has any right, title, or interest.”

U.S. v. Park Towers, Inc8 F.3d 306, 310-11 (5th Cir. 1993). As discusbetbw,

Section 7403(c) authorizes a federal court to otldersale of property and distribute sale

proceeds in accordance with the interests of thigega 26 U.S.C. § 7403(c).
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As the Fifth Circuit has explained, “the conceptsnmminee,’ ‘transferee,” and
‘alter ego’ are independent bases for attachingtbperty of a third party in satisfaction
of a delinquent taxpayer’s liability. A nominee ¢ing involves the determination of the

true beneficial ownership of property.” Oxford @GapCorp. v. U.S.211 F.3d 280, 284

(5th Cir. 2000). “Specific property in which arthiperson has legal title may be levied
upon as a nominee of the taxpayer if the taxpayéadt has beneficial ownership of the
property.” 1d. In determining nominee status, the following ¢ast are generally
considered:

(a) No consideration or inadequate consideratiod pwthe nominee; (b)
Property placed in the name of the nominee in goation of a suit or
occurrence of liabilities while the transferor daoes to exercise control
over the property; (c) Close relationship betweesngferor and the
nominee; (d) Failure to record conveyance; (e) Rair of possession by
the transferor; and (f) Continued enjoyment bytthesferor of benefits of
the transferred property.

Oxford, 211 F.3d at 284 n.1 (citing Towe Antiqgue Ford Raation v. Internal Revenue

Service 791 F. Supp. 1450, 1454 (D. Mont. 1992)). Asimitial matter, the Court
rejects Burnett's alleged “foundational fact” thretminee status requires the taxpayer to
“‘own[] the property and then transfer[] it to anethn name only in order to avoid IRS
collection efforts.” (D.E. 39 at 4.) Although Bwatt contends that this “foundational
fact” exists in “every case surveyed,” Burnett hath<ites cases that lack this “fact.”

For example, he references United States v. Nel&mF.2d 1340 (11th Cir. 1984) (D.E.

39 at 3), wherein the Eleventh Circuit affirmed tHestrict court’s ruling that the
defendant’s mother held title to certain real propas the defendant's nominee, even
though the property was originally purchased in thether's name, and was never

directly held by defendant. 581 F. Supp. 756, 397iN.D. Ga. 1982). Moreover,
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Burnett's “foundational fact” appears nowhere inf@g. While nominee status may be
found when a taxpayer owns the property at issuetla@n transfers that property, it is
incorrect to conclude that nominee status exaslgin that situation.
The Court considers each Oxfdattor separately.
1. Consideration
The first factor looks at whether “[n]Jo consideoatior inadequate consideration

[was] paid by the nominee.” Oxfor@11 F.3d at 284 n.1. The Government contends tha

Investment Services paid no consideration for tbyHRoad or Austin Street properties.
(D.E. 28 at 6.) Burnett does not provide any ewgdeto the contrary. When asked in
deposition whether “Investment Services pa[id] Bsarnett . . . for the transfer of the
[Austin Street Property] to it?,” Burnett responddtn not sure. | don’t know how the
conveyance read.” (D.E. 28-14 at 12; D.E. 28-14@) Burnett also stated that Mrs.
Burnett decided to transfer the properties to Itmesit Services. (D.E. 28-14 at 14-15.)

The only evidence of any consideration being pad the properties is the
Investment Services Trust instrument itself, whpcbvides that consideration of twenty-
five dollars was given in exchange for the realparties listed in “Schedules (A, B, etc.)
attached hereto.” Both the Austin Street and HBIbad properties are listed in Schedule
A. (D.E. 28-7 at 4, 21.) Such minimal consideratieven if paid, is clearly inadequate
for the transfer of these real properties. Ths factor is satisfied.

2. Anticipation of Suit / Control over Property

The second consideration is whether the “[p]rop@stgs] placed in the name of

the nominee in anticipation of a suit or occurreddiabilities while the transferor

continues to exercise control over the propert9xford, 211 F.3d at 284 n.1.
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The evidence indicates that both the Austin StedtHolly Road properties were
conveyed to Investment Services in August 2005e RS filed its tax liens against the
properties in 2001 (D.E. 28-3; D.E. 28-5), and Rarmadmitted during his deposition that
had he received mail from the IRS for a “numberyeérs,” possibly as early as 2001.
(D.E. 28-14 at 52-53.) Thus, the transfers occumaéier Burnett became aware of
potential IRS legal action. It therefore appe&ia Burnett acted in anticipation of his
tax liabilities. _Seelowe 791 F. Supp. at 1457 (finding transfer in anadipn of tax
liabilities because taxpayer was aware that hierd=cwere being audited at the time of
the transfer).

Even after the transfer in August 2005, Burnetttiomred to exercise near-
complete control over both properties. With resgecthe Austin Street Property, the
evidence indicates that Burnett entered into aeergent for sale of the property with
James Hickel in 2007. Mr. Hickel testified that.Murnett told him that “he had control
of the home and he had thought about fixing it ng@ genting it or fixing it up and selling
it.” (D.E. 28-16 at 7¥ Burnett quoted Mr. Hickel a price for the propemffered to
“‘owner finance it,” and entered into a rental agneat with Mr. Hickel. (D.E. 28-16 at
7-13.) Rent checks were made out to Mr. Burneit,Imvestment Services. (D.E. 28-16
at 14; D.E. 28-1 at 3.) Mr. Hickel stated that Bett drafted the contract for deed with
respect to the Austin Street property, stating la paice of $80,000, and identifying
Investment Services as the seller. A documemrtdtitMinutes of Investment Services,”

signed by A. Michaels, authorized the rental anehéwal sale to Mr. Hickel. (D.E. 39-2

19 The Court finds that Mr. Burnett's out-of-coura&ments are competent summary judgment evidence,
as they are admissible as statements againstshfmresuant to Federal Rule of Evidence 804(b)(3).

16/ 27



Case 2:09-cv-00286 Document 51 Filed in TXSD on 10/07/10 Page 17 of 27

at 4-7.) The address for Investment Services, kewewvas listed as the Holly Road
Property, upon which Burnett resided. (D.E. 2&167; sed.E. 28-4 at 8.)

When Hickel eventually discovered that the contrBmt deed was between
himself and Investment Services Trust, not Burrtittkel asked Burnett about the Trust.
According to Hickel, Burnett stated that Investm8etvices “was a trust fund that was
set up on his grandmother’s behalf and that hethva®xecutor of her estate and it was
just a formality.” (D.E. 28-16 at 19.) Hickel alsliscovered the IRS tax liens when he
decided to contact a title company. (D.E. 28-1BGj When Hickel asked to contact the
Trust creator, Mr. Michaels, Burnett stated thadre could do so. (D.E. 28-16 at 26.)
Burnett explained to Hickel that rent checks shcaddmade out to him rather than the
Trust because the money collected was his “managefee.” (D.E. 28-16 at 35.)
Hickel stated that he never dealt with anyone othan Mr. Burnett with respect to the
Austin Street Property. (D.E. 28-16 at 36.) Astedo above, Officer Limerick
investigated but never discovered a social secattyber for Mr. Michaels. (D.E. 28-1
at 3.) When questioned about Mr. Michaels, Burstted that he could not recall his
first name, that he had never met Mr. Michaels iarspn, and that he only
“infrequent[ly]” talked with him on the phone. (B.28-14 at 43.)

Mr. Burnett’'s control over the Holly Road Propeisyeven more apparent. Mr.
Burnett lives on the Holly Road Property and does appear to make any rental
payments to Investment Services Trust. Officer dhick states in his Declaration,
“[b]Jecause Burnett was using the Holly Street propéne should have been paying rent
to the trust and in turn the trust would be reqiite file an income tax return to also

include the rent from Hickel [on the Austin Stré&gbperty]. Yet, | found no indication
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that Investment Services was filing a federal inedax return or where any proceeds of
rent being paid [to] the Investment Services.” H[28-1 at 3.) Mr. Burnett stated during
his deposition testimony that he lived on the prgpand leased a portion thereof. (D.E.
28-14 at 20-21.)

The lease agreement between Nueces Stone Quariyasiment Services for a
portion of the Holly Road Property provides thaite¢ payments shall be made at “5631
Holly Road, Corpus Christi, Texas 78412,” and “thd made to the name of C.O.
Burnett (The manager of INVESTMENT SERVICES).” ©228-10 at 1; D.E. 28-11 at
1.) Consistent with this agreement, monthly rdrgoks from Nueces Stone Quarry for
rent on the Holly Road Property were made out tiy¢o Burnett. (D.E. 28-8.)

Mr. Burnett testified that he negotiated the leageeements with Nueces Stone
Quarry on behalf of Investment Services. (D.E.128at 79.) In his deposition, Swint
Friday stated that when he asked Burnett aboustment Services and ownership of the
Holly Road Property, Burnett told him “I don’t owthe property. It's . .. my family
owns the property. I'm one of the owners, and I'm here collecting it for them and |
pass their share on to them.” (D.E. 28-15 at 19.)

When deposed, Mr. Burnett pled the Fifth Amendmentesponse to many
guestions regarding his use and control of the \H&8bad Property, and proceeds
received therefrom. For example, Mr. Burnett pieel Fifth Amendment in response to
guestions regarding whether he pays rent on the/ IRaad Property (D.E. 28-14 at 21,
29), makes mortgage payments (D.E. 28-14 at 29)tenas the residence (D.E. 28-14 at
30), and how he handles rent checks received fronFkiday and Mr. Ross. (D.E. 28-

14 at 31). It is well established that, “while ergon may refuse to testify during civil
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proceedings on the grounds that his testimony migiiiminate him, his refusal to testify

may be used against him in a civil suit.” CurtidWw & S Petroleum, In¢.174 F.3d 661,

673-74 (5th Cir. 1999); Farace v. Indep. Fire @s., 699 F.2d 204, 210 (5th Cir. 1983).

Thus, “adverse inferences” are allowed againsttigaito civil actions when they refuse
to testify in response to probative evidence offeagainst them . . . .”_ Baxter v.
Palmigiang 425 U.S. 308, 318 (1976). In this case, thercladverse inference” from
Burnett's silence in response to questions reggrdis use and control over the Holly
Road property is that the answers would furthepsuphe finding of “nominee” status.

The Court concludes that the evidence presentetblestes that both the Holly
Road and Austin Street properties were “placed ha hame of the nominee in
anticipation of a suit or occurrence of liabilitieghile the transferor continue[d] to
exercise control over the property.” Oxfp11 F.3d at 284 n.1.

3. Relationship between Transferor and Nominee

The third consideration is the existence of a Ysfl relationship between
transferor and the nominee.”  Oxforall F.3d at 284 n.1. Burnett is the Managing
Director of the Investment Services Trust. Asedoabove, the Managing Director has
broad powers, namely:

the power . . . to construct, buy, sell, leaseent any type of real estate,

improved or unimproved; advertise different artsct business projects;

borrow money for the project, pledging Trust Orgation property for

the payment thereof, hypothecate assets, properbgth; own stock in or

entire charters of corporations, or other propgsti€eompanies or

associations as he/she may deem advantageous; mgy sbll, or

hypothecate any or all assets of the Pure Trusamzgtion; open and

maintain one or more checking, savings, or otheftthccounts in the

name of this Trust in any financial institutions he/she may deem
advantageous; and in general conduct and opemateutt business.
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(D.E. 28-7 at 15.) Thus, Burnett plays a sigaifit role as Managing Director of

Investment Services, similar to that played byuste. _See, e,gTrusts: Powers of

Trustee, Tex. Prop. Code 88 113.008 (investmemusinesses); 113.009 (real property
management); 113.010 (sale of property). Moreowien asked about his relationship
with Investment Services, Burnett often pled th&hFiAmendment. For example,
Burnett pled the Fifth Amendment when asked about he interacts with the trustee, or
how money is received from the Trust, whether he benefiting from the trust, and who
signed checks received from Investment Service€.(P8-14 at 25; 83-85.) As noted
above, “adverse inferences” are allowed againgtigsato civil actions when they refuse
to testify in response to probative evidence offeagainst them . . ..” Baxtet25 U.S.
at 318. The adverse inference to be drawn is khat Burnett has a very close
relationship with Investment Services Trust.

In light of these considerations, the Court firtdat there is no genuine issue of
material fact as to the nature of Burnett's relaginp with Investment Services Trust.

4. Failure to record conveyance

The fourth factor asks whether the conveyance ef gloperty at issue was
recorded. Oxford211 F.3d at 284 n.1. Here, the Government cawxdbat the
conveyances of the Holly Road and Austin Streep@ries were recorded. (D.E. 28 at
19.) Although this factor does not favor a findiahnominee status, no one factor is

determinative._See, e, dJ.S. v. Evseroff2003 WL 22872522, at *9 (E.D.N.Y. Sep. 30,

2003) (“In determining whether a third-party holdoperty as a nominee . . ., courts

have considered, inter alia, the following non-esale factors. . . .”); Turk v. I.R.5127
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F. Supp. 2d 1165, 1167 (D. Mont. 2000) (“No faatan dispose of the [nominee] issue
by itself, and no factor is necessarily requiredrder to find nominee status.”).
5. Enjoyment of Property

The final consideration is whether the transferontmued to “enjoy[] . . . the
benefits of the transferred property.” Oxfofd1 F.3d at 284 n.1. This factor has been
addressed to a considerable degree in the Coustassion of the second Oxfolactor.

With respect to the Holly Road Property, Burnete$ on the property, does not
pay rent or otherwise compensate Investment Sexrv¥arehis use and enjoyment of the
property, and continues to collect rent from Swknday of Nueces Stone Quarry and
Billy Ross. (SeeupraPart IV.C.2.)

With respect to the Austin Street Property, Burdetlt with Hickel to negotiate
the rental and eventual sale of this property. nAted above, Hickel testified that he
worked only with Burnett, and no one else from limeestment Services Trust. Burnett
received rent checks from Hickel, and at all tirdasing the negotiations with Hickel for
the sale of the Austin Street Property, Burnete@as if he owned the property. (See
supraPart IV.C.2.)

There is no issue of material fact as to Burnettstinued enjoyment of the
benefits of both properties after their transfelnwestment Services.

In sum, four of the five non-exhaustive factorsachg support the conclusion that
Investment Services holds the Holly Road Propeaity previously held the Austin Street
Property, as a nominee for the benefit of Burnés.such, the United States is entitled to

enforce its federal tax liens against both properti
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D. Burnett's Claim for Wrongful Levy

The third issue on summary judgment is whetherl®@& wrongfully seized and
sold the Austin Street Property on June 2, 200Bwasgett alleges in his counterclaim
brought pursuant to 26 U.S.C. § 7426. (D.E. 12-41)

Title 26 U.S.C. § 7426 provides:

If a levy has been made on property or propertyldessn sold pursuant to

a levy, any person (other than the person agaihetis assessed the tax

out of which such levy arose) who claims an interesor lien on such

property and that such property was wrongfully éeivupon may bring a

civil action against the United States in a distgourt of the United

States. Such action may be brought without regardvihether such

property has been surrendered to or sold by theeey.
26 U.S.C. § 7426. “The elements of a wrongful laegion under section 7426 are well

settled.” _Oxford Capital Corp211 F.3d at 283. “[T]o establish a wrongful leslgim a

plaintiff must show (1) that the IRS filed a levyitivrespect to a taxpayer’s liability
against property held by the non-taxpayer plainf#j the plaintiff had an interest in that
property superior to that of the IRS and (3) they lvas wrongful. To prove that a levy is
wrongful, (1) a plaintiff must first show some irgst in the property to establish
standing, (2) the burden then shifts to the IRrtave a nexus between the property and
the taxpayer, and (3) the burden then shifts bacthe¢ plaintiff to prove the levy was
wrongful, e.g., that the property in fact did na@ldng to the taxpayer.”__Idinternal
citations omitted).

The United States contends that Burnett, in higsaciy as Trustee of the
Lemmawaynne Burnett Testamentary Trust and/or Neednd of his minor children,
lacks standing to bring a wrongful levy claim. thar, the IRS properly investigated the

Austin Street Property, and found that Burnett eised active and substantial control
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over the property. As such, Burnett has not puhfgufficient evidence to withstand
summary judgment on this claim. (D.E. 28 at 20 als®.E. 44 at 6-7.)

Burnett responds that the Government’'s nomineeryhisdflawed because it has
been applied only when the taxpayer first ownspioperty at issue, then transfers it to
another person to avoid IRS collection efforts. tAis element does not exist here, the
Government’s levy of the Austin Street property amominee theory cannot succeed.
(D.E. 39 at 4-7.) Burnett contends that the Gowemt cannot meet its burden to
establish a “substantial nexus” between the AuStreet Property and himself. (D.E. 39
at 10.) He also contends that he has standinging this wrongful levy action because
he represents the trust beneficiary minor childré®.E. 39 at 11.) Finally, Burnett
argues that he could not have transferred the prepet issue to himself as attorney-in-
fact, as Texas law prohibits a fiduciary from dosay (D.E. 39 at 11-12.)

The first consideration in a wrongful levy actios whether a party claiming
wrongful levy has standing. Oxfqréd11 F.3d at 283 (“To prove that a levy is wrongfu
a plaintiff must first show some interest in theperty to establish standing.”) Burnett
claims that he has standing in his capacity ast@eusf the Lemmawaynne Burnett
Testamentary Trust and/or Next Friend of his mictatdren. (D.E. 39 at 11.) Burnett’s
own complaint and deposition testimony clearly leisthes, however, that the
Lemmawaynne Burnett Testamentary Trust never lidgddtd the Austin Street Property.
Rather, on August 3, 2005, Burnett, as attornefaat-for Lemmawaynne Burnett,
transferred the Austin Street Property out of NBgtnett's name and into the Investment

Services Trust. (2:09-cv-305, D.E. 1 at 3; see a&1 at 2.) Burnett admitted that the

property was transferred to the Investment Servigest “at Mrs. Burnett's request.”
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(D.E. 28-14 at 12.) Burnett also stated that ptmthe IRS sale of the Austin Street
Property, the Investment Services Trust owned ghaperty. (D.E. 28-14 at 18-19.) As
the Austin Street Property was no longer part achirewaynne Burnett's probate estate
when she died on August 10, 2005, it could not haagsed to her Testamentary Trust.
SeeTexas Probate Code § 3(l) (“Estate’ denotes #ed and personal property of a
decedent, both as such property originally existed as from time to time changed in
form by sale, reinvestment, or otherwise, and agmeunted by any accretions and
additions thereto . . . and substitutions thereforgd as diminished by any decreases
therein and distributions therefrom.”); Restatemg@rtird) of Property (Wills & Don.
Transfers) 8§ 1.1(a) (“The probate estate consisfaaperty owned by the decedent at
death and property acquired by the decedent’'secatabr after the decedent’s death.”).
In fact, the Inventory and Appraisement and List @&aims filed by Burnett in
Lemmawayne Burnett's probate action lists neithiexr Holly Road Property nor the
Austin Street Property as part of the estate. (R&6 at 6-7.) Mr. Burnett swore that
this listing was “a true and complete statemerthefproperty and claims of the estate of
Lemmawayne Burnett that have come to [his] knowtetdD.E. 28-6 at 8.)

Because the Austin Street Property was transfawetthe Investment Services
Trust prior to Mrs. Burnett's death, it was nottpair her estate, and Burnett, as Trustee
of the Lemmawaynne Burnett Testamentary Trust anbext Friend of his minor
children, has no standing to assert a wrongful &sym.

In any event, even if Burnett had standing eitbesue in his individual capacity
or as Trustee, Burnett could not establish thatlehg was “wrongful.” As discussed

above, the evidence establishes a “nexus” betwhenAustin Street Property and
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Burnett, namely that it was held by Investment #ewas a nominee for Burnett. Levy
of the property due to Burnett's tax liabilities swherefore propér.

As Burnett lacks standing to assert a wrongfulylelaim with respect to the
Austin Street Property pursuant to 26 U.S.C. § 7426claim must be dismisséd.

E. Sale and Execution of Liens against Properties

The United States seeks an order pursuant to 26CU857403 to “enforce its tax
[liens] by foreclosing upon and selling the Hollpd& property.” (D.E. 1 at 6.) Because
the United States holds a valid tax lien on thelyHBload Property as discussed above,
“it should be entitled to seek an order allowingtat enforce such liens against the
property.” (D.E. 28 at 24.)

Title 26 U.S.C. 8§ 7403(a) provides:

In any case where there has been a refusal oratéglpay any tax, or to

discharge any liability in respect thereof, whetbernot levy has been

made, the Attorney General or his delegate, atdhaest of the Secretary,

may direct a civil action to be filed in a distrmburt of the United States

to enforce the lien of the United States under tiles with respect to such

tax or liability or to subject any property, of wheaer nature, of the

delinquent, or in which he has any right, titlejrterest, to the payment of

such tax or liability. For purposes of the precgdisentence, any

acceleration of payment under section 6166(g) $leatleated as a neglect
to pay tax.

M Burnett argues that “the only evidence that theegoment can use to support its claim of a nexus
between the property levied upon and the taxpayesulbstantial evidence are those statements ceudtain
in” IRS Agent Limerick’s June 28, 2007 report. 39 at 13.) This argument is presumably relabed
Burnett's argument in his Motion to Strike Summdndgment Evidence. (D.E. 38.) As the Court has
explained,_Oxforddoes not prevent the government from gatheringpedenting evidence to support its
levy to defend itself against a wrongful levy clairfBeeD.E. 40 at 2.)

12 Burnett also states in his Response, “[a] remgiuiaim is that the IRS failed to accept the higHnd.”
(D.E. 39 at 12.) Burnett does not include thairal in his counterclaim. (D.E. 11.) On Septem®er
2010, Burnett attempted to amend his complaint rftake a more specific allegation that the auction
conducted by the IRS was wrongful in that the IR@ra conducting the [auction] failed to accept the
highest bid.” (D.E. 36.) The Court denied Burtgethotion to amend his complaint. (D.E. 40 at 1-2.
This claim will not be considered.
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26 U.S.C. § 7403(a). This provision applies evethe property can be considered a

homestead pursuant to Texas law. U.S. v. McMaRa08 WL 5114651, at *6 (S.D.

Tex. Dec. 8, 2008) (citing U.S. v. Rodged§1 U.S. 677, 690-94 (1983)).

Title 26 U.S.C. 8§ 7403(c) provides:
The court shall, after the parties have been dolyfied of the action,
proceed to adjudicate all matters involved themamd finally determine
the merits of all claims to and liens upon the prog and, in all cases
where a claim or interest of the United Statesdimeis established, may
decree a sale of such property, by the propereffof the court, and a
distribution of the proceeds of such sale accordinthe findings of the
court in respect to the interests of the partiesafrthe United States. . . .
26 U.S.C. § 7403(c). As discussed above, the Ur8tates holds a valid federal tax lien
on the Holly Road Property, and recorded this irethe real property records of Nueces
County on February 8, 2001. Burnett has failegimvide any convincing arguments
opposing foreclosure. Consistent with 26 U.S.C483, the United States is entitled to
foreclose its federal tax lien against the Hollya@dProperty, and apply the proceeds
from the sale to Burnett’s tax debt. S¥eU.S.C. § 7403(c).
V. Conclusion
For the reasons stated above, United States ofriéa'® Motion for Summary
Judgment is GRANTED. (D.E. 28.) The Court ORDE&Sollows:
(1) Judgment is entered in favor of the United Stated against Charles O.
Burnett Il in the amount $621,623.87 plus statytadditions accruing from
October 31, 2009 until paid, for Burnett’'s 1993-198come tax liabilities,
1995-1997 federal employment tax liabilities, an®93-1997 federal

unemployment tax liabilities.
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(2) The United States, in aid of its collection of Bett's tax liabilities, may
foreclose its tax lien against Burnett's real pmypeursuant to 26 U.S.C. §
7403, located in Nueces County, Texas, such prppeting the following
legal description: “All off [sic] Tract A and all foTract B excepting a
rectangular tract long the east line of Tract Bnfiog 66 feet along Holly
Road and extending back there from the entire keraft Tract B, Lokey
Subdivision Shown on map or plat in Volume 7, pa§eof the Map Records
of Nueces County, Texas.”

(3) Defendant-Counter-Plaintiff Charles O. Burnett dilivrongful levy claim
pursuant to 26 U.S.C. § 7426 is hereby DISMISSED.

(4) Within one week of the date of this Order, the EditStates shall file a
verified supplemental schedule of the statutoryitamits accruing to Burnett's
tax liability since October 31, 2009, and shallpmse a form of Order upon
which Final Judgment may be entered detailing tladtions of the
foreclosure sale and the division of proceeds thare

SIGNED and ORDERED this 7th day of October, 2010.

Qmﬁ/\a)&m ode

Janis Graham JaCk
Unlted States District Judge
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