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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

UNITED STATES OF AMERICA, 8
Plaintiff-Respondent, §
8
V. 8§ Cr. No. C-08-372
8§ C.A. No. C-10-57
TOMMY DAVID SHEFFIELD, §

Defendant-Movant. 8

MEMORANDUM OPINION AND ORDER
DENYING MOTION TO VACATE, SET ASIDE OR
CORRECT SENTENCE UNDER 28 U.S.C. § 2255 AND
ORDER DENYING CERTIFICATE OF APPEALABILITY

Pending before the Court is a motion ur2iel).S.C. § 2255 filed by the Defendant Tommy
David Sheffield (“Sheffield”) with supporting memorandum, both of which were received by the
Clerk on February 16, 2010. (D.E. 64, 653)iso before the Court is the government’s motion for
summary judgment pursuant to the plea agreementewaivthis case, as well as an alternative
response and motion to dismiss. (D.E. 72, &heffield has filed a reply (D.E. 74), which the
Court has also considered.

For the reasons set forth herein, the Coarictudes that Sheffield’s motion is subject to
dismissal because he validly waived his right to file the claims therein. The sole challenge to the
validity of his plea agreement is denied on itsitagand the remainder of his claims are barred by
his waiver. The Court thus GRANTS the Uditstates’ motion for summary judgment (D.E. 73)
and DENIES Sheffield’s § 2255 moti (D.E. 64.) The Court also DEES Sheffield a Certificate

of Appealability.

! Docket entry references are to the criminal case.
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I. JURISDICTION
The Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331.
[I. BACKGROUND
Sheffield was charged with a co-defendard three-count indictment with: (1) conspiracy
to possess with intent to distribute more than 1@@@rams of marijuana, in violation of 21 U.S.C.
88 841(a)(1), 841(b)(1)(A) and 846. (Count One); (2) possession with intent to distribute
approximately six hundred and three (603) kikogs of marijuana, in violation of 21 U.S.C.
88 841(a)(1), 841(b)(1)(B) and 18.S.C. § 2 (Count Two); an(B) possession with intent to
distribute approximately four hundred and forty-se77) kilograms of marijuana, in violation
of 21 U.S.C. 88 841(a)(1), 841(b)(1)(B) and 18 U.S.C. § 2 (Count Three). (D.E. 18.)
He pleaded guilty on September 29, 2008 to Count Three pursuant to a written plea

agreement with the United States. (D.E. 38; seemaisote entry dated September 29, 2008.) In

exchange for his guilty plea and his waiver of appellate and § 2255 rights (discussed below), the
government agreed to recommend that Sheffieteive the maximum credit for acceptance of
responsibility and to recommend a sentence alotiest end of the applicable guideline range.
(D.E. 38 at ] 1-2.) The plea agreement contaanexduntary waiver of Shifeld’s right to appeal

and to file a § 2255 motion:

Defendant waives his/her rightappeal both the conviction and the
sentence imposed. Defendant isesvthat 18 U.S.C. § 3742 affords

a defendant the right to appéa sentence imposed. The defendant
waives the right to appeal the sentence imposed or the manner in
which it was determined. The defendant may appeal @)ha
sentence imposed above the statutory maximum; or (b) an upward
departure from the Sentencing Guidelines which had not been
requested by the United States, as set forth in 18 U.S.C. § 3742(b).
Additionally, the defendant is ase that 28 U.S.C. § 2255, affords
the right to contest or “collaterally attack” a conviction or sentence
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after the conviction or sentence has become final. The defendant

waives the right to contest his/her conviction or sentence by means

of any post-conviction proceeding.
(D.E. 38 at 1 7 (emphasis in original).) Tdgreement was signed by Sheffield and his counsel.
(D.E. 38 at5.)

At Sheffield’s rearraignment, the Court explad the waiver provision to him and to the
other defendants pleading guilty that day. The Cioiguuired as to whether Sheffield was aware
that his plea agreement contained the waiver pavisind Sheffield said lveas. (S. Tr. at 17-18.)
With regard to the waiver of § 2255 rights, the following exchange took place:

THE COURT: Okay. It waives the@ght to appeal your conviction as
well as your sentence. That is what we call a direct appeal. It also
waives your right to collaterally attack through Section 2255 your
conviction or sentence. That's another way that you can try to get
your sentence or conviction set asidyou have waived both rights
under this agreement. Were each of you aware that the waiver was
in the agreement before you signed it?

(All defendants answer yes.)

THE COURT: Did each of you disss this waiver with your lawyer
before you signed the agreement?

(All defendants answer yes.)
THE COURT: Okay. Do eactf you feel like based upon your
discussions with your lawyer that you understand the effects of the
waiver on your case and your right to appeal?

(All defendants answer yes.)

THE COURT: Do you have any ggt@ns you want to ask me about
the waiver and its effect on your case?

(All defendants answer no.)

(R. Tr. at 18.)



Sheffield also told the Couthat he had readnd discussed his plea agreement with his
lawyer before signing it, that he understood the terms of the agreement, and that he had signed it
voluntarily. (R. Tr. at 12-13.) Hurther testified that no one thaffered him anything to get him
to plead guilty other than what wan the plea agreement. (R. Tr. at 13.) It is clear from the
foregoing that Sheffield’s waiver was knowing and voluntary. B=e R. Crim. P. 11(b)(1)(N)
(obligating court to ensure defendant understamyswaiver of § 2255 rights and appellate rights
prior to accepting his plea).

The amended Presentence Investigation R€PolE. 55) concluded that Sheffield should
be held accountable for a total of 1,050 kilogram®afijuana, establishing a base offense level of
32. (PSR at 1 14.) After arte-level adjustment for acceptaméeesponsibility, his total offense
level was determined to be 29. (PSR at § 22)iped with his criminal history category of I, his
advisory guideline range was 87 to 108 months. (PSR at { 47.)

Sheffield’s counselfiled a Sentencing Meaaodum (D.E. 54). Among other objections and
sentencing requests, counsel specifically object&hédfield being accountable for more than the
amount he pleaded guilty to Countréh. (D.E. 54 at 1-2.) Counsd$o argued that Sheffield was
entitled to safety valve relief. (D.E. 54 at 2.)

At sentencing, the Court overruled Sheffieldbgection to the drug amounts, but ultimately
awarded him safety-valve relief, resulting inaadvisory guideline range of 70 to 87 months. The
Court sentenced Sheffield to 70 months in thetady of the Bureau of Prisons, to be followed by
a five-year term of supervised release. Thar€also imposed a $100 special assessment. (D.E.
59; see als&ebruary 13, 2009 Minute Entry.) Finatlgment was entered on February 23, 2009.

(D.E. 59.) Sheffield did not appeal and had filetl any other post-conviction motions until the



instant motion.

His § 2255 motion was received by the Clerk on February 16, 2010. It is timely.

[ll. MOVANT’'S ALLEGATIONS

In his motion, Sheffield lists argyle ground for relief. Specifically, he claims that the Court
imposed an improper sentence because the Cddrhine responsible for more marijuana than he
pleaded guilty to. He argues that he pleadellygonly to Count Three of the indictment, which
was for possession with intent to distribute 447 kéwgs of marijuana. He contends that he should
not be held responsible for more than that ambaoause he never pleaded guilty to any additional

amounts, and did not plead guilty to conspird®.E. 64 at 4.) In his supporting memorandum,

Sheffield relies on the Supreme Cosidecision in United States v. Booke43 U.S. 220 (2005)
and argues that his counsel failed to “adhere” to the principles in that case when negotiating
Sheffield’'s plea agreement (D.E. 65 at 3) andt@atCourt’s use of the additional drug amounts at

sentencing constituted Bookerror. (Id.at 5.) In his reply, he claims that his counsel failed to

advise him he could be held responsiblgegitencing for the entire amount or drugs. (3&e 74.)

Sheffield requests that he be resentenceldtiaat, at resentencing, he be held accountable
only for the 447 kilograms he pleaded guilty to. relguests a revised sentence of 46 months. (D.E.
64 at 13; D.E. 65 at 5.)

IV. ANALYSIS

A. 28 U.S.C. § 2255

There are four cognizable grounds upon which a federal prisoner may move to vacate, set
aside or correct his sentence: (1) constitutiaeailies, (2) challenges to the district court’s

jurisdiction to impose the sentend8) challenges to the length of a sentence in excess of the



statutory maximum, and (4) claims that the sentence is otherwise subject to collateral attack. 28

U.S.C. § 2255; United States v. PlaceBteF.3d 555, 558 (5th Cir. 1996Relief under 28 U.S.C.

8 2255 is reserved for transgressions of constitutiagiats and for a narrow range of injuries that
could not have been raised on direct appeahamudd, if condoned, resultin a complete miscarriage

of justice.” United States v. Vaugh®b5 F.2d 367, 368 (5th Cir. 1992). “[A] collateral challenge

may not do service for an appeal.”_United States v. Frély U.S. 152, 165 (1982).

B. Claim of Ineffective Assistance of Counsel as to Plea

As noted, Sheffield appears to argue in hyr¢éhat counsel was ineffective for failing to
properly advise him of the consequences ofilygpiea to Count Three, and for failing to advise
him that he could be held responsible for the entire amount. His claim that counsel may have so
advised him finds some supportive record. Specifically, defenseunsel stated in his objections
to the PSR that Sheffield had pleaded guilty dalthe amount he was transporting “and was of the
understanding that he would be held accountablefonthat amount of marijuana.” (D.E. 54 at
1.) Atsentencing, however, the@t inquired about this and askeounsel whether there was any
type of agreement with the United States thaff&e would be held responsible only for his load.
Counsel explicitly said there was no sucheagnent with the government and no overreaching by
the government. Instead, counsel explained that it was “our hope that’'s the way it could be
interpreted, but we explained the law and said it could be the entire amount.” (S. Tr. at 9.)

Even assuming that counsel’s advice was dafichowever, Sheffield’s claim fails because
he cannot establish prejudice. Specifically, in order to show prejudice arising from an attorney’s
ineffective assistance during the plea negotiatiotisagplea itself, Sheffield must show that, absent

his counsel’s deficiencies, he would have proceeded to trial. Sddraled States v. Glinse209




F.3d 386, 392 (5th Cir. 2000) (in orde show prejudice as a resottineffective assistance during
the guilty plea process, a defendant “must sh@awttiere is a reasonable probability that, but for
counsel’s errors, he would not have pleaded gailtywould have insisted on going to trial”) (citing

Hill v. Lockhart, 474 U.S. 52, 59 (1985)). This is a showing that cannot be met here. The

rearraignment transcript clearly establishes$atffield’s decision to plead guilty was his own and
that it was entirely voluntary.

Moreover, Sheffield’s belated claim thatweuld have proceeded to trial had he known he
faced the possibility of Z0-month sentence is belied by both the record and logic. First, he was
expressly told at his rearraignment that ps@ishment range was a mandatory minimum of five
years up to forty years in custody. (R. Tr. at 14.) He testified that he understopd. (Id.

Additionally, had he gone to trial, it is highlikely that the jury would have found him
guilty, based on the evidence in this case andgparant willingness of his co-defendant to testify
against him. Had he been convicted after & tnia applicable sentencing guideline range would
have been higher. This is true because thecispf his sentence that he challenges would not have
been changed. That is, the Court would stilléhmcluded the entire amount of marijuana seized
from both defendants, and Shef@l probably would not have reged a three-level reduction for
acceptance of responsibility. At the very lettstn, his resulting offense level would have been
three levels higher, and would likely have resulted in a higher sentence. Thus, had he gone to trial
his sentence likely would have been higher. @flaf these reasons, it simply does not make sense
that he would have made the choice to go td, inatead of choosing — quite logically — to plead
guilty.

In short, Sheffield cannot protiee prejudice prong of the Stricklamdjuiry. Any claim of



ineffective assistance in the plea process fails.

Because the Court concludes that Sheffiektile challenge to the validity of his plea
agreement fails, the Court finds that his pleseament and his waiver of 8 2255 rights contained
therein are valid and enforceable. Accordingly Gloart turns to the effect of his waiver of § 2255
rights on his remaining claim.

C. Waiver of § 2255 Rights
Sheffield’s claims are not properly before theu@ because he waived the right to bring the

claims he raises in his 8§ 2255 motion. United States v. Wilk@d-.3d 651 (5th Cir. 1994)

(enforcing defendant’s voluntary and knowing vaief § 2255 rights); United States v. McGivney

406 F.3d 744 (5th Cir. 2005) (enfimg waiver of appeal rights)t is clear from the rearraignment
transcript that Sheffield understood that heswaiving his right both to appeal (except under
certain circumstances) and to file any § 2255 motions, all that is required for a knowing waiver. See
Wilkes, 20 F.3d at 653 (waiver is knowing if defentdanderstood he had a right, and understood

he was giving it up); sesupraat pages 2-4. Sheffield’s swatatements in open court are entitled

to a strong presumption of truthfidss._United States v. Lampazigp®l F.3d 519, 524 (5th Cir.

2001) (citing_Blackledge v. Allisgr431 U.S. 63, 74 (1977)); Wilke20 F.3d at 653 (citing

Blackledgefor same proposition). Indeed, the Fifth Circuit affords “great weight to the defendant’s

statements at the plea colloquy.” United States v. CotB@hF.3d 279, 283-84 (5th Cir. 2002).

Those statements support a finding thatffsd’s waiver was knowing and voluntary.
Moreover, Sheffield’s remaining claims fall witithe scope of his waiver. Notably, he does
not challenge the validity of his waiver of § 2255 rgghiinstead, his primary claim is that the Court

erred at sentencing. To the extent it can betooed as an ineffective assistance of counsel at



sentencing claim, itis nonetheless barred by his waiverUSiged States v. White807 F.3d 336,

343-44 (5th Cir. 2002) (an ineffective assistane@nelsurvives a waiver of § 2255 rights “only

when the claimed assistance directly affected the validity of that waiver or the plea itself”).
Sheffield’s claim is also barred from considera here because it is essentially one that the

Court erred in its application of the sentencing giunés. To the extent that he is questioning the

Court’s application of the guidelines, his o are not cognizable here. United States v.

Williamson 183 F.3d 458, 462 (5th Cir. 1999) (claims that the sentencing guidelines were
misapplied are not cognizable in § 2255 motion).

Finally, his claim, whether couched as a digtallenge to his sentence or as an ineffective
assistance of counsel claim, fails on its menNstably, it was discussed dng the course of his
plea agreement that the United States intenddadltbhim responsible for the full amount of the
marijuana being transported by him and his co-defend®. Tr. at 6.) Moreover, he admitted the
facts of the offense at his rearraignment ested by the United States. (R. Tr. at 24.) These
included the fact that he and his co-defendantedrat the checkpoint with just one car in between
them, that the marijuana was concealed in the same manner in both trucks, that the amount in his
vehicle was approximately 466 kilograms, that ¢tw-defendant’s vehicle had approximately 636
kilograms of marijuana, and that he and hisdetendant were working together in hauling
marijuana. (R. Tr. at 22-24.) The PSR furtheflected that both vehicles had DNS Marine
emblems on the doors, and that both defendants had blue shirts and caps with a “DNS Marine”
emblem on them. (PSR at 1 4-8.) Sheffield did not object to these facts.

Pursuant to U.S.S.G. § 1B1.3(a)(2), thevalde conduct properly attributed to a defendant

includes all acts and omissions that were patti@same course of conduct or common scheme or



plan as the offense of conviction. Additionajyrsuant to U.S.S.G. § 1B1.3(a)(1), a defendant is
properly held responsible for the acts and omissabothers in furtherance of a jointly undertaken
criminal activity. The conduct at issue and thidiaional load of marijuana clearly qualifies as
relevant conduct.

Notably, moreover, a sentencing court has ddiacretion in considering the reliability of

submitted information regarding the quantity of drugs involved in an offense. United States v.

Huskey 137 F.3d 283, 291 (5th Cit998). The defendant bears the burden of showing that the

information relied upon by the district courtmaterially untrue. United States v. Cog#t4 F.3d

230, 240 (5th Cir. 2001). Sheffield has not shoventthis Court relied on any improper information
in determining the quantities of drugs involved.

Additionally, Sheffield’s reliance on Bookermisplaced. Bookevas decided in 2005, and

it rendered the sentencing guidelinelviaory. Under the new, post-Bookadvisory guideline
scheme, a sentencing court may consider factsangitimitted at rearraignment nor found by a jury.
The facts here amply supported the Court’s findiveg Sheffield should be held responsible for
more than 1,000 kilograms of marijuana.

For all of these reasons, Sheffield cansbbw that the Court erred in holding him
accountable for the amounts in both vehicles. Ténesn if Sheffield’s claim were properly before
the Court, it would not entitle Sheffield to relief.

Similarly, to the extent Sheffield couches his claim as an ineffective assistance of counsel
claim at sentencing, it fails. He cannot showadittheficiency or prejudice, because counsel did
object on this ground and the Cooverruled the objection. Moreov&heffield has not identified

any other steps he believes counsel should have,takehow they would be successful. In short,
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he cannot establish that he would have received a different sentence absent his attorney’s alleged
errors at sentencing.

For all of these reasons, Sheffield’s § 2255 motion (D.E. 64) is DENIED.
D. Certificate of Appealability

An appeal may not be taken to the courgppeals from a final der in a habeas corpus
proceeding “unless a circuit jlige or judge issues a certificate of appealability.” 28 U.S.C.
§ 2253(c)(1)(A). Although Sheffield has not yiéed a notice of appeal, the § 2255 Rules instruct
that this Court “must issue or deny a certificatagbealability when it enters a final order adverse
to the applicant.” Rule 11, 8 2255 Rules. The Court thus turns to whether Sheffield is entitled to a
COA.

A COA “may issue...only if the applicant has madsubstantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2)The COA determination under § 2253(c) requires
an overview of the claims in the habeas petition and a general assessment of their merits.” Miller-El
v. Cockrell 537 U.S. 322, 336 (2003).

To warrant a grant of the certificate as tormgadenied on their merits, “[t]he petitioner must
demonstrate that reasonable jurists would finddibict court’s assessment of the constitutional

claims debatable or wng.” Slack v. McDanigl529 U.S. 473, 484 (2000). This standard requires

a 8 2255 movant to demonstrate that reasonati¢geould debate whether the motion should have
been resolved differently, or that the issuesspnted deserved encouragement to proceed further.

United States v. Jong®87 F.3d 325, 329 (5th Cir. 2002) (relying upon S|&@0 U.S. at 483-84).

As to claims that the district court rejsdolely on procedural grounds, the movant must

show both that “jurists of reason would find ibagable whether the petition states a valid claim of
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the denial of a constitutional righhd that jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.” SlasR9 U.S. at 484 (emphasis added).

Based on the above standards, the Court adeslthat Sheffield is not entitled to a COA.
That is, reasonable jurists could not debateCihert’s conclusion that his motion is barred by his
waiver, nor could they debate that the issues he raises deserve encouragement to prQieezt See
287 F.3d at 329.

V. CONCLUSION
For the foregoing reasons, Sheffield’s roatipursuant to 28 U.S.C.8 2255 (D.E. 64) is

DENIED. He is also denied a Certificate of Appealability.
It is so ORDERED this 10th day of August, 2010.

D. foia,

JOHN D. RAINEY !
SENIOR U.S. DISTRICT JUDG
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