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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

JOHN MICHAEL HOGAN, 8§
Plaintiff, g
VS. § CIVIL ACTION NO. C-10-360
CITY OF CORPUS CHRISTI, TEXASt al, g
Defendants. g
ORDER

On this day came on to be considered DefendantermRd@unningham’s and Chris
Potter's Motion for Summary Judgment and Immunitgnf Suit. (D.E. 42-4.) For the reasons
stated herein, Defendants’ Motion is GRANTED intgard DENIED in part.

l. Jurisdiction

The Court has federal subject matter jurisdictioerahis case pursuant to 28 U.S.C. §
1331 because Plaintiff brings suit under 42 U.S§C1983. The Court has supplemental
jurisdiction over Plaintiff's state law claims puent to 28 U.S.C. § 1367.

Il. Factual and Procedural Background

Plaintiff John Michael Hogan filed this action oroWember 12, 2010, and filed an
Amended Complaint on January 4, 2011. (D.E. 1;.00%) On April 12, 2010, Plaintiff
received a telephone call from his minor son, whas wesiding with Plaintiff's ex-wife in
Portland, Texas. (D.E. 19 at 2.) Plaintiff's smsked him to come and pick him up because his
mother was acting strangely._ ()ld.When he arrived at his ex-wife’s home, officefsthe
Portland Police Department informed Plaintiff thég ex-wife was going to be arrested. @d.
2-3.) After confirming that Plaintiff shared cudtoof his son with his ex-wife, the officers

released him into his care. (lak3.)
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On April 15, 2010, Plaintiff was startled by a lobdnging on his front door._ ()d.His
roommate opened the door, whereupon Defendants i@ivam and Potter, officers in the
Corpus Christi Police Department, asked for PlHiaind demanded entry into the residence to
enforce a divorce decree, (IdPlaintiff's roommate informed Defendants thatvaas not the
man they were looking for and indicated that thiecefs did not have permission to enter. )(Id.
Plaintiff then approached the front door and adVvides officers that he was the individual they
sought; told the officers that they did not havenmssion to enter and subsequently closed the
door. (Id) Plaintiff claims that both the Corpus ChristidaRortland Police Departments, as
well as a judge’s secretary, told him that he ditl mve to answer the door. (D.E. 41, Ex. 3 at

65; 67-69; 97.)

Plaintiff alleges that after he told Defendants fingham and Potter they could not
enter, the officers “busted through the door ardvthand tackled [Plaintiff] to the floor of his
residence.” (D.E. 19 at 3.) Plaintiff, a lung cansurvivor, claims that when the officers landed
on top of him, “he felt excruciating pain in higgo.” (Id) He avers that the officers kept their
weight on top of him while they handcuffed him.d.JI Defendants Potter and Cunningham
arrested Plaintiff for assault on a peace officet ransported him to jail._(ld.The charge was
never pursued. _(IJ. Plaintiff asserts that as a result of Defend&usningham’s and Potter’'s
actions he sustained serious injuries in includimgp broken ribs and development of
pneumonia. (Id.

Plaintiff brought suit under 42 U.S.C. § 1983, aing Defendants Cunningham, Potter,
and the City of Corpus Christi of (1) excessivectr(2) unlawful arrest, and (3) malicious
prosecution. (D.E. 19 at 5-9.) He also broughtntdaunder Texas state law for assault and

battery and malicious prosecution against Defersd@uinningham and Potter only and a failure
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to train and supervise claim against the City ofpgDie Christi. (Idat 6, 10-11.) Plaintiff seeks
damages for physical and emotional injury, punitieenages, and other relief. (ldt 11-12.)

Defendants Robert Cunningham and Chris Potter mdeedsummary judgment on
August 12, 2011. (D.E. 34.)Pursuant to an Unopposed Stipulation of Dismjs@lE. 37),
Plaintiff's claims against the City of Corpus Chirisere dismissed on September 7, 2011. (D.E.
40.) Plaintiff filed a Response to Defendants Gogham’s and Potter's Motion for Summary
Judgment on September 8, 2011. (D.E. 41.) Althougtimely, the Court will nonetheless
consider Plaintiff's response. (D.E. 41.) On Septeml5, 2011, Defendants filed a Reply to
Plaintiff's Response to Defendants’ Motion for SuargnJudgment. (D.E. 44.)
Ill.  Discussion

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(a), sunymadgment is appropriate if “the
movant shows that there is no genuine dispute asyanaterial fact and the movant is entitled
to judgment as a matter of law.” The substantaxe identifies which facts are material. See

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986); Ellison v. Software @pen, Inc,

85 F.3d 187, 189 (5th Cir. 1996). A dispute abaumaterial fact is genuine only “if the
evidence is such that a reasonable jury could meturverdict for the nonmoving party.”

Anderson 477 U.S. at 248; Judwin Props., Inc., v. U.Se fns. C0.973 F.2d 432, 435 (5th Cir.

1992).

The party moving for summary judgment bears th&ainburden of identifying those

portions of the pleadings, depositions, answerdnterrogatories, and admissions on file,

! Defendants original Motion for Summary Judgmemitaimed indentifying information regarding Plaififminor

son. (D.E. 34.) On September 15, 2011, the Coulered that Docket Entry 34 be placed under saal, now
deems Defendants’ Motion for Summary Judgment amahunity from Suit (D.E. 42-4) as Defendants’ opemat
Motion for Summary Judgment. (D.E. 43.)
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together with affidavits, if any, which it believeemonstrate the absence of a genuine issue of

material fact. _Se€elotex Corp v. Catretd77 U.S. 317, 322 (1986); Lynch Properties, inc.

Potomac Ins. Cp140 F.3d 622, 625 (5th Cir. 1998). If the movpagty meets this burden, “the

non-moving party must show that summary judgmenhappropriate by setting forth specific
facts showing the existence of a genuine issueeraingy every essential component of its case.”

Rivera v. Houston Indep. Sch. Dijs849 F.3d 244, 247 (5th Cir. 2003). The nonmaosgant

burden “is not satisfied with some metaphysicalldoas to the material facts, by conclusory

allegations, by unsubstantiated assertions, orrby @ scintilla of evidence.”_Willis v. Roche

Biomedical Labs., In¢.61 F.3d 313, 315 (5th Cir. 1995); see @own v. Houston337 F.3d

539, 541 (5th Cir. 2003) (noting that “improbaliéerences and unsupported speculation are not
sufficient to defeat summary judgment”). It is ivestablished that “[tlhe moving party need not
produce evidence negating the existence of a mhfadt, but need only point out the absence of

evidence supporting the nonmoving party’s casedurfers v. Michelin Tire Corp942 F.2d

299, 301 (5th Cir. 1992). Summary judgment isaqmropriate unless, viewing the evidence in
the light most favorable to the non-moving partg, reasonable jury could return a verdict for

that party. _Rubinstein v. Admrs of the Tulane Edtund 218 F.3d 392, 399 (5th Cir. 2000).

B. Quialified Immunity Standard

Qualified immunity shields government officials rinocivil damages liability “insofar as

their conduct does not violate clearly establise&tutory or constitutional rights of which a

reasonable person would have known.” Harlow vzdétald 457 U.S. 800, 818 (1982). The

plaintiff bears the burden of negating a defendaciaim of qualified immunity._Bennett v. City

of Grand Prairie, Texas883 F.2d 400, 408 (5th Cir. 1989). The qualifisdmunity

determination involves a two-step analysis. Fifsthether the facts alleged, taken in the light
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most favorable to the party asserting the injutyove that the officer’'s conduct violated a

constitutional right.” _Mace v. City of Palestin833 F.3d 621, 623 (5th Cir. 2003) (quoting

Price v. Roark 256 F.3d 364, 369 (5th Cir. 2001)). Second, ‘thbe the right was clearly

established — that is whether it would be cleaateeasonable officer that his conduct was
unlawful in the situation he confronted.” lat 624 (internal quotations omitted). The objeti

reasonableness of an officer's conduct is geneealhgatter of law. _Wooley v. City of Baton

Rouge 211 F.3d 913, 919 (5th Cir. 2000). If howevhere exists a dispute as to the underlying
facts, and those facts are material to the quesfiorhether the defendant acted in an objectively
reasonable manner, then summary judgment is inpgpte. 1d. In examining the underlying
facts, courts are permitted to consider competamhnsary judgment evidence such as
depositions and affidavits._ Seédace 333 F.3d at 624 n.7. The Supreme Court recently
revisited the qualified immunity analysis and detered that the two-step structure is no longer

mandatory. _Pearson v. Callah&b5 U.S. 223, 236 (2009). Thus, a court may tlietermine

whether an officer's conduct violated clearly eftdled law. If the answer is no, qualified

immunity will shield the officer from suit._Id.

C. Analysis
Plaintiff contends that Defendants Cunningham araiteP violated his Fourth
Amendment rights when they unlawfully arrested hmthout probable cause and used
excessive force against him. (D.E. 19 at 5-6.)feb@ants Cunningham and Potter submit that
they acted reasonably and that they are entitleghadified immunity. (D.E. 42-4.)
1. Section 1983 — Unlawful Arrest
The right to be free from arrest without warranposbable cause is a clearly established

constitutional right. _Beck v. Ohi@379 U.S. 89, 91 (1964). A warrantless arrest tdtaurs
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inside an individual’s home is unconstitutional esd the arresting officers demonstrate the

existence of probable cause and exigent circumssantnited States v. Jone39 F.3d 716,

719 (5th Cir. 2001) (citing Steagald v. United 8851 U.S. 204, 211 (1981)). Probable cause

exists if at the time of the arrest, facts andwmstances within the officers’ knowledge, and of
which they had reasonably trustworthy informatimere sufficient to persuade a prudent officer

that a crime had been committed. Hunter v. Brya@P U.S. 224, 228 (1991). See aBlenn

v. City of Tyler, 242 F.3d 307, 313 (5th Cir. 2001).

The Supreme Court has held that “[i]t is a ‘basing@ple of Fourth Amendment law’
that searches and seizures inside a home withowdreant are presumptively unreasonable.”

Payton v. New York445 U.S. 573, 586 (1980); see al¥elsh v. Wisconsin466 U.S. 740, 748

(1984) (“It is axiomatic that the physical entry thie home is the chief evil against which the
wording of the Fourth Amendment is directed.”) (tatmn and citation omitted). In Paytahe
Supreme Court made clear that the warrant requmenfehe Fourth Amendment “has drawn a

line at the entrance to the house.” 445 U.S. 8t%3 see als&irkpatrick v. Butler 870 F.2d

276, 281 (5th Cir. 1989). Thus, any warrantlesgasion of an individual’s home even if only by

“a fraction of an inch” violates the Fourth Amendme Kyllo v. United States533 U.S. 27, 37

(2001); see als#lanie v. City of WoodstogkNo. 1:06-cv-889-RWS, 2008 WL 476123 (N.D.

Ga. Feb. 19, 2008) (unpublished) (holding that plecement of an officer's foot beyond the
threshold of the doorway constituted a warrantéegsy).

There are, however, two important exceptions towaerant requirement: consensual
searches and searches made under exigent circuestsupported by probable cause. The Fifth
Circuit has stated “[a] warrantless intrusion indm individual's home is presumptively

unreasonable unless the person consents [to thesion] or [both] probable cause and exigent
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circumstances justify the encroachment.” Jord39 F.3d at 719. In fact, this is a two-fold
requirement: “if [officers] have no warrant and eansent, even if they have probable cause and
statutory authority to arrest a suspect, they ralsst have exigent circumstances.” United States

v. Richard 994 F.3d 244, 240 (5th Cir. 1993) (citing ArizomaHicks 480 U.S. 321, 327-28

(1987)).
Exigent circumstances include the pursuit of a saspmmediate safety risks to police
officers and others, the possibility that evidemeay be destroyed.  Jonez39 F.3d at 720;

United States v. Shanno21 F.3d 77, 81 (5th Cir. 1994). Determining wiest exigent

circumstances exist is a factual determination.itéddnStates v. Blountl23 F.3d 831, 837 (5th

Cir. 1997). When proving exigent circumstancedebdants must show that the officers did not
create or manufacture the exigency. Jemes239 F.3d at 719.

The Fifth Circuit recognizes the “knock and tallgpaoach as a “reasonable investigative
tool when officers seek to gain an occupant’s conse search or when officers reasonably
suspect criminal activity.”_Jone239 F.3d at 720. The purpose of a “knock ankl’ gl not
however, “to create a show of force, nor to makaaleds on occupants, nor to raid a residence.”

United States v. Gomez-Moren®79 F.3d 350, 355 (5th Cir. 2007). While reatdeauspicion

can justify a “knock and talk” approach, it canpgtify the warrantless search of a house. See

Jones 239 F.3d at 720 (citing United States v. ToI®R3 F.2d 1506, 1511 (11th Cir. 1991).

a. Assault on an Officer
Defendants argue that they had probable causetén Btaintiff's residence and arrest
Plaintiff when he shut the door to his apartmeitting Officer Cunningham on the head. (D.E.
42-4 at 10-11.) In Texas, a person commits assagétinst a public servant when he

intentionally, knowingly, or recklessly causes Bpdnjury to someone he knows is a public
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servant while the public servant is lawfully disaiag an official duty. _Sedex. Penal Code
Ann. 8§ 22.01(a)(1), (b)(1) (West 2011).

Defendant Cunningham testified in his depositicat tin the night of the incident he was
dispatched to assist with a child custody matt¢D.E. 42-4, Ex. 6 at 19.) According to
Cunningham, dispatch instructed him to meet Plim&x-wife, a municipal court prosecutor, at
a convenience store. (D.E. 42-4, Ex. 6 at 19-ADefendant Cunningham testified that by the
time he arrived at the store Officer Potter wasaldy speaking to Plaintiff's ex-wife and
examining some paperwork. (D.E. 42-4, Ex. 6 aj df.his deposition Defendant Cunningham
explained:

Officer Potter walked to my unit and let me knowesdr we were going to, and

explained to me that [Plaintiff's ex-wife] had coyvaperwork, child custody

paperwork and appeared to be in order for whatos&dd for, and that we were

going to go ahead and follow her over to the apantm
(D.E. 42-4, EX. 6 at 22.). Defendant Cunninghastified that he and Officer Potter were going
to “try and resolve the issue of the child custddyd.)

Defendant Cunningham’s deposition testimony indisdhat when Officers Cunningham
and Potter arrived at Plaintiff's residence and dkaeal on his door they did not receive an
answer. (D.E. 42-4, Ex. 6 at 29.) After confirgpithat they were at the correct apartment,
Defendants resumed knocking and the door was subs#y opened by Plaintiff’'s roommate.
(Id.) When the door opened, Defendant Cunningham glhisefoot in the doorway so as to get
a better view of the inside of the apartment. (PLE4, Ex. 6 at 30-31.) Plaintiff subsequently
came to the door and identified himself as Mr. Hogdld) Defendant Cunningham testified
that when Plaintiff approached the door of the apant, the officers “explained to [Plaintiff]

that we were there in reference to his son.” (BLE4, Ex. 6 at 36.) According to Defendant

Cunningham, Plaintiff told the officers that hisnswas in the apartment. (D.E. 42-4, Ex. 6 at
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36-37.) Defendants then explained that Plaintéfswife was there and wanted to enforce the
custody arrangement contained in the divorce dedfiee

Defendant Cunningham asserts that as soon as Hairep to Plaintiff that he and
Officer Potter were at the apartment to pick ugriRifis son “the door was forcefully trying to
be closed.” (D.E. 42-4, Ex. 6 at 37.) Defendanh@ngham alleges that the door first hit him
in the leg. (D.E. 42-4, Ex. 6, at 39.) He testifthat once the door hit him on the leg, “I put my
hands up to try and stop the door, and at thatt @oin just a sudden burst of force pushed me
back with the door, and at that point the door & in the forehead.” _(I§l. Defendants
subsequently entered Plaintiff's apartment andséecehim for assault on a peace officer. (D.E.
42-4, EX. 6 at 42.) Defendant Potter’s versiorthef events comports with that of Defendant
Cunningham’s. Defendant Potter's affidavit alleghat as he and Defendant Cunningham
guestioned Plaintiff, “[Plaintiff] grabbed the doand attempted to slam it shut on us. While
slamming the door [Plaintiff] hit Officer Cunningtmain the head with the door.” (D.E. 42-4,
Ex. 4 at2.)

Plaintiff's version of the story is markedly difegrt. Plaintiff testified in his deposition
that when he approached the door, he told Defeadidnatt they could not come inside the
apartment. (D.E. 41, Ex. 3 at 70.) Plaintiff dowd remember if Defendants said anything to
him before he attempted to close the door.) (ld/hen questioned about whether the door hit
Defendant Cunningham, Plaintiff testified, in redev part, as follows:

Q: When you attempted to close the door, didtibhe of the officers?

A: Like | said, | don’t remember because | gotktad immediately as soon as |

tried to close it.
Q: Oka})y. It is possible that it hit one of thdicdrs before they tried to tackle
A: )I/%L(J)h’t know.

(Id. at 71.)
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Here, Plaintiff testified that he did not know &ther the door hit the officers. (D.E. 41,
Ex. 3 at 71.) Thus, there is a genuine issue dénah fact as to whether Plaintiff did in fact hit
Officer Cunningham with the door, and whether hée &b intentionally, knowingly, or
recklessly. Given this dispute, there is a quesés to whether Defendants could reasonably
believe that Plaintiff had the necessary interftrtd that he had committed an assault on a public
servant. The resolution of these disputes iskaftaghe fact finder and not the Court.

Defendants cite_United States v. Santa#a7 U.S. 38 (1976) and Jonésr their

contention that they acted reasonably in enteriagn#ff's apartment to arrest him for assault.
(Id.) In Santanathe Supreme Court upheld a warrantless entry tt,ldtohome of a defendant
because the police initiated an arrest while tHerdkant was standing in the open doorway of
her home—a “public place”™—but retreated inside befthe police could apprehend her.
Santana4l17 U.S. 42-43. Unlike Santgrthe Plaintiff in this case did not commit a crimea

public place and then attempt to flee. &&@enmings v. City of Akron418 F.3d 676 (6th Cir.

2005). The facts in Jonese also distinguishable from the present caseJohesthe Fifth
Circuit found exigent circumstances existed whem afficer reasonably approached suspect’s
apartment to investigate complaints of criminaiaigt and observed a gun resting on the table.
239 F.3d at 721-22. In this case, there is noesdd of any such “safety risk to the officers.”
Id. at 722.

In Cummings a case very similar to the one at bar, two offioeent to the home of
Cummings to investigate a domestic disturbanceutiespld.at 679. During a conversation with
Cummings, one of the officers placed his foot ia doorway._Id.Cummings denied the officers
entry into the home and attempted to shut the dolat. The officers argued that when

Cummings shut the door on the officer’s foot he notted assault thus justifying entry into his
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home under the “hot pursuit of a fleeing felon gta to the warrant requirement.”_ lat 685-
86. The Sixth Circuit rejected this argument, ingidthat Cummings did not commit a crime in a
public place and then attempt to flee into his leouksl. at 686. Here too, Plaintiff was inside his
home when he shut the door on Defendants, whoisncdse, put themselves in harm’s way of
the door when they crossed the threshold of Pfsmhome without a warrant. Thus, there are
fact issues as to whether there was even an umtgriglony justifying “the hot pursuit”
exception to the Fourth Amendment’s prohibitionvearrantless entry.
b. Interference with Child Custody

Defendants also argue that probable cause existagdst Plaintiff for interference with
child custody. (D.E. 42-4 at 12.) An individuamomits the offense of interfering with child
custody if he “knows that the person’s taking otenéion violates the express terms of a
judgment or order...of a court disposing of the childustody.” Tex. Penal Code Ann. §
25.03(a)(1) (West 2011).

However, it is not clear from the record whethee tfficers had probable cause to
believe that Plaintiff had committed the offenseimterference with child custody. Plaintiff
testified in his deposition that he took custodyha son at the direction of the Portland Police
Department. (D.E. 41, Ex. 3 at 90-91). He alstified that he kept possession of his son in
order to keep him safe. (D.E. 41, Ex. 3 at 91) 9he day before the incident, Plaintiff reported
his ex-wife for breaking down his door and stealmg son’s dog. (D.E. 41, Ex. 3 at 65-67.)
When Plaintiff reported the break-in to the Cor@lwisti Police Department, he claims that he
was told if he was in fear of his son’s well-beifftigen if the police came, they can't take him
away or something so you don’t have — or you dbatte to answer the door.” (D.E. 41, Ex. 3 at

68.) Thus, there is a factual dispute as to whiedhantiff knew that he was in violation of the
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custody order or whether he believed that he wassed from its terms. Here, a reasonable jury
could find that the circumstances were not urgerdugh to justify a warrantless entry into
Plaintiffs home. _SeaNooley, 211 F.3d at 919 (existence of a dispute as toutiagerlying
material facts of whether defendant acted in arecibjely reasonable manner precludes

summary judgment).

Moreover, even if the officers were not privy tethvents of the preceding days and
reasonably believed that Plaintiff had committed tifense, they did not have a warrant or
consent allowing them entrance into Plaintiff's leomA “knock and talk” strategy serves to

make an “investigatory inquiry” or obtain conseotsearch._Gomez-Morend79 F.3d at 355.

The purpose is not to “invade a residence.” Mlithout Plaintiff's consent, the appropriate

response to a failed “knock and talk” is to obtaiwarrant. _Se#loreno v. City of Brownsville

No. B-08-504, 2011 WL 3813105, at *13 (S.D. TexgAR6, 2011). As discussed above, absent
a warrant, and consent to search, police can amlyr eéxn individual’'s home if probable cause

and exigent circumstances justify the intrusion.

Plaintiff clearly did not consent to the officenstering his home. Rather, he attempted to
end the conversation by closing the door, thus ‘fooimicat[ing] his lack of consent to any
further intrusion by the officers.” Cumming$18 F.3d at 685. Consequently, it is Defendants’
burden to show that exigent circumstances justitieeir warrantless entry into Plaintiff's

apartment. _Se#nited States v. Ricdb1 F.3d 495, 504 (5th Cir. 1998). The Court $irtat

Defendants have not met this burden. Officer Cogimam testified that he placed his foot in the
doorway so as to “view the apartment.” (D.E. 4Z4, 6 at 31.) Moreover, he wanted to know
“what was coming from the other side or from inside apartment.” _(19l. He did not however,

have any knowledge or cause to believe that Pthawer used any violence against his son or
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possessed any weapons. )ldefendants in this case have not demonstrateatistence of
exigent circumstances that would justify a warmsglentry.

Fourth Amendment principles announced _in Payt@velsh and Kyllo place any

reasonable officer on fair notice that even thghgést warrantless intrusion into a person’s home
without arguable consent or arguable exigent cistances violates the Fourth Amendment.
Thus, Defendant Cunningham was on fair notice hieatould not place his foot in the doorway

of Plaintif's home. Defendants were also on metibat they could not enter Plaintiff's home

and arrest him without probable cause and withowtiaant. _Sed®eck 379 U.S. at 91; Jones

239 F.3d at 719; Richar®94 F.3d at 240.

C. Enforcement of a Child Custody Order
To the extent Defendants are arguing that they wetitled to enter plaintiff's home to
enforce a child custody order, they are mistak@ursuant to § 152.315 of the Texas Family
Code, prosecutors or other public officials canaobthe return of a child or enforce a child

custody determination if there is:

(1) an existing child custody determination;
(2) a request to do so from a court in a pendinlgl dustody proceeding;
(3) a reasonable belief that a criminal statuteldess violated; or

(4) a reasonable belief that the child has beemgiftdly removed or retained in
violation of the Hague Convention on the Civil Asfeof International Child
Abduction.

Tex. Fam. Code Ann. § 152.315(a). However, lawoe@ment officers can only act at the
direction of a prosecutor or other public officaald even then may only take “lawful actions” to
assist the prosecutor or official in obtaining tle¢urn of the child. Tex. Fam. Code Ann. §
152.316. There is no evidence in this case thabfficers had a request from a prosecutor or

other official enforce the existing child custodyder and, as discussed above, even if they
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believed plaintiff was in violation of the ordehgly still needed either a warrant, his consent, or

the presence of exigent circumstances to enteaagagment.

Given the dearth of support for the existencexfient circumstances that might justify
Defendants’ entry into Plaintiff's home, and thes#nce of a genuine issue of material fact as to
whether Defendants could reasonably believe Pthimtientionally, knowingly, or recklessly
assaulted a peace office or knowingly interferethwai child custody order, the Court DENIES

Defendants’ Motion for Summary Judgment with respedlaintiff’'s unlawful arrest claim.

2. Section 1983 — Excessive Force
To make out a claim for excessive force under thrth Amendment, “a plaintiff must
allege (1) an injury, which (2) resulted directhydaonly from the use of force that was clearly
excessive to the need; and the excessiveness ofwiais (3) objectively unreasonable.” United

States v. Brugmar864 F.3d 613, 616 (5th Cir. 2004) (internal gtiotes omitted). Allegations

of excessive force by police officers during arrast analyzed for “objective reasonableness,”
viewed from the on-scene perspective of a reaserdliter “often forced to make split second
judgments . . . about the amount of force thateisessary in a particular situation” without the

benefit of hindsight. _Graham v. Connet90 U.S. 386, 396-97 (1989). The “objective-

reasonableness inquiry” is fact-intensive, reqgiraonsideration of circumstances such as “the
severity of the crime at issue, whether the suspesés an immediate threat to the safety of the
officers or others, and whether he is activelystasy arrest or attempting to evade arrest by
flight.” Id. at 396.

The parties do not contest that Plaintiff suffeagdinjury. Therefore, the court turns to
the question of whether the force used by Defersdamés objectively excessive and

unreasonable. The parties dispute the seriesaritewnderlying Plaintiff’'s claim. For his part,
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Defendant Cunningham asserts that he attempted oatrttled take-down” of Plaintiff.
Defendant Cunningham testified in his depositicat @uter the door hit him on the leg and the
forehead, he “pushed the door back to get it opaitempt to arrest [Plaintiff].” (D.E. 42-4, Ex.
6, at 42.) Defendant Cunningham claims that Rf&iten “started stepping backwards into his
apartment.” (D.E. 42-4, Ex. 6, at 42-43.) Cunhiag asserts that he instructed Plaintiff to
“turn around, put his hands behind his back becaaswas being placed under arrest.” (D.E.
42-4, EX. 6, at 43.) According to Cunningham, R rejected these instructions, prompting
Cunningham to “perform a controlled take-down whaintiff.]” (D.E. 42-4, Ex. 6, at 43-45.)
Cunningham testified that as he attempted the clbedl take-down, Plaintiff lost his balance,
grabbed onto Cunningham’s arms, causing Cunningioalmse his balance and land on top of
Plaintiff. (D.E. 42-4, Ex. 6, at 46.) As a resifaintiff suffered two broken ribs. (D.E. 41, Ex.
3 at 85-86.)

Plaintiff testified that when he came to the doertbld the officers that they could not
come in and attempted to close the door. (D.E4,42x. 2 at 70.) As he recalled it, “as soon as
| attempted to close the door | got tackled.” (D4E-4, Ex. 2 at 71.) According to Plaintiff, two
officers tackled him, causing him to fall on hiscka (Id) When asked whether both officers
landed on top of Plaintiff, he responded “[t]o test of my knowledge. | mean, | don’t know
for sure.” (D.E. 42-4, Ex. 2 at 72.) Plaintifcaltestified that he did not remember how long the
officers were on top of him._(Id.

Viewing this evidence in a light most favorable Rdaintiff, a jury could find that
Defendants used excessive force in arresting Hfaiespecially in light of Plaintiff's assertion
that Defendants made no effort to ask him to caatpeor ascertain whether he posed a risk to

their safety. Whether Plaintiff's testimony is be believed is an issue of credibility for the
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finder of fact, not for the Court. Séeeves v. Sanderson Plumbing Prods., 336€. U.S. 133,

150 (2000); Coons v. Laj?77 Fed. App’x. 467, 470 (5th Cir. 2008) (perian) (unpublished)

(summary judgment inappropriate where plaintifffedaofficer’'s factual accounts differed as to

whether plaintiff ignored officer's instructions foee being tackled by officer); Thomas v.

Zakharia No. H-07-3251, 2009 WL 3837092, at *3 (S.D. T&bav. 16, 2009) (unpublished)
(finding a fact issue existed as to reasonableoekwce where non-movant claimed that he did
not attempt to flee, resist arrest, or otherwisevpke the defendants’ use of force); Schelsteder

V. Montgomery Cnty., TexadNo. H-05-0941, 2006 WL 1117883, at *7 (S.D. Té&yr. 21,

2006) (unpublished) (refusing to grant summary juodgt where fact issue existed as to

plaintiff’'s behavior towards officers prior to theise of force)._See al®&azan v. Hidalgo Cnty.

246 F.3d 481, 492 (5th Cir. 2001) (holding thatamec involving a material dispute about a
witness’s credibility should not be resolved on suwamy judgment).

Defendants argue that under that Supreme Courtisida in_Brosseau v. Haugeb43

U.S. 194 (2004), the relevant inquiry is whethethattime of the alleged violation, it was clearly
established in a particularized sense that Defdsdamere violating Plaintiff's constitutional
rights. (D.E. 44.) In addition to the cases cigdabve, existing case law provides Defendants
with notice that under circumstances similar tosthalleged by Plaintiff — namely where the
claimant does not pose a significant risk to tHetgeof the officers — tackling rises to the level

of excessive force._See e.gBrown v. Long Beach Police Dept05 F. App’x 549, 550 (5th

Cir. 2004) (per curiam) (unpublished) (affirmingstlict court’s denial of defendant’s motion to
dismiss where officer tackled a fleeing 100-pourdntige girl who posed no threat to his

safety);_Meredith v. Eratt842 F.3d 1057, 1061 (9th Cir. 2003) (where pltintas objecting to
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a search warrant, it was objectively unreasonateofficer to grab plaintiff, throw her to the
ground, and twist her arm while handcuffing her).

A reasonable jury could find that Defendants’ aw$io as described by Plaintiff,
constituted a use of force that was “clearly exieest the need,” the excessiveness of which

was “objectively unreasonable.” SBeugman 364 F.3d at 616; see al§yaham 490 U.S. at

396-97. Because there exists a genuine issue tafrialafact as to whether Defendants’ actions
violated Plaintiff's Fourth Amendment rights, tregal question of whether they are entitled to
gualified immunity cannot be resolved until the staimtial differences in the parties’ factual
accounts are resolved. Accordingly, the Court DEBIDefendants’ Motion for Summary
Judgment as to Plaintiff's claim of excessive force
3. Section 1983 — Malicious Prosecution
Plaintiff additionally pleads a cause of action foalicious prosecution under Section

1983. (D.E. 19 at 9.) In Castellano v. Fragottee Fifth Circuit held that no “freestanding

constitutional right to be free from malicious peoation exists.” 352 F.3d 939, 942, 945 (5th

Cir. 2003) (en banc), cerenied 543 U.S. 808 (2004); see alBeville v. Marcantel567 F.3d

156, 169 (5th Cir. 2009) (per curiam). Insteadmiist be shown that the officials violated
specific constitutional rights in connection witlfraalicious prosecution.”_Deville567 F.3d at
169. Where a plaintiff's complaint is governed4®/U.S.C. § 1983, his claim “must rest upon a
denial of rights secured under federal and noedtat.” Castellanp352 F.3d at 942. The Fifth
Circuit in Castellanaexplained that allegations of malicious prosegution their own, do not
implicate the Constitution or violate federal law:

[Clausing charges to be filed without probable eangl not without more violate

the Constitution. So defined, the assertion of amalis prosecution states no
constitutional claim. It is equally apparent tlaaiditional government acts that
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may attend the initiation of a criminal charge cbuive rise to claims of
constitutional deprivation.

The initiation of criminal charges without probaloi@use may set in force events

that run afoul of explicit constitutional proteatieFourth Amendment if the

accused is seized and arrested, for example, @r abnstitutionally secured

rights if a case is further pursued. Such claimkesif constitutional rights are for

violation of rights specifically locatable in coitstional text, and some such

claims may be made under 42 U.S.C. § 1983. Reg=dleey are not claims for

malicious prosecution and labeling them as such iowites confusion.
Id. at 953-54. Here, Plaintiff's contention that Delants violated Plaintiff's constitutional
rights by filing charges against him without prolgatause does not support a claim of malicious
prosecution under Section 1983 and labeling it ashs“only invites confusion.” _ld.
Alternatively, as discussed below, Plaintiff is bleato satisfy several of the elements necessary
to sustain a claim for malicious prosecution undexas law. Therefore Defendants are
therefore entitled to summary judgment on Plaiistiflaim of malicious prosecution under

Section 1983.

4. Assault and Battery Under Texas Law

Under Texas law, to establish a prifaaie case for civil assault, the plaintiff must plead

and prove the same elements required for crimisshat. Sedohnson v. Davjsl78 S.W.3d

230, 240 (Tex.App.-Houston [14th Dist.] 2005); MeCken v. HardbergeNo. SA-06-CV—

988—XR, 2008 WL 219576, at *5 (W.D. Tex. Jan. 2802 (unpublished). A person commits an
assault if the person: (1) intentionally, knowingty recklessly causes bodily injury to another;
(2) intentionally or knowingly threatens anothetiwimminent bodily injury; or (3) intentionally

or knowingly causes physical contact with anotheemthe person knows or should reasonably

2 Plaintiff argues that Courts of Appeals are splitheir approach to claims of malicious proseautimought under
Section 1983. (D.E. 41 at 8-9). While the Supredoairt's decision in Albright v. Olivemoted that “there is an
embarrassing diversity of judicial opinion” on whet a claim of malicious prosecution is actionalmeer Section
1983, the plurality decision expressed no view dretiver a claim for malicious prosecution would ssctunder
the Fourth Amendment. 510 U.S. 266 (1994). Adhstioe Fifth Circuit’'s decision in_Castellan® controlling
authority on this Court.
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believe that the other will regard the contact fisnsive or provocative. Tex. Penal. Code Ann.

§ 22.01(a) (West 2011).

Under Texas law, the elements required to suffityeplead civil battery are (1) a

harmful or offensive contact; (2) with a plainsffperson._Price v. ShpA31 S.W.2d 677, 687

(Tex. App. Dallas 1996); Doe v. Beaumont I.S.B.F. Supp. 2d 596, 616 (E.D. Tex. 1998).
“Battery requires only an offensive touching, notiatent to injure.” _Price931 S.W.2d at 687.
Although criminal law seems to have merged botla@dssand battery into assault, such is not the

case in the civil context as a battery does natiregan assault. Id.

The Texas Penal Code allows a “civil privilege asfe’ to an assault claim. Specifically,
§ 9.51(a) provides that a peace officer “is justlfin using force against another when and to the
degree the actor reasonably believes the forcenmsediately necessary to make or assist in
making an arrest or search, or to prevent or assEeventing escape after arrest, if (1) theracto
reasonably believes the arrest or search is lawfuand (2) before using force, the actor
manifests his purpose to arrest or search andifgsnhimself as a peace officer ... unless he
reasonably believes his purpose and identity asady known by or cannot reasonably be made
known to the person to be arrested.” Tex. PenaleCénn. § 9.51(a) (West 2011); see also

Fraire v. City of Arlington 957 F.2d 1268, 1276-77 (5th Cir. 1992).

Defendants argue that they are entitled to a defiénse privilege under 8§ 9.51(a). (D.E.
42-4 at 17.) Plaintiff did not address this arguairia his response._(SEeE. 41.) Nonetheless,
as discussed above, there is a factual dispute tetlawfulness of Plaintiff's arrest. There is
also a factual there is also a factual disputeocasvhiether Defendants purposefully tackled
Plaintiff or Defendant Cunningham accidentally feli Plaintiff while attempting a controlled

take-down. Thus, whether Defendants “intentionaltyowingly, or recklessly” caused bodily
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injury to Plaintiff and whether they are entitlexd civil defense privilege, is a question for the

fact finder. _SeeHolland v. City of Houston41l F. Supp. 2d 678, 716 (S.D. Tex. 1999)

(outstanding issues of material fact precluded tardenation of the availability of immunity).
As to Plaintiff's claim of battery, the offensiveuching was done in the course of arresting
plaintiff. Thus, the statutory defense under § Gabinay apply. Whether Defendants used force
only to the degree they reasonably believed wasn&diately necessary” to make the arrest is
also a question for the fact finder. IAccordingly, Defendants’ Motion for Summary Judgm

with respect to Plaintiff's claims for assault dvattery is DENIED.

5. Malicious Prosecution Under Texas Law
To establish a claim for malicious prosecution untiexas state law, Plaintiff must prove
that: “(1) a criminal prosecution was commencedraidPlaintiff]; (2) [Defendants] initiated or
procured that prosecution; (3) the prosecution iteaited in [Plaintiff's] favor; (4) [Plaintiff] was
innocent of the charges; (5) [Defendants] lackemb@ble cause to initiate the prosecution; (6)

[Defendants] acted with malice; and (7) [Plaintsf]ffered damages.” Kroger Texas Ltd. P’ship

V. Subery216 S.W.3d 788, 793 n.3 (Tex. 2006).

Here, Plaintiff alleges that Defendants are lidiolemalicious prosecution under Texas
law because they “instituted criminal proceedingaimst Plaintiff with malice under color of
state law.” (D.E. 19 at 11.) After his altercatiwith Defendants, Plaintiff was charged with
assault on a peace officer, but the charge wasrnawesued. (D.E. 19 at 3.) Plaintiff's
Response to Defendants’ Motion for Summary Judgrfaelst to expand upon this claim. (See
D.E. 41.) It is well-settled that Federal RuleGi¥il Procedure 56 “does not impose upon the

district court a duty to sift through the record search of evidence to support a party’s

opposition to summary judgment.” Forsyth v. Bd® F.3d 1527, 1537 (5th Cir. 1994). The
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allegations contained in the Amended Complaint §male not provide a sufficient basis from
which the Court could conclude that Defendants cdtech acts supporting a claim for Texas
law malicious prosecution. “Courts must be esplgctareful in malicious prosecution cases to
ensure that sufficient evidence supports each eleofdiability.” Kroger, 216 S.W.3d at 795.
Here, Plaintiff presented no evidence that Defetedarged or pressured the district attorney to
prosecute Plaintiff. In fact, during his depositi@efendant Cunningham was asked if he “ever
show[ed] up at the DA'’s office to discuss any cnalicase against [Plaintiff]” and he answered
in the negative. (D.E. 42-4, Ex. 6, at 57.) FerttPlaintiff presents no evidence that Defendants

acted with malicious intent. See e¥jleaver v. BellNo. 03-04-00169-CV, 2005 WL 1364046,

at *6 (Tex. App. — Austin, 2005) (unpublished) (tekement of malice is satisfied “if the
defendant acted wrongfully in reckless disregarthefplaintiff's rights and with indifference as
to whether the plaintiff would he harmed”). Accuomgly, Defendants’ Motion for Summary
Judgment with respect to Plaintiff's cause of actior malicious prosecution under Texas state
law is GRANTED.
II. Conclusion

For the reasons set forth above, Defendants’ Motior Summary Judgment is
GRANTED as to Plaintiff's claims for malicious pexgition under both federal and state law.
Defendants Motion for Summary Judgment in DENIEDt@<Plaintiff's claims for unlawful

arrest, excessive force and assault and battery.

SIGNED and ORDERED this 22nd day of September, 2011

QW,QMM ode

Janis Graham JaCk
Senlor United States District Judge
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