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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

SAMUEL ESPINOZA, §
8§
Petitioner 8
8§
V. ) CIVIL ACTION NO. 2:11-CV-00146
8§
RICK THALER, Director, §
Texas Department of Criminal Justice, §
Correctional Institutions Division, §
8§
Respondent 8§

ORDER ADOPTING MAGISTRATE JUDGE’S
MEMORANDUM AND RECOMMENDATION REGARDING
RESPONDENT’S MOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Pending before the Court is Respondent’'s MotionSammary Judgment. (D.E. 11.)
On November 17, 2011, United States Magistrate duBg Janice Ellington signed a
Memorandum and Recommendation addressing Resp&déotion for Summary Judgment.
(D.E. 15.) The Magistrate Judge recommends thatQburt grant Respondent’s Motion for
Summary Judgment and deny Petitioner's habeas sgeitition. [d. at 1-2.) Petitioner filed
numerous objections to the Magistrate Judge’s Mandum and Recommendation. (D.E. 20.)

Petitioner is entitled to a de novo dispositiorttadse portions of the Magistrate Judge’s
Memorandum and Recommendation to which timely dlges were filed. ED. R.Civ. P. 72(b);
28 U.S.C. 8§ 636(b)(1Koetting v. Thompserd95 F.2d 37, 40 (5th Cir. 1993). After reviewing
the Magistrate Judge’s findings of fact and conolus of law, Petitioner’s objections, and all

other relevant parts of the record, and having naade novo disposition of those portions of the
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Magistrate Judge’s recommended disposition to whothections were raised, the Court
overrules Petitioner’'s objections and adopts asows the findings and conclusions of the
Magistrate Judge, as supplemented herein.

. FACTUAL AND PROCEDURAL BACKGROUND

On February 2, 2006, Petitioner Samuel Espinoza feand guilty of solicitation to
commit capital murder, a first degree felony, i tA14th Judicial District Court of Nueces
County, Texas. (D.E. 7-14, Tr. vol. V, 40:21-24The indictment charged that on or about
April 27, 2005, Petitioner requested, commandedatbempted to induce John Lubbock, an
undercover agent, to cause the death of FedericoaHdez, the husband of Ms. Herminia
Ozuna. (D.E. 7-7 at 8-9.) Petitioner and Ms. Ozweae romantically involved and working
together to arrange a drug transaction. In therssowf negotiating the drug deal with a
confidential police informant, Ms. Ozuna inquiredhether the informant knew anybody she
could hire to kill her husband. The confidentidlormant set up a meeting between Ms. Ozuna
and John Lubbock, a retired Texas Department ofi€@afety Officer who agreed to pose as
the “hit man.” The confidential informant indicdtéo Ms. Ozuna that the murder would cost
$5,000, and she would have to pay the hit mandialie money up front.

Petitioner was aware of the murder-for-hire schémeugh his dealings with Ms. Ozuna.
Petitioner accompanied Ms. Ozuna to the meeting Wt. Lubbock, which took place in a
Corpus Christi motel room. The meeting was vidpeth and the videotape was shown to the
jury during trial. During the meeting, Ms. Ozungegented Mr. Lubbock with a picture of her
husband, a note with his address, and forty dolara down payment. Petitioner asserted his
agreement with the murder-for-hire plan, and helmaseen on the videotape mimicking a pistol

with his hand. At trial, Mr. Lubbock testified thRetitioner indicated he wanted the husband



killed with a pistol by holding his hand and sayiri§ want it done that way.” (D.E. 7-12,
Tr. vol. lll, 205:10-206:10.) In the transcript tife videotape, Petitioner does not use those
exact words, but he does assent to the murderv@Irlll, 196:14—200:10.)

After finding Petitioner guilty of solicitation toommit capital murder, the jury sentenced
Petitioner to sixty years confinement in the Ingignal Division of the Texas Department of
Criminal Justice. (D.E. 7-15, Tr. vol. VI, 52:16=P1Following his conviction and sentencing,
Petitioner filed a motion for a new trial which wdsnied by the trial court. (D.E. 7-8 at 87-90;
D.E. 7-16, Tr. vol. VI, 21:19-20.) Petitioner thdiled a direct appeal with the Court of
Appeals for the Thirteenth District of Texas. T@eurt of Appeals affirmed the trial court’s
judgment. (D.E. 7-3.) Petitioner filed a petitifar discretionary review with the Texas Court of
Criminal Appeals, which was refused. (D.E. 7-4 &.J-

Petitioner filed a petition for habeas corpusefeln state court on August 22, 2008.
(D.E. 7-19 at 7-65.) On November 23, 2010, thed tourt entered its proposed findings of fact
and conclusions of law. (D.E. 7-19 at 113-26.) Tesas Court of Criminal Appeals denied
Petitioner’s application for a writ of habeas caputhout a written order on the findings of the
trial court. (D.E. 7-19 at 2.) Petitioner filegatition for habeas corpus relief with this Count o
April 30, 2011 pursuant to 28 U.S.C. 882241 and422Z%aiming that his constitutional rights
were violated during his trial and appellate pralegs because of ineffective assistance of
counsel, lack of due process, and improper commatioit between the trial judge and the jury.
(D.E. 1))

Respondent filed a Motion for Summary Judgment,uesting that Petitioner’s
application for habeas corpus relief be dismissdith wrejudice. (D.E. 11.) United States

Magistrate Judge B. Janice Ellington filed a Memdran and Opinion, recommending that the



Court grant Respondent’s Motion for Summary Judgneerd deny Petitioner's request for
habeas relief. (D.E. 15 at 1-2.) Petitioner olgjg¢otthe Magistrate Judge’'s Memorandum and
Recommendation in its entirety and requests areetiary hearing. (D.E. 20.)
1. STANDARD OF REVIEW
Petitions for habeas corpus relief are governethbystandard set forth by Congress in
the Antiterrorism and Effective Death Penalty ABEDPA). Under the AEDPA standard, a
state prisoner may not obtain relief with respecany claim for habeas corpus relief that was
adjudicated on the merits in state court, unlessathudication of the claim:
(2) resulted in a decision that was contrary toineolved an
unreasonable application of, clearly establishedeFs

law, as determined by the Supreme Court of the ddnit
States; or

(2) resulted in a decision that was based on arasonable
determination of the facts in light of the evidempresented
in the state court proceeding.

28 U.S.C. § 2254(d). A state court’s decisioneerded contrary to clearly established federal
law if it reaches a legal conclusion in direct dmhfwith a prior decision of the Supreme Court
or if it reaches a different conclusion than thep®@me Court based on materially
indistinguishable facts.See Williams v. Taylor529 U.S. 362, 404-08 (2000). A state court
unreasonably applies clearly established precetianhtidentifies the correct governing legal
principle but unreasonably applies that princiglehe facts of the caseSee Brown v. Payton
544 U.S. 133, 141 (2005). Under this standardjraeasonable application is more than merely
incorrect or erroneous; rather, the state cougfdieation of clearly established law must be
“objectively unreasonableWilliams 529 U.S. at 409.

Review under 8§ 2254(d)(1) is limited to the rectndt was before the state court that

adjudicated the claim on the merit€ullen v. Pinholster— U.S. —, 131 S.Ct. 1388, 1398



(2011). Additionally, a state court's findingsfatt are presumed to be correct and the petitioner
has the burden of rebutting this presumption bgrcénd convincing evidenc8ee28 U.S.C. §
2254(e)(1).
IV.  PETITIONER'S REQUEST FOR AN EVIDENTIARY HEARNIN G
Petitioner requests an evidentiary hearing onrteffective assistance of counsel claims
to develop the state court record. (D.E. 20 atBnder the AEDPA, the Court shall not hold an
evidentiary hearing unless the applicant shows-that
(A) the claim relies on
(i) a new rule of constitutional law, made retrdaetto cases on
collateral review by the Supreme Court, that wasviously
unavailable; or
(i) a factual predicate that could not have beeaweviously
discovered through the exercise of due diligenod; a
(B) the facts underlying the claim would be sti#int to establish by
clear and convincing evidence that but for coustinal error, no
reasonable fact-finder would have found the appli guilty of the

underlying offense.

28 U.S.C. § 2254(e).

The state court requested submissions by theepasti any pertinent factual information
regarding Petitioner's claims. (D.E. 7-19 at 79There is no record of any submissions by
Petitioner. Petitioner had the opportunity to degehe record in state court, but failed to do so.
Petitioner has not shown that his claim relies oewa, retroactive constitutional law or a factual
predicate that could not have been previously disaa. Moreover, Petitioner failed to show
that, if he were granted a hearing and his allegativere proven true, he is entitled to relgge
Murphy v. Johnson205 F.3d 809, 816 (5th Cir. 2000). Therefore, @ourt denies Petitioner’s

request for an evidentiary hearing.



V. INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS

Ineffective assistance of counsel claims are aealymder the two-prong test set forth in
Strickland v. Washingtord66 U.S. 668 (1984). Petitioner must demonsttast counsel's
performance fell below an objective standard ofsoeableness and that the deficient
performance prejudiced the defense. “This requehesving that counsel’s errors were so serious
as to deprive the defendant of a fair trial, a tnhose result is reliable.1d. at 687-88. Judicial
scrutiny of counsel’s performance must be highlfedmtial and a court must indulge a strong
presumption that counsel’s conduct falls within twele range of reasonable professional
assistance.ld. at 689. In addition, federal habeas courts ngustrd against the danger of
equating unreasonableness un@&#rickland with unreasonableness under §2254(d). “When
§2254(d) applies, the question is not whether celisyactions were reasonable. The question is
whether there is any reasonable argument that ebusetisfied Strickland’s deferential
standard.”Harrington vs. Richter---U.S.---, 131 S. Ct. 770, 778 (2011).

A. Trial Counsel’s Failure to Have Petitioner Testifyat the Suppression
Hearing

The trial court held a suppression hearing to axidtbe admissibility of a statement
Petitioner made to a law enforcement officer. tieter did not testify at the hearing. As part of
the state habeas record, Petitioner’'s attorney gtdsman affidavit regarding the ineffective
assistance of counsel claims. (D.E. 7-19 at 82-86)

The state court found that Petitioner did not astestify at the suppression hearing, nor
did he indicate to his trial counsel that he coddve testified that he misunderstood his legal
rights, or that he did not voluntarily relinquishose rights when he made his statement.
(D.E. 7-19 at 113-14.) The state court also fotlvad defense counsel made a tactical decision

not to call Petitioner at the suppression heariagabise his testimony could have been used to



impeach him at trial. (D.E. 7-19 at 114.) The estaburt concluded that Petitioner received
competent representation. (D.E. 7-19 at 113-18,)11

This Court finds that the state court’s decision diot constitute an unreasonable
determination of the facts, nor was it contraryotobased on an unreasonable application of
clearly established Supreme Court precedent. Aluogly, Respondent is entitled to summary
judgment on this issue.

B. Trial Counsel’s Failure to Have Petitioner Testifyat Trial

Every criminal defendant possesses a constitutidght to testify on his own behalf.
Rock v. Arkansas483 U.S. 44, 49-52 (1987). Trial counsel hasuty do advise his client
regarding his right to testify and assist him ircideng whether or not to testify; however, the
right to testify can only be waived by the accuskutidan v. Hargett34 F.3d 310, 312 (5th Cir.
1994). A violation of a defendant’s right to t&gtoccurs when counsel does not properly
inform the defendant of his rights, or the decisimmt to testify is made against the defendant’s
will. In such cases, the defendant’s decisionasanknowing, voluntary, and intelligent waiver
of his right to testifyld.

Trial counsel stated in his affidavit that he urdeetitioner to testify during the guilt-
innocence phase of the trial, but Petitioner redusedo so. (D.E. 17-9 at 84.) After the close of
evidence, Petitioner testified outside the presesfcéhe jury that it was his decision not to
testify, and his decision was not influenced bydosinsel. (D.E. 7-14, Tr. vol. V, 6:25-7:9.)
The state court found that Petitioner’s trial cainsonsulted with his client on whether he
should testify during the guilt-innocence phasehef trial, and Petitioner knowingly and

voluntarily refused to testify. (D.E. 7-19 at 116.)



Petitioner seeks to supplement the record with fadaait from his mother indicating
that, from the beginning of the criminal proceedinBetitioner’s trial counsel never intended to
call him to testify. (D.E. 20 at5 & 7.) This Cdsrreview under the AEDPA is limited to the
record that was before the state court so thisiaddi evidence will not be considered.

This Court concludes that Petitioner failed to dastmte that the state court’'s decision
was based on an unreasonable determination of abes for contrary to or based on an
unreasonable application of clearly established r&up Court precedent. Accordingly,
Respondent is entitled to summary judgment onisisise.

C. Trial Counsel’s Failure to Have Petitioner Testifyat Punishment Phase of
Trial

Petitioner argues that had he testified about l@etai problems at the punishment phase
of the trial, he could have influenced the juryirgpose a lighter sentence. (D.E. 20 at 8.) The
state court found that Petitioner failed to presamnt evidence indicating that Petitioner wished
to testify at the punishment phase or that hisnesty could have influenced the jury to impose
a lesser sentence and thus Petitioner failed tw shat his attorney was ineffective. (D.E. 7-19
at 117.)

This Court concludes that Petitioner failed to dastmate that the state court’s decision
was based on an unreasonable determination of abs for contrary to or based on an
unreasonable application of clearly established r&up Court precedent. Accordingly,
Respondent is entitled to summary judgment onisisise.

D. Trial Counsel’s Failure to Call Dr. Capitaine at the Suppression Hearing and
at Trial

Prior to trial, Petitioner was examined by Dr. R@apitaine, a psychiatrist, to determine

whether Petitioner was competent to stand trialvahdther Petitioner was insane at the time of



the offense. (D.E. 7-7 at 74-77). Dr. Capitaineneg that Petitioner was competent to stand
trial and was not insane or mentally retarded atttime of the offense. (D.E. 7-7 at 78-82).
Petitioner argues that Dr. Capitaine could havéfies at the suppression hearing and at trial
concerning Petitioner's dementia, his episodesrmoatrollable violence, and his inability to
understand his legal rights. Petitioner claims tt@stimony could have rebutted the state’s
evidence regarding the voluntariness of his statémédditionally, Dr. Capitaine could have
testified regarding Petitioner’s insanity and wiegtRetitioner understood “aiding and abetting”
and the defense of entrapment. (D.E. 1 at 10-1@Q;8.E. 20 at 8-9.)

Trial counsel stated in his affidavit that Dr. Gape’s testimony would have had little
relevance to the issues and defenses raised aughression hearing or trial and that Dr.
Capitaine’s testimony could have been very damagewause he had knowledge of unfavorable
mental health reports and records indicating thatpng other things, Petitioner beat his dogs,
was prone to angry outbursts, and had a histognpfovoked assaultive conduct. (D.E. 7-19 at
85, 113, 116-17.) Because Dr. Capitaine’s repuadicated that Petitioner's mental health
problems did not interfere with his ability to disoinate between right and wrong, trial counsel
believed that rather than pursue an insanity defetiee best trial strategy was to show that
Petitioner did not know of Ozuna’s plan to hireillek at the time he drove her to the meeting
and that he did nothing meaningful to encouraga&aher in that plan. (D.E. 7-19 at 83—-84).

The state court found that trial counsel made aamable strategic decision not to call
Dr. Capitaine to testify. This Court concludesttRatitioner failed to demonstrate that the state
court’s decision was based on an unreasonablendetgron of the facts or contrary to or based
on an unreasonable application of clearly establisBupreme Court precedent. Therefore,

Respondent is entitled to summary judgment oni$isise.



E. Trial Counsel’s Failure to Call Any Witnesses Dung Trial

Ineffective assistance of counsel claims based faure to call withesses at trial present
a very difficult burden for habeas petitioners teei@ome because they fall within the area of
trial strategy, which is the domain of trial counSze Alexander v. McCottef75 F.2d 595, 602
(5th Cir. 1985). For this reason, such claimsdséavored.United States v. Cockrelf20 F.2d
1423, 1427 (5th Cir. 1983). Petitioner must denrates prejudice, which requires that he show
that a particular witness would have testifiedral,tand that the testimony would have been
favorable to PetitioneAlexandey 775 F.2d at 602.

The state court found that Petitioner failed tovile his counsel with the names of any
witnesses who could dispute Petitioner’s role ia dffense, and despite his best efforts, trial
counsel failed to find any witnesses. Thereforggl tcounsel's actions did not constitute
ineffective assistance of counsel. (D.E. 7-191at 1L

This Court concludes that Petitioner failed to dastmte that the state court’'s decision
was based on an unreasonable determination of abis for contrary to or based on an
unreasonable application of clearly established r&up Court precedent.  Therefore,
Respondent is entitled to summary judgment onisisise.

F. Trial Counsel’s Alleged Failure to Present a Deferes

Petitioner argues that trial counsel failed toaathe an insanity defense or make use of
the available psychiatric evidence. As previoustgted, Petitioner was examined by Dr.
Capitaine to determine his competency to stantldnd to consider the viability of an insanity
defense. (D.E. 7-7 at 74-77.) Dr. Capitaine caeduithat Petitioner was competent to stand
trial and that he was able to distinguish betwegimt and wrong and conform his behavior to the

requirements of the law. (D.E. 7-7 at 78-90.) Blaz® Dr. Capitaine’s report, as well as his own

10



observations, Petitioner’s trial counsel conclutleat pursuing an insanity defense would be a
poor trial strategy because there was little inthcathat the defense applied, and Petitioner
would be tacitly admitting he was guilty. (D.E. 9-at 83—-84.)

The state court found that there was no evidensepport an insanity defense; therefore,
the state court concluded that Petitioner’s tr@lresel was not ineffective for failing to present
an insanity defense. (D.E. 7-19 at 114-15, 12Z)s Court concludes that Petitioner failed to
demonstrate that the state court’s decision wasedbas an unreasonable determination of the
facts or contrary to or based on an unreasonalpliecapon of clearly established Supreme Court
precedent. Accordingly, Respondent is entitleduimmary judgment on this issue.

G. Trial Counsel’s Failure to Object to Evidence Refering to Petitioner as a
Drug Dealer and Smuggler

Petitioner argues that his attorney should hajectdd to evidence that Petitioner was
involved in a drug transaction because it was piiejal. At the beginning of the trial, trial
counsel moved the court to order the State notfeer to any extraneous offenses by Petitioner,
including any involvement with drugs or a drug qurecy. (D.E. 7-11, Tr. vol. Il, 4:21-5:2.)
The trial judge denied counsel’s motion and inggdcounsel that it was not necessary for him
to continue to object because a record of his dbjetad already been made. (Tr. vol. Il, 5:18—
5:22.)

The state court found that trial counsel’'s ass=tawas not ineffective because he had
objected to the evidence. (D.E. 7-19 at 119.)itiBeér has failed to demonstrate that the state
court’s decision was based on an unreasonablentietgion of the facts or contrary to or based
on an unreasonable application of clearly estabtisBupreme Court precedent. Therefore,

Respondent is entitled to summary judgment onisisise.

11



H. Trial Counsel’s Elicitation of Testimony Referencirg the Medellin Cartel of
Mexico

At trial, Sergeant Gerald Silva of the Nueces GgBheriff’'s Department testified for
the prosecution concerning several recorded telphaonversations that Petitioner's
co-defendant, Ms. Ozuna, made while in custodyo¥aihg her arrest. (D.E. 7-13, Tr. vol. IV,
93-159.) During one of the conversations that plaged for the jury, someone states, “So, but
| mean, | don’t have the connections that Sam asdilom have. | mean, he works for the damn
Medallines, and they have connections all overdamn place.” (Tr. vol. IV, 123:8-12.) On
cross examination, the following exchange occurbetiveen Petitioner’s trial counsel and
Sergeant Silva:

Mr. DICARLO: Your Honor, | had—I had a questiokle said—
the witness said that he was Spanish-speaking,tlearé was a
phrase that | thought was in Spanish used that Wwagas gonna
ask him about just one word. Is that all right?

THE COURT: Of course.

Q. (By Mr. DiCarlo) What is—there was somethingdsabout
work for medejinas. What is a medejinas?

| do not know.

You don’t know that? Medellin? Do you know whiaat

is?

It's South America. | mean, the only time I'eser heard
that term is in reference to people that are inediin

drugs.

What is a mechanic in Spanish, do you know?

The commonly used word is mecanico, which is aot
appropriate—not the correct Spanish word.

Okay. Is there any other word that you know of—

No.

> O»

>0 PO

(Tr. vol. IV, 161-62.) Petitioner asserts that hisorney’s elicitation of this evidence was
prejudicial and thus his attorney was ineffectiizE. 20 at 12.)

The state court found that the “Medellin” refererttad already been made before the
issue was raised by trial counsel, and Officer &#wesponse to trial counsel’'s questioning on

cross-examination was vague and unspecific, suah ithneither helped nor hurt Petitioner.
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(D.E. 17-9 at 119.) Accordingly, the state cowwhduded that Petitioner failed to show trial
counsel’'s strategy was unsound or that his quesgiowas prejudicial. Il.) This Court
concludes that the state court’s decision was aeéth on an unreasonable determination of the
facts or contrary to or based on an unreasonalpliecapon of clearly established Supreme Court
precedent. Therefore, Respondent is entitlednonsary judgment on this issue.

l. Trial Counsel’s Failure to Raise a Confrontation Chuse Objection

Petitioner argues that trial counsel should haveated to the admission of recorded
telephone conversations (D.E. 7-13, Tr. vol. IV;-839) which his co-defendant, Ms. Ozuna,
made from jail while awaiting trial. (D.E. 1-2 a4-415.) Petitioner claims that the statements are
testimonial and their admission violated his SiAtmendment right to confront the witnesses
against him. (D.E. 1-2 at 14-15; D.E. 20 at 13}-14.

The Sixth Amendment confrontation clause provithas in all criminal prosecutions, the
accused shall enjoy the right to be confronted withwithesses against him. The provision bars
admission of testimonial statements of a witnes® whl not appear at trial unless he was
unavailable to testify, and the defendant had @arpdpportunity for cross examination.
Crawford vs. Washington541 U.S. 36, 53-54 (2004). Testimony typicalyy a “solemn
declaration or affirmation made for the purposesthblishing or proving some factltl. at 51
(quoting 2 N.WEBSTER AN AMERICAN DICTIONARY OF THE ENGLISH LANGUAGE (1828)). An
accuser who makes a formal statement to governoféoers bears testimony in a sense that a
person who makes a causal remark to an acquaintboes not. Id.. Testimonial statements
include, but are not limited to (Bx partein-court testimony or its functional equivalen®) (
extrajudicial statements contained in formalizedtiteonial materials, such as confessions,

affidavits, depositions or prior testimony and $&tements that were made under circumstances
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which would lead an objective witness reasonablybétieve that the statement would be
available for use at a later trial dalie. at 51-52.

The state court found that the recorded teleprammeversations were initiated by Ms.
Ozuna, not law enforcement, and they constitutehtgmeous statements she made to private
persons; as such, they did not qualify as “testiadostatements” barred by the confrontation
clause. (D.E. 7-19 at 120). Consequently, theestatrt concluded that trial counsel did not
provide ineffective assistance by failing to objdld. at 123.) Because the state court’s decision
IS neither contrary to nor an unreasonable appbicadf clearly established Supreme Court
precedent, and because the state court’'s deteronnaftthe facts was not unreasonable in light
of the evidence presented to it, Petitioner's clasnwithout merit. Respondent is therefore
entitled to summary judgment on this issue.

J. Trial Counsel’s Failure to Request an Instruction on Accomplice Witness
Testimony

Petitioner argues that the testimony of his ceedéént, Ms. Ozuna, was essential to the
prosecution’s case against him, and had the jugnbeformed that it could not convict him
without some corroboration of his co-defendant'stiteony, there is a reasonable probability
that a rational jury would not have voted to cohvi(D.E. 1-2 at 6—-7; D.E. 20 at 14-15.)

Article 38.14 of the Texas Code of Criminal Prasedstates that “[a] conviction cannot
be had upon the testimony of an accomplice unleg®loorated by other evidence ....” Only
in-court accomplice testimony, however, is subjedhe accomplice rulédaynard v. State166
S.W.3d 403, 410 (Tex. App. 2005). Where theredspromise of immunity or leniency in
exchange for an accomplice’s testimony, then tiséfjcation for the rule—that an accomplice
may be inclined to fabricate her testimony to saweself at the expense of her co-defendant—is

lacking.Bingham v. State913 S.W.2d 208, 211 (Tex. Crim. App. 1995).
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The state court found that because Ms. Ozuna didestify at trial, she was not an
accomplice witness so Petitioner’s trial counsek wat ineffective for failing to request an
accomplice-witness instruction. (D.E. 7-19 at 119his Court concludes that the state court’s
decision did not constitute an unreasonable detetmoin of the facts, nor was it contrary to or
based on an unreasonable application of clearlabbshed Supreme Court precedent.
Therefore, Respondent is entitled to summary judgroe this issue.

K. Trial Counsel’s Failure to Timely Secure Petitionets Presence at Hearing for
a New Trial

Petitioner was not released from custody to atteechearing on the motion for new trial
because trial counsel failed to properly identifgnhin a bench warrant. Trial counsel did not
seek a continuance of the hearing. Petitionerrtsssigat he had a constitutional right to be
present at the hearing and his presence at thengeaould have resulted in a different outcome.
Petitioner wanted to attend the hearing to preseittence regarding his incompetency to stand
trial and his insanity defense. (D.E. 1-1 at 24-22&. 20 at 15-17.)

Every defendant has a due process right undef~theteenth Amendment to attend
hearings where *“ ‘his presence has a relation,oredsly substantial, to the fullness of his
opportunity to defend against the chargeKéntucky v. Stincer482 U.S. 730, 745 (1987)
(quoting Snyder v. Massachusett®391 U.S. 97, 105-06 (1934)). This right is nbsaute,
particularly “when the presence would be uselesth@benefit but a shadowSnydey 291 U.S.
at 106-07.

The state court found that trial counsel did naéernal to have Petitioner testify at the
hearing on his motion for new trial, and that taalinsel was unaware of anything that Petitioner
might have said at the hearing that would havestss$inis cause. (D.E. 7-19 at 118.) Moreover,

the state court found that Petitioner failed tospré any evidence that his presence would have
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added anything to his motion for new trial, andréfiere, he was not prejudicedd.) Based on
these findings, the state court concluded thattiBedr failed to demonstrate he received
ineffective assistance of counsdt.(at 118 & 122.) This Court concludes that theéestaurt’s
decision did not result from an unreasonable detextion of the facts, nor was it contrary to or
based on an unreasonable application of clearlabbkshed Supreme Court precedent.
Therefore, Respondent is entitled to summary judgroe this issue.

L. Cumulative Error

Petitioner argues that his attorney’s errors, takegether, amounted to ineffective
assistance of counsel. The state court found libatiuse Petitioner’s individual claims for
habeas relief failed, he could not show that thewdative effect of the alleged errors violated
his constitutional right. (D.E. 7-19 at 123.) 3Si@ourt concludes that the state court’s decision
was not contrary to, nor did it involve an unreadda application of clearly established
Supreme Court precedent, and it did not result famnunreasonable determination of the facts in
light of the evidence before the court. Accordindtespondent is entitled to summary judgment
on this issue.

M. Ineffective Assistance of Appellate Counsel Clai

Petitioner claims that appellate counsel rendereffective assistance by failing to argue
on direct appeal that the evidence was legallyffitsent to support a conviction for solicitation
to commit capital murder. (D.E. 1-2 at 19-24.) itReter argues that there was no evidence that
he knew of the forty dollars or that he personaltiered the money to the undercover agent
posing as a hit man. (D.E. 1-2 at 22—-23.) As remaitian is an element of solicitation, Petitioner
argues that there was insufficient evidence to stgps conviction. Id.)

The relevant inquiry on a legal sufficiency clas‘'whether, after viewing the evidence

in the light most favorable to the prosecution, aatjonal trier of fact would have found the
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essential elements of the crime beyond a reasomisliet.” Clayton v. State235 S.W.3d 772,
778 (Tex. Crim. App. 2007) (citingackson v. Virginia443 U.S. 307, 319 (1979)). The trial
court instructed the jury on the “law of partieshieh allowed the jurors to find Petitioner guilty
of solicitation to commit capital murder based oms.Mzuna’s conduct if Petitioner knew of
Ozuna’s intent to commit capital murder and acteith intent to promote or assist the
commission of the offense by encouraging, diregtaiding, or attempting to aid Ozuna in the
commission of the offense. (D.E. 7-19 at 134.)

The state court concluded that Petitioner wasembitled to habeas relief because the
evidence presented at trial was more than suffic@esupport Petitioner’s conviction. (D.E. 7-19
at 123). This Court finds that the state courgsigdion was not contrary to, nor did it involve an
unreasonable application of clearly establishedr&up Court precedent, and it did not result
from an unreasonable determination of the factdight of the evidence before the court.
Accordingly, Respondent is entitled to summary juégt on this issue.

VI. DUE PROCESS CLAIMS

A. Trial Court’s Failure to Hold a Hearing to Evaluate Petitioner's Competency
to Stand Trial

Petitioner claims that he was denied due procédsawowhen the state court failed to
conduct a competency hearing to determine whetbhewds fit to stand trial. (D.E. 20 at 22.)
The state court found that Petitioner’'s due procéss was not cognizable on a habeas petition
because Petitioner failed to raise the issue cectappeal. (D.E. 7-19 at 124.) However, the
court considered the merits of Petitioner's duecess claim and concluded (1) there was no
evidence upon which a jury could have made a fipdhimat Petitioner was incompetent, and

therefore, the trial court did not err in failing hold a competency hearing; and (2) any error in
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failing to conduct a competency hearing was harsnkasd did not contribute to Petitioner’s
conviction or punishmentld.)

Petitioner contends that he can raise lack of coemey for the first time on a petition for
habeas corpus. (D.E. 20 at 23.) Under Texas kamppears that a “lack of competency can be
raised for the first time by post-trial writ of hedss corpus.’Ex Parte Wilkinson2008 WL
2078508, at *4 (Tex. App. 2008 odoy v. Statel22 S.W.3d 315, 320 (Tex. App. 2008x
Parte Yarborough607 S.W.2d 565, 567 (Tex. Cr. App. 1980)). Howrethe habeas petitioner
has the burden to demonstrate a lack of competenstand trialld.

Under article 46B.004, gx. Cobe CrIM. PrROC., when there is a suggestion that the
defendant may be incompetent to stand trial, thge stourt must make an informal inquiry of
whether there is any evidence to support suchdinfin If, after an informal inquiry, the state
court determines that there is evidence to sugpasthe defendant may be incompetent, then it
must order an examination by an expert. Art. 46B(@p) A formal trial on the issue of
competency is not required if neither party regeiedtrial. Art. 46B.005(c).

Dr. Capitaine conducted a psychiatric evaluatibriPetitioner before trial. (D.E. 7-18
at 77-103.) He determined that Petitioner wasnsatne or retarded, and that he was competent
to stand trial.Ifd.) Petitioner presents no evidence to rebut thedengs. Petitioner alleges that
his mental evaluation was not performed by Dr. Gape, but by one of his assistants, and
therefore, he was never properly evaluated. (DEaR23.) However, this issue was never
brought to the trial judge’s attention. It wassfiraised by Petitioner in his state habeas petitio
(D.E. 7-19 at 57.)

Petitioner’s trial counsel stated in his affidaiait he believed Dr. Capitaine was correct

in his conclusions and that Petitioner was ablentderstand the charge against him and assist in
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his defense. Counsel also stated that Petitioppeared rational and responsive in his
conversations with counseld( at 82.) Petitioner never stated that he was atlgnhcompetent
nor did he indicate to trial counsel that he dekite raise the competency issue at trial or
sentencing.ld.)

This Court concludes that the state court’s degishat a competency hearing was not
required did not result from an unreasonable detextion of the facts in light of the available
evidence, nor was it contrary to or based on aeasunable application of clearly established
Supreme Court precedent. Therefore, Respondentitted to summary judgment on this issue.

B. Trial Court Permitted Petitioner to Plea to a Fundamentally Defective
Indictment

Petitioner contends that he was prejudiced becthesé¢rial judge did not have the full
indictment read to the jury. (D.E. 1-3 at 2; D.B2 @t 24.) When the prosecutor read the
indictment, he omitted any reference to Petitiomen-defendant, Herminia Ozuna. (D.E. 7-12,
Tr. vol. lll, 6:20-7:21.) Trial counsel objecteuht this did not constitute a direct reading of the
indictment. (Tr. vol. lll, 7:7-8.) Petitioner the@mtered a plea of not guilty. (Tr. vol. lll, 7:24.
Petitioner argues that the state court erred bywallg Petitioner to plead to a fundamentally
defective indictment and that the omission in #eding of the indictment led to trial counsel not
requesting an instruction on accomplice witnessnesy. (D.E. 1-3 at 1-3; D.E. 20 at 24.)

The state court determined that Petitioner’s claias not cognizable on habeas review
because he failed to raise the issue at trial atiatt appeal. (D.E. 7-19 at 124.) Alternatively,
the state court determined that the indictment matsdefective and there was no error in not
reading a co-defendant’s name when the co-defes@aattried separatelyd( at 124-25.) The
state court concluded that, at most, the omissidviso Ozuna’s name constituted a violation of

a procedural statute, which is not cognizable amitof habeas corpusld, at 124.)
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Petitioner failed to show that the state court'sisien was based on an unreasonable
determination of the facts or contrary to or basadan unreasonable application of clearly
established Supreme Court precedent. ThereforgpdRelent is entitled to summary judgment
on this issue.

VII.  CLAIM THAT THE TRIAL JUDGE IMPROPERLY MET WITH JURY

Petitioner claims that he was denied his rightatdair trial because the trial judge
improperly communicated with the jury both beforelafter the trial outside the presence of
Petitioner and his trial counsel. (D.E. 1-3 at 3B6E. 20 at 24.) The state court found that
Petitioner’s claim was not cognizable on habeasgevwevand that the trial judge committed no
error by conducting the general assembly portiorihef jury selection process and privately
speaking with the jurors after the trial had endedneither of these periods were part of the trial
(D.E. 7-19 at 125.) Petitioner failed to preseny &vidence or legal authority to support his
claim that the state court’s decision constitutediareasonable determination of the facts or was
contrary to or based on an unreasonable applicaifonlearly established Supreme Court
precedent. Accordingly, Respondent is entitledlimmary judgment on this issue.

VIll. CERTIFICATE OF APPEALABILITY

Petitioner requests that the Court grant him &fmate of appealability. (D.E. 20 at 25.)
Petitioner argues that reasonable jurists could fine district court's assessment of his
constitutional claims debatable or wronfg. And for those claims dismissed on procedural
grounds, Petitioner argues that jurists of reasaulavfind it debatable whether his habeas
petition states a valid claim for denial of a cdngbnal right, and that jurists of reason would
find it debatable whether the district court eriedts procedural ruling.ld. at 25-26.) The

Court disagrees. Accordingly, Petitioner’s request certificate of appealability is denied.
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IX.  CONCLUSION

Having reviewed the findings of fact and conclasiof law in the Magistrate Judge’s
Memorandum and Recommendation (D.E. 15), Petitisr@sjections (D.E. 20), and all other
relevant documents from the record, and having naadie novo disposition of those portions of
the Magistrate Judge’s Memorandum and Recommemdttdiahich objections were raised, the
Court adopts as its own the findings and conclusiointhe Magistrate Judge, as supplemented
herein. Accordingly, Petitioner’s objections (DZD) arecOVERRULED ; Respondent’s Motion
for Summary Judgment (D.E. 11) IGRANTED; this action is DISMISSED WITH

PREJUDICE; and a Certificate of Appealability BENIED.

ORDERED this 8" day of March 2012.

Tl fbrgale, Korvor

NELVA GONZALES RAMOS
UNITED STATES DISTRICT JUDGE
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