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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

GEORGE LEAL,et al,

Plaintiffs,

VS. CIVIL ACTION NO. C-11-249

JOHN MCHUGH,

w W W W W W W W

Defendant.

ORDER DISMISSING PLAINTIFES’ CLAIMS

Before the Court is “Defendant’s Motion to Dismidstion for Summary
Judgment” (D.E. 9), along with the Plaintiffs’ Resise (D.E. 12). For the reasons set
out below, the Motion to Dismiss is GRANTED.

A. Jurisdiction

The Court has federal question jurisdiction oves thction for discrimination
under Title VII of the Civil Rights Act of 1964, 44.S.C. 8§ 2000e, et seq. and the Age
Discrimination in Employment Act of 1967, 29 U.S&621, et seq. 28 U.S.C. 8§88 1331,
1343.

B. Introduction

Plaintiffs George Leal and John Lozano filed tlag$uit against Defendant, John
McHugh, Secretary of the Department of the Armydaemthe Age Discrimination in
Employment Act (“ADEA”). They allege that the Cargp Christi Army Depot
(“CCAD?”) had two openings for engineers for whicbth Plaintiffs were qualified. They

claim that they were not selected for the positibesause the Army preferred a younger
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candidate. Plaintiff Leal also sued for retaliationder Title VII of the Civil Rights Act
of 1964, claiming that he had previously made, ssisied in, Equal Employment
Opportunity cases against CCAD. He claims that dugrent non-selection was in
retaliation for that prior protected activity. [@edant has moved to dismiss the claims
for failure to state a claim upon which relief dangranted.
C. Motion to Dismiss: The Framework for the Evaluation

Defendant seeks dismissal of this case under Fe@ivkRP. 12(b)(6), arguing that
the Complaint (D.E. 1) fails to state a claim updnich relief can be granted. Plaintiffs
filed a Response to that Motion (D.E. 12), alonghva First Amended Complaint (D.E.
11). The test of pleadings under Rule 12(b)(6)@sised to balance a party’s right to
redress against the interests of all parties aaaddlirt in minimizing expenditure of time,
money, and resourcesBell Atlantic Corp. v. Twombjy550 U.S. 544, 127 S.Ct. 1955,
1966 (2007). Thél'womblycourt expressly “retired” the old test statedGonley v.
Gibson 355 U.S. 41, 45-46, 78 S.Ct. 99 (1957) that apiamt would not be dismissed
“unless it appears beyond doubt that the plaictifi prove no set of facts in support of
his claim which would entitle him to relief.”Twombly 127 S.Ct. at 1969 (quoting
Conley, supra The revised standard for determining whethetoaplaint states a
cognizable claim has been outlined by the UniteateSt Supreme Court iiwombly,
supraandAshcroft v. Igbal556 U.S. 662, 129 S.Ct. 1937 (2009).

Federal Rule of Civil Procedure 8(a)(2) requires/da short and plain statement
of the claim showing that the pleader is entitiedelief.” Furthermore, “Pleadings must

be construed so as to do justice.” Rule 8(e). rHuyglirement that the pleader “show”
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that he is entitled to relief has been construedreguire “more than labels and
conclusions[;] a formulaic recitation of the elerteenf a cause of action will not do.”
Twombly 127 S.Ct. at 1964-65 (citingapasan v. Allain478 U.S. 265, 286, 106 S.Ct.
2932 (1986)).

Factual allegations are required, sufficient teedhe entitlement to relief above
the level of mere speculationTwombly 127 S.Ct. at 1965. Those factual allegations
must then be taken as true, even if doubtfdl. In other words, the pleader must make

77 L

allegations that take the claim from “conclusorg’“tactual’” and beyond “possible” to
“plausible.” 1d., 127 S.Ct. at 1966. ThBwomblycourt stated, “[W]e do not require
heightened fact pleading of specifics, but onlywggiofacts to state a claim to relief that
is plausible on its face.” 127 S.Ct. at 1974.

The Court, elaborating ofiwombly stated, “The plausibility standard is not akin
to a ‘probability requirement,” but it asks for mothan a sheer possibility that a
defendant has acted unlawfullyigbal, 129 S.Ct. at 1949. “Threadbare recitals of the
elements of a cause of action, supported by mearelesory statements, do not suffice.”
Id. In dismissing the claim iigbal, the Court stated, “It is the conclusory nature of
respondent's allegations, rather than their exgyanty fanciful nature, that disentitles
them to the presumption of truth.” 127 S.Ct. &81.9

D. Evaluation of the Complaint
a. Age Discrimination Claims

There are four elements that must be proven tdksitaan age discrimination

claim under the Age Discrimination in Employmentt AADEA”), 29 U.S.C. § 633a, et
3/12



seq. Thus, Plaintiffs must “show” a plausible elaon each element: (1) Plaintiffs are
within the protected class; (2) Plaintiffs are dfiedl for the position; (3) Plaintiffs
suffered an adverse employment decision; and @htffs were replaced by a younger
worker or treated less favorably than similarlyated younger employeeSmith v. City
of Jackson, Miss351 F.3d 183, 196 {(5Cir. 2003).

In its Motion to Dismiss under Rule 12(b)(6), Dedent complains of the first and
fourth elements: that Plaintiffs’ pleadings did satisfy the requirement of showing that
Plaintiffs are within the protected class or theyt were replaced by younger workers or
treated less favorably than similarly situated ygemworkers. The protected class has
been determined to be workers over the age of.f@ge29 U.S.C. 8 631. In particular,
Plaintiffs’ Original Complaint did not set out tfaintiffs’ ages or birth years, although
it referenced the Plaintiffs’ experience, which \pdes only contextual clues. After
Defendant filed its Motion, Plaintiffs filed theKirst Amended Complaint, which has
added the Plaintiffs’ birth years. These allegadichow that Plaintiffs are in the
protected class.

With respect to the fourth element’s requiremerat tthe Plaintiffs show that
younger workers were treated more favorably, HféshtComplaint fails to allege
(directly or indirectly) the age of successful apght, John Clay. Silence in this regard

renders insufficient any age discrimination claialated to Defendant hiring Mr. Clay.

1 It appears from Plaintiffs’ Response (D.E. 12attPlaintiffs intentionally omitted Mr. Clay’s ageom their

Complaint because (1) Clay is older than one ofRfantiffs and only two years younger than theeottand (2)
they have a strategic desire to transform the Qizfetis motion into one for summary judgment in ertbeimpose
the burden of discovery on Defendant. The Cowapldroves of this tactic.
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It is axiomatic that an age discrimination claimséad on the Defendant selecting a

different person for the job must involve the stdedeing younger than the plaintiff.
Desiring to maintain their complaint regarding Ntay’s hire, Plaintiffs argue in

their Response that Mr. Clay may have been seldotezhe of the two open positions as

a pretext, in order to establish “ ‘cover’ for theelection of the much younger Rudy
Solis.” D.E. 12, p. 4. For this proposition, Pl#fs cite Russell v. McKinney Hospital
Venture 235 F.3d 219 (& Cir. 2000) (finding evidence of pretext in failute follow
progressive discipline policiesRussellis not helpful to the analysis in this case.

Webster defines “pretext” as “a purpose or motilegad or an appearance
assumed in order to cloak the real intention otestd affairs.” M:RRIAM-WEBSTER'S
COLLEGIATE DICTIONARY 984 (11" ed. 2004). While a company might state a basis fo
an employment decision that is nothing but a smueen to hide discriminatory
motives, it is quite another thing to suggest tatactual hiring of an individual of a
similar status as the Plaintiff for a position thla¢ Plaintiff wanted is pretextual with
respect to a different position.

In other words, Plaintiffs cannot show that theingrof Mr. Clay isfalse or
unworthy of credenceSee generally, Jackson v. Cal-Western Packaging.C602 F.3d
374, 379 (B Cir. 2010) (discussing requirements for estahtighpretext). The hiring
simply “is.” Plaintiffs have made no effort to plé or prove, for instance, that Mr. Clay
was hired and then immediately terminated. Withawatre, the Court is unwilling to

accept Plaintiffs’ argument that Mr. Clay’'s emplogmh by Defendant is merely

pretextual.
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That said, the Court is also unwilling to find theat of Plaintiffs’ claims are
eliminated by the mere fact that one of two posgiowas filled by someone of
unspecified age. If Plaintiffs can establish anl¢ghat the hiring of Mr. Rudy Solis was
discriminatory, then the Defendant’s motion woult/é to be denied. Plaintiffs do state
that Rudy Solis was “much younger” than Plaintdisd that he was selected for one of
the open positions instead of either of Plaintiffén the First Amended Complaint,
Plaintiffs state that Rudy Solis was “substantiatbunger” than Plaintiffs. Under the
Twomblytest, the Court finds that this allegation is ®ight. A plaintiff should not be
required to extract an opponent’s personal andafgiinformation, such as an exact age
or birth year, prior to discovery.This allegation is sufficient to show that thaioi of
comparative youth is plausible.

However, the inquiry does not end there. Evenoihe allegations support a
claim, if other allegations negate the claim orfakse, then the pleading does not survive
the 12(b)(6) review.

A complaint is subject to dismissal for failuresiate a claim
if the allegations, taken as true, show the pl#ing not
entitled to relief. If the allegations, for exampkhow that
relief is barred by the applicable statute of latidns, the
complaint is subject to dismissal for failure tatsta claim;
that does not make the statute of limitations aggslan
affirmative defenseseeFed. Rule Civ. Proc. 8(c). Whether a

particular ground for opposing a claim may be thsi$ for
dismissal for failure to state a claim depends dretiver the

2 The Court is skeptical that Plaintiffs were ulealo plead the exact age of Mr. Solis, given thit case has been
through an EEOC procedure and that Plaintiffs chms@ise “substantially younger,” citing in their $p@nse
O’Connor v. Consolidated Coin Caterers Cqrpl17 U.S. 308, 116 S.Ct. 1307, 1310 (1996), whicknowledges
that a 40-year-old can still be “substantially ygeri than a Plaintiff and thus inclusion in the &nv40” protected
class does not, by itself, eliminate the age disicration claim.
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allegations in the complaint suffice to establishttground,
not on the nature of the ground in the abstract.

Jones v. Bogkb49 U.S. 199, 215, 127 S.Ct. 910, 920-21 (20(¢fendant argues that
the age discrimination claims cannot succeed becRiantiffs’ complaint with respect
to Rudy Solis’ selection is, on its face, blendedhwan allegation of a personal
relationship between Solis and Defendant's managgntbus showing Defendant's
“mixed motive” and eliminating age discriminatios thesole basis of the decision.

In this regard, Defendant citdackson v. Cal-Western Packaging CoG02 F.3d
374, 377 (8 Cir. 2010) for the proposition that age must be ‘thut for” cause of the
employer’s action for liability to attach under tA®EA. The Supreme Court has held
that mixed-motive cases, while permitted in Titl# ¥ases, are not permitted under the
ADEA. Gross v. FBL Financial Services, Ind29 S.Ct. 2343, 2350 (2009). A plaintiff
cannot prevail in a mixed-motive age discriminattase because the burden never shifts
to the defendant to disprove the discriminatoryiwgt The reason for this is that the
ADEA does not permit an action when the allegeccréisination is “a motivating
factor.” Instead, age discrimination must be ¢héy basis for the adverse employment
action. Id.

Plaintiffs respond that their reference to the peas relationship between Rudy
Solis and the Defendant’'s management was not siateel “a motivating factor” and that
to so hold is to make inferences in favor of théebdant in direct contravention of
summary judgment procedure requiring all inferenicebe in favor of the non-movant.

See generally, Rubenstein, supralthough contained in a hybrid motion, this argent
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will be evaluated not under summary judgment pracgedbut under Rule 12(b)(6). The
guestion is whether, when accepted as true, tegatlbns on their face make the claims
plausible or eliminate the right to relietwombly, supraJones, supra

The language at issue, from the First Amended Caimplis as follows:

Rudy Solis had a close personal relationship witichislel
Webb’s supervisor, Luis Salinas. Mr. Salinas was Chief
of the Facilities, Engineering Management DivisiomMr.
Salinas expressed a need for “new blood” in hisadeent. .
. . Chief Salinas denies involvement in the sebectf Mr.
Solis. But, his testimony was contradicted durihg EEO
investigation.
Two persons were selected in October, 2009, Rudig Sod
John Clay. Rudy Solis had told co-workers he wolbéd
selected.Michael Webb said he was told by Luis Salinas to
select Rudy Solis.

D.E. 11, p. 2 (emphasis added).

These allegations expressly state that Salinasuiotel Webb to hire Solis
because of his personal relationship and desirénfor blood.” If Plaintiffs’ allegations
are to be accepted as true, then Solis was hingghrit, because of his relationship with
Salinas. Plaintiffs’ argument that they did notuadly claim that the decision was
“motivated” by the personal relationship is makandistinction without a difference.

No inference is required to interpret this parttioé Plaintiffs’ First Amended
Complaint. If an inference were to be made in fawb Plaintiffs as non-movants,
Plaintiffs have failed to point out exactly whaathnference should be or how the plain

language of their Complaint cannot be interpreted@raating a mixed-motive for hiring

Solis.
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An employment decision made upon a personal relsiip is not actionableSee
also, Odom v. Frank3 F.3d 839, 849-50 {5Cir. 1993) (promotion that was the result of
a “good old boy” network, while “untoward,” is nattionable). Moreover, the reference
to Salinas’ desire for “new blood” neither vitiatdege “personal relationship” allegation
nor states a claim for age discrimination if acedms true. The Fifth Circuit has had the
opportunity to review several age discriminatiosesin which plaintiffs relied on an
employer's reference to a need for “new blood.” eThbnly opinions finding
discrimination have involved additional evidencerided from the employer, that “new
blood” was intended to refer to “younger’” employeeblawkins v. Frank Gillman
Pontiac, 102 Fed. Appx. 394, 396, 2004 WL 1431663, *f @Gir. 2004) (supervisor
explained that by “new blood” he meant, “you knoygunger people”);Wilson v.
Monarch Paper Cg 939 F.2d 1138, 1140 (5Cir. 1991) (numerous references to age,
and an expressed desire for “new blood” and a “gaeam?”).

A reference to “new blood” by itself, because itedonot necessarily mean
“younger,” is insufficient to support an age disanation claim. Elliott v. Group
Medical & Surgical Sery.714 F.2d 556, 565 {5Cir.1983),cert. denied467 U.S. 1215,
104 S.Ct. 2658 (1984) (employer's statement thatdrged “new blood” and a “lean and
mean team” did not show age discriminatioWyvill v. United Companies Life Ins. Co
212 F.3d 296, 304 {5Cir. 2000) (desire to get rid of existing employedr order to
construct more aggressive and productive team ‘tmighv blood” were insufficient stray

remarks).
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In order for an age-based comment to be probafiam @mployer's discriminatory
intent, it must be direct and unambiguous, allovangasonable jury to conclude without
any inferences or presumptions that age was ardeiative factor in the decision to
terminate the employeeEqual Employment Opportunity Commission v. Texas
Instruments, Ing.100 F.3d 1173, 1181 {(5Cir.1996) (citing Bodenheimer v. PPG
Industries, Inc.5 F.3d 955, 958 (5Cir.1993)). Thus, if accepted as true, the Pildnt
claims regarding Salinas’s remarks and relations¥ith Solis cannot sustain their age
discrimination lawsuit and, in fact, defeat it.

In Plaintiffs’ Response, they argue that their glegs regarding the Defendant’s
procedural irregularities in the sequencing of theng decision must be taken into
consideration, along with the argument that thénkfés were clearly better qualified for
the job than those selected. The Court rejectsetterguments. First, no additional
allegations can overcome the finding that the Fffsnhave asserted a mixed-motive
case, which is prohibited. Second, the pleadimgsresufficient to demonstrate how the
alleged procedural irregularities show age disaration.

b. Retaliation Claim

Plaintiff Leal has also asserted a retaliationnglaiThe elements of such a claim
are: (1) he participated in an activity protectsdTitle VII; (2) his employer took an
adverse employment action against him; and (3)usalaconnection exists between the
protected activity and the adverse employment actMcCoy v. City of Shrevepod92
F.3d 551, 557 (& Cir. 2007);Holtzclaw v. DSC Communications Cqr@55 F.3d 254,

259 (8" Cir. 2001) (same elements expressed in ADEA adtahi claim).
10/12



Defendant challenges Plaintiff's pleading on thsiddhat it does not show that
Plaintiff's employer knew of the protected EEOCaty and that there is a causal
connection between the Plaintiffs EEOC activity damis non-selection for the
employment position. More specifically, Defendasserts that the Plaintiff did not show
(a) a specific protected activity or that it tookage in close time proximity to the
employment decision and (b) that those making tinedh decision for the employer
knew about the protected activity and, causallgduis against him in retaliation in the
employment decision.

Aside from the EEO complaint made for the purpdsextiausting administrative
remedies prior to filing this case, Plaintiff Ledleges that he “had participated in prior
EEO complaints on behalf of co-workers.” D.E.lfi.response to Defendant’s Motion to
Dismiss, Plaintiff Leal added “as recently as 2006&is description of the prior EEO
activity and alleges that Salinas was the supervismlved in a retaliation claim Leal
filed in 2000. D.E. 11.

Protected activity occurring three to nine yearnsrpio the employment decision
complained of is insufficient to support a retadatclaim. Clark County School Dist. v.
Breeden 532 U.S. 268, 273 (2001) (a 20-month intervalgasts “no causality at all”).
Expanding the potential causal connection to aethr@ nine-year interval would
encourage frivolous Title VII filings, as they waubecome a sort of “insurance” in that
employees could make them in order to try to irtsulthemselves from adverse
employment decisions for years. Plaintiff's allegas, even if accepted as true, are too

attenuated to support a claim of retaliation.
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With respect to Plaintiff Leal's retaliation clainthe Court finds that the
allegations do not satisfy thevomblytest of showing a plausible entitlement to relief.
Because Plaintiff Leal did not plead a plausibleised connection, the Defendant’s
motion to dismiss the retaliation claim is GRANTED.

E. Motion for Summary Judgment

Having disposed of the case on the pleadings, thet@ decision is not made on
Defendant’s proffered evidence. Thus the Courtsdonet consider the Defendant’s
motion to be transformed into a Rule 56 summargient motion by way of Rule 12(d)
and does not rule on Plaintiffs’ objections to Defant’'s summary judgment evidence.

With respect to Plaintiffs’ request for discovetfie Court notes from the First
Amended Complaint that this matter has been throaghEEOC investigation and
hearing where Plaintiffs had the opportunity toelep evidence. Furthermore, Plaintiffs
failed to satisfy Rule 56(d). They have not pr@eddany affidavit or declaration setting
forth specified reasons for failing to present &agtual evidence to oppose the motion.
Thus no additional relief is warranted for Plaif#tiin adjudicating Defendant’s Motion.

F. Conclusion

For the foregoing reasons, Defendant’s Motion tendsés/Motion for Summary

Judgment (D.E. 9) is GRANTED as to all of Plairgtif€laims. This is a Final Judgment.

ORDERED this 4th day of November, 2011.

NELVA GONZALES RAMOS
UNITED STATES DISTRICT JUDGE
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