
1 As Director of the Texas Department of Criminal Justice - Correctional Institutions Division, Rick Thaler
is the proper respondent in this habeas action.  Braden v. 30th Judicial Cir. Ct of Ky., 410 U.S. 484, 494-95 (1973)
(citing Wales v. Whitney, 114 U.S. 564, 574 (1885)); Mounce v. Knighten, 503 F.2d 967, 969 (5th Cir. 1974) (per
curiam); West v. Louisiana, 478 F.2d 1026, 1029 n.1 (5th Cir. 1973) (citing Wales); see also Rule 2(a) of the Rules
Governing Section 2254 Cases (“If the petitioner is currently in custody under a state court judgment, the petition
must name as respondent the state officer who has custody.”).   
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OPINION AND ORDER SUMMARILY DISMISSING THE HABEAS PETITION

In this petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254, petitioner Javier

Lopez challenges a disciplinary proceeding.  (D.E. 1).  For the reasons stated herein, this action

is summarily dismissed for failure to state a violation upon which habeas corpus relief can be

granted.

I.  JURISDICTION

The Court has jurisdiction over the subject matter and the parties pursuant to 28 U.S.C.

§§ 2241, 2254, which provide that jurisdiction is proper where the inmate is confined, or where

the conviction was obtained.  Wadsworth v. Johnson, 235 F.3d 959, 961-62 (5th Cir. 2002). 

Petitioner was confined in Beeville, Texas when this action was filed.  (D.E. 1).  Jurisdiction is,

therefore, proper in this Court.  28 U.S.C. § 124(b)(6).  Upon consent of petitioner, (D.E. 8), the

action was referred to a United States Magistrate Judge to conduct all further proceedings,

including entry of final judgment.  (D.E. 10); see also 28 U.S.C. § 636(c).
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II.  BACKGROUND

While incarcerated at the McConnell Unit in Beeville, Texas, petitioner was charged with

a disciplinary case alleging that he attempted to assault a correctional officer.  (D.E. 1, at 5).  On

April 13, 2011, he was found guilty of this charge and punished with the loss of 45 days of

recreation restriction and 45 days of commissary restriction.  Id.  He also remained at line class

L3.  Id.  

Petitioner filed a Step 1 grievance appealing the guilty finding, but that finding was

upheld on May 12, 2011.  Id. at 5-6.  He then filed a Step 2 grievance, but again the guilty

finding was upheld in June 2011.  Id. at 6.  

On August 29, 2011, petitioner filed this habeas petition asserting two grounds.  First, he

asserts that he was wrongfully charged because he is actually innocent.  Id.  Specifically, he

claims that he has a medical condition that causes him to “black out and pass out.”  Id.  He was

disoriented and did not know what was happening, but maintains he never assaulted an officer. 

Id.  Instead, the incident was “misjudged by the charging officer.”  Id.  

Second, petitioner claims that he was found guilty of a non-existent rule violation. 

Specifically, he alleges that there is no Code 03.0 in the Texas Department of Criminal Justice

Disciplinary Rules And Procedures Handbook.  Id.  Consequently, he argues that he should not

have been found guilty.  

III.  DISCUSSION

A. Summary Dismissal Is Permitted Pursuant To Habeas Corpus Rule 4.     

Rule 4 of the Rules Governing § 2254 Cases authorizes dismissal of non-meritorious

claims, that is, claims that fail to show that the petitioner is being held in custody in violation of

the Constitution or laws of the United States, or claims that are factually frivolous.  See, e.g.,
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Dellenbach v. Hanks, 76 F.3d 820, 822 (7th Cir. 1996) (noting that despite similarities between

Rule 4 and Rule 12(b)(6) of the Federal Rules of Civil Procedure, a habeas petition must cross

some “threshold of plausibility” before requiring a custodian to answer, not merely allege facts

that if proved would establish petitioner’s entitlement to relief); Small v. Endicott, 998 F.2d 411,

414 (7th Cir. 1993) (Rule 4 authorizes dismissal if petition fails to state a claim or is factually

frivolous); Veneri v. Missouri, 734 F.2d 391, 393 (8th Cir. 1984) (per curiam) (dismissal

pursuant to Rule 4 is appropriate for failure to exhaust claims or frivolous claims).  To avoid

summary dismissal, the facts pleaded must “point to a ‘real possibility of constitutional error.’” 

Rule 4, Rules Governing § 2254 Cases, advisory committee note (citing Aubut v. Maine, 431

F.2d 688, 689 (1st Cir. 1970)).  It is the duty of the court to screen out frivolous applications and

eliminate the burden that would be placed on the respondent by ordering an unnecessary answer. 

Kiser v. Johnson, 163 F.3d 326, 328 (5th Cir. 1999) (district court has the power to screen out

frivolous motions and eliminate the burden that would fall on the respondent).  

B. Petitioner’s Challenge Does Not Invoke A Constitutionally Protected Right.

Petitioner fails to allege the requisite constitutional deprivation necessary for federal

habeas relief to be granted.  (D.E. 1, at 5).  Specifically, he asserts only a loss of 45 days of

commissary privileges and 45 days of recreation privileges, as well as remaining in line class L3. 

Id.  

A petitioner challenging a disciplinary hearing must show that the punishment intrudes

on a protected liberty interest “so as to entitle him to those minimum procedures appropriate

under the circumstances and required by the due process clause to insure that the state-created

right is not arbitrarily abrogated.”  Madison v. Parker, 104 F.3d 765, 768 (5th Cir. 1997) (citing

Wolff v. McDonnell, 418 U.S. 539, 557 (1974)); see also Malchi v. Thaler, 211 F.3d 953, 957
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(5th Cir. 2000) (“Federal habeas relief cannot be had ‘absent the allegation by a plaintiff that he

or she has been deprived of some right secured to him or her by the United States Constitution or

the laws of the United States’”) (citation omitted).  The Supreme Court has explained that many

of the restraints of prison life do not violate the Constitution: 

[T]hese [liberty] interests will be generally limited to freedom
from restraint which, while not exceeding the sentence in such an
unexpected manner as to give rise to protection by the Due Process
Clause of its own force,... nonetheless imposes atypical and
significant hardship on the inmate in relation to the ordinary
incidents of prison life.

Sandin v. Conner, 515 U.S. 472, 484 (1995) (citations omitted).  The Fifth Circuit has further

explained that “these interests are generally limited to state created regulations or statutes which

affect the quantity of time rather than the quality of time served by a prisoner.”  Madison, 104

F.3d at 767.

1. Petitioner had no liberty interest in his commissary or recreation privileges.

Petitioner challenges his disciplinary proceeding based on the limitation of his

commissary and recreation privileges.  (D.E. 1, at 5).  The loss of such privileges, however, is

not atypical, significant deprivations that could encroach upon any liberty interest.  Sandin, 515

U.S. at 485-86; Madison, 104 F.3d at 768 (“[petitioner’s] 30 day commissary and cell

restrictions ... do not represent the type of atypical, significant deprivations in which a state

might create a liberty interest”).  Similarly, segregated confinement as a disciplinary sanction has

not been found to implicate constitutional liberty interests.  Sandin, 515 U.S. at 486.

As a result of petitioner’s disciplinary conviction, he lost 45 days each of commissary

and recreation privileges.  The Supreme Court and Fifth Circuit have addressed these issues

directly and concluded that they are not the type of liberty interests protected by the Fourteenth

Amendment.  Thus, petitioner’s challenge to his reduction in commissary or recreation privileges
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does not invoke liberty interests. 

2. Petitioner had no liberty interest in his line class status.

Petitioner claims that he was also punished in that his line class remains at L3.  (D.E. 1,

at 5).  The Fifth Circuit has held that prisoners do not have a protected interest in assignment to

any good-time credit earning status.  Malchi, 211 F.3d at 958-59; Luken v. Scott, 71 F.3d 192,

193 (5th Cir. 1995) (per curiam).  Simply put, even if the Texas Department of Criminal Justice

erroneously convicted petitioner because its deficient procedures would otherwise have violated

Due Process, the lack of any constitutional deprivation of liberty means there is no Due Process

violation.  Accordingly, petitioner fails to state a claim based on the change in his line class, and

dismissal is appropriate.  

IV.  CERTIFICATE OF APPEALABILITY

An appeal may not be taken to the Fifth Circuit from a final order in a habeas corpus

proceeding “[u]nless a circuit justice or judge issues a certificate of appealability.”  28 U.S.C. 

§ 2253(c)(1)(A).  Although petitioner has not yet filed a notice of appeal, this Court nonetheless

addresses whether he would be entitled to a certificate of appealability.  A district court ruling on

a petitioner’s relief may sua sponte rule on a certificate of appealability because it “is in the best

position to determine whether the petitioner has made a substantial showing of a denial of a

constitutional right on the issues before that court.  Further briefing and argument on the very

issues the court has just ruled on would be repetitious.”  Alexander v. Johnson, 211 F.3d 895,

898 (5th Cir. 2000) (per curiam).

The statute establishes that “[a] certificate of appealability may issue ... only if the

applicant has made a substantial showing of the denial of a constitutional right.”  28 U.S.C. 

§ 2253(c)(2).  “The COA determination under § 2253(c) requires an overview of the claims in
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the habeas petition and a general assessment of their merits.”  Miller-El v. Cockrell, 537 U.S.

322, 336 (2003).  To warrant a grant of the certificate as to claims denied on their merits, “[t]he

petitioner must demonstrate that reasonable jurists would find the district court’s assessment of

the constitutional claims debatable or wrong.”  Slack v. McDaniel, 529 U.S. 473, 484 (2000). 

This standard requires a § 2254 petitioner to demonstrate that “reasonable jurists could debate

whether ... the [petition] should have been resolved in a different manner or that the issues

presented ... deserve[d] encouragement to proceed further.”  United States v. Jones, 287 F.3d

325, 329 (5th Cir. 2002) (citation omitted).

As to claims district courts reject solely on procedural grounds, a petitioner must show

both “that jurists of reason would find it debatable whether the petition states a valid claim of the

denial of a constitutional right and that jurists of reason would find it debatable whether the

district court was correct in its procedural ruling.”  Slack, 529 U.S. at 484 (emphasis added).  

Reasonable jurists could not debate this denial on substantive or procedural grounds nor

find that the issues presented are adequate to proceed.  Miller-El, 537 U.S. at 327 (citing Slack,

529 U.S. at 484).  Accordingly, petitioner is not entitled to a certificate of appealability.

V.  CONCLUSION

Based on the foregoing reasons, petitioner’s petition for a writ of habeas corpus, (D.E. 1),

is summarily dismissed.  Additionally, petitioner is denied a certificate of appealability.

ORDERED this 11th day of October 2011.  

___________________________________
BRIAN  L. OWSLEY  
UNITED STATES MAGISTRATE JUDGE


