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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

JOE DALE MARTINEZ, et al, 8
8
Plaintiffs, 8

VS. § CIVIL ACTION NO. 2:11-CV-295
8
REFINERY TERMINAL FIRE 8
COMPANY, 8
8
Defendant. 8

ORDER

Plaintiffs allege that Refinery Terminal Fire Coamy (RTFC) violated provisions
of the Fair Labor Standards Act (FLSA), 29 U.S.Q2® et seq., and owes them back
wages. The Court previously determined that RTkdlated the FLSA when it made
improper deductions from employees’ salaries. Bgndre the parties’ motions for the
determination of damages: (1) RTFC's motion fortiph summary judgment for
determination of the regular rate (D.E. 235) anel ibsponses and replies thereto (D.E.
244, 245, 250, 251) and (2) Plaintiffs’ motion feummary judgment on the proper
measure of damages (D.E. 237) and the responsesephes thereto (D.E. 248, 249,
257). Also pending is Plaintiffs’ motion to strikke unsworn expert reports of Patricia
Slate and Donald Deere (D.E. 255, 256) and RTF&€panse and motion to file sworn
declarations from Slate and Deere (D.E. 258). dditeon, the parties have filed cross
motions for summary judgment on this issue of wlethe FLSA violations were willful

(D.E. 234, 243, 249, 254, 258).
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The Court held a hearing on the motions to deteendiamages on November 14,
2014. At the hearing, the Court found that RTF@ hat met its burden to show that the
pay for the additional time worked (ATW) and calioours (CO) fell within the
exclusions set forth in 29 U.S.C. 88 207(e)(5) & (6he Court found that ATW & CO
pay was additional compensation for hours worked &as not an overtime premium
because such pay was received during regular heorgked as well as when the
employee had worked fewer than regular hours.

Based on this finding, the Court held that, iniadd to RTFC violating the
fluctuating workweek (FWW) method of compensatignnaking improper deductions,
RTFC also violated it by improperly characteriziAdW and CO pay as overtime
premiums. As a result of this additional pay, Blaintiffs’ salary varied with the number
of hours worked and thus was not fixed.

Consequently, the Court stated that in determitinegregular rate of pay, the total
compensation would include the salary plus ATW & pay. The Court must now
address whether the total compensation will bedéiby 40 hours, the scheduled hours
worked, or by all hours worked. After further rewi and as more fully discussed below,
the Court orders that the total compensation dbalidivided by all hours worked to
determine the regular rate. Additionally, the Gdunds that RTFC willfully violated the
FLSA which results in the three-year statute oftttons being applicable.

At the hearing, the Court denied RTFC’s motionetaclude the opinion and
testimony of Bryan Farrington (D.E. 236) and RTF@istion to exclude the opinion and

testimony of David L. Kern (D.E. 241). Because eurt has ruled in favor of the
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Plaintiffs on the issue of willfulness, the Courtds that Plaintiffs’ motion to strike the
reports of RTFC’s experts (D.E. 255, 256) and RTg~@btion to file sworn declarations
of these experts (D.E. 258) are moot.

JURISDICTION AND VENUE

This court has jurisdiction pursuant to 28 U.S.€.1831 and 1343. Venue is
proper in this court because a substantial parthef actions about which Plaintiffs
complain occurred in Nueces County, Texas, whidbdated in the Southern District of
Texas.

BACKGROUND

RTFC is a private not-for-profit company that po®s firefighting and related
services to refineries and petrochemical facilitie§he organization is owned by its
members, primarily petrochemical refineries, whg pa annual assessment for access to
fire protection. RTFC has a main station and fivglant stations, four of which are
located in Corpus Christi and one which is locateBort Arthur, Texas. RTFC employs
more than 100 full-time firefighters and Plaintifise current and former employees of
RTFC.

Beginning in 2004, RTFC began using the FWW metiogoiay its employees and
continued to use that method until December 31,120hen it switched back to a
traditional method of paying an hourly wage plusdiand-a-half for overtime.
Plaintiffs’ hours fluctuated as they normally wodk24-hour shifts followed by 48-hour
periods when they were off, which resulted in tivearking forty-eight hours one week

and seventy-two hours the next week. In addit®iaintiffs often worked more than the
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regular forty-eight or seventy-two hours in a wodek and the extra hours were
classified as “additional time worked” (ATW) or ‘itaut” hours, depending on the duties
performed. Also, Plaintiffs sometimes received %0 $ump sum payment if they
appeared to work within thirty minutes after beaailed when they were scheduled to be
off, described as “reporting pay”.

Plaintiffs filed this lawsuit on September 9, 2015everal motions for partial
summary judgment have been filed and ruled upothbyCourt. On January 15, 2014,
the Court granted a motion for partial summary judgt filed by Plaintiffs on the FWW
method when it found that RTFC had violated the FW\&thod by making improper
deductions from employees’ pay (Transcript of Hegrneld Jan. 15, 2014, D.E. 196 at
51). The Court also found that lump sum “reportpay” was properly excluded from
the regular rate of pay by RTFC under 29 C.F.R78.222 (d., D.E. 196 at 7-8). The
Court also ruled that the Motor Carrier Exemptiah mlot apply to Plaintiffs (D.E. 192),
and that employees classified as Captains weredutyg the Executive Exemption, with
the result that they were dismissed from the latv@DiE. 198, 228). The remaining
Plaintiffs are proceeding via a collective actitnK. 54, 228).

The issues addressed herein are (1) whether tB& Fiolations by RTFC were
willful, and (2) the number of hours to be used floe denominator to determine the

regular rate of pay.
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APPLICABLE LAW AND ANALYSIS

I. Summary Judgment Standard

Summary judgment is proper if there is no genusseieé as to any material fact
and the moving party is entitled to judgment as aten of law. SeeFed. R. Civ. P.
56(c). An issue is material if its resolution abudffect the outcome of the action.
Daniels v. City of Arlington246 F.3d 500, 502 (5th Cir. 2001). The court hexsmine
“whether the evidence presents a sufficient disagent to require submission to a jury
or whether it is so one-sided that one party muestail as a matter of law.Anderson v.
Liberty Lobby, Ing 477 U.S. 242, 251-52 (1986). In making thised®ination, the
court must consider the record as a whole by ramgvall pleadings, depositions,
affidavits and admissions on file, drawing all jfiable inferences in favor of the party
opposing the motionsMatsushita Elec. Indus. Co. v. Zenith Radio Co4i5 U.S. 574,
587 (1986). Generally, the court will not weigte tevidence or evaluate the credibility
of withesses.Caboni v. General Motors Corp278 F.3d 448, 451 (5th Cir. 2002).

The movant bears the initial burden of showingaheence of a genuine issue of
material fact. See Celotex Corp. v. Catret77 U.S. 317, 323 (1986). If the movant
demonstrates there is an absence of evidence foodufhe nonmovant's case, the
nonmovant must come forward with specific factsvang that there is a genuine issue
for trial. See Matsushitad75 U.S. at 587. To sustain this burden, themavant cannot
rest on the mere allegations of the pleadin§ee Celotexd77 U.S. at 324Cabonj 278

F.3d at 451; Fed.R.Civ.P. 56(e). After the nonnmb\eas been given an opportunity to
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raise a genuine factual issue, if no reasonabler japuld find for the nonmovant,
summary judgment will be grante@abonj 278 F.3d at 451.

Where there are cross-motions for summary judgmird party bearing the
burden of proof at trial must satisfy not only timtial burden of production on the
summary judgment motion by showing that there ig@ouine issue of material fact, but
also the burden of persuasion on the claim itsgl§iowing that it would be entitled to
judgment as a matter of law at trid?rovenza v. Gulf South Administrative Services, Inc
67 F.Supp.2d 617, 619 (M.D. La. 1999). Each motaumst be considered separately
because each movant bears the burden of showihgahgenuine issue of material fact
exists and that it is entitled to judgment as atenadf law. American Int'l Specialty
Lines Ins. Co. v. Rentech Steel L1820 F.3d 558, 562 (5th Cir. 2012). If there @& n
genuine issue of fact and one party is entitleprévail as a matter of law, the court may
render summary judgmenShaw Constructors v. ICF Kaiser Engineers, 13985 F.3d
533, 539 (5th Cir. 2004).

The parties in this case agree that the issues baen fully briefed and all
relevant evidence is before the court. The pahag further stipulated that any issues
of fact will be tried by the Court without a juryAccordingly, the Court may draw
inferences from the evidencé&merican Century Proprietary Holdings, Inc. v. Aiman
Century Cas. C9295 F.App’x 630, 634 (5th Cir. 2008).

Il. Willfulness
The Court has determined that RTFC violated th8A-lbecause of the improper

use of the FWW method of compensation. Specificdiie Court found that improper
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deductions from some of Plaintiffs’ salaries ané tpayment of ATW and CO pay
violated the FWW method and thus violated the FLSFhe issue of the willfulness of
the violations is relevant to whether a two-yeathoee-year statute of limitations applies.
29 U.S.C. § 255(a). If a defendant is found toehawllfully violated the FLSA, it is
liable for violations in the three years preceding filing of the lawsuit. If the violations
were not willful, the defendant is liable for vititans in the two years preceding the
filing. Id.; Johnson v. Big Lots Stores, In604 F.Supp.2d 903, 923 (E.D. La. 2009).

17 Ly

The word “willful” “is generally understood to m@f to conduct that is not merely
negligent.” McLaughlin v. Richland Shoe Cal86 U.S. 128, 133 (1988). It refers to
situations where an employer either knew or shomeetlless disregard for the matter of
whether its conduct was prohibited by the statldie(citing Trans World Airlines, Inc. v.
Thurston 469 U.S. 111, 128 (1985)). Plaintiffs have tlheden of showing willfulness.
Stokes v. BWXT Pantex, LL424 F.App’x 324, 326 (5th Cir. 2011).

The Fifth Circuit found that an employer acted lfwily when the evidence
showed that the employer had actual knowledge ithatas violating the FLSA but
continued to do soSinger v. City of Wa¢®824 F.3d 813, 822 (5th Cir. 2003). Similarly,
the court found willfulness where evidence showsat in employer was put on notice
by the local wage and hour board that its practicedated the overtime law but
continued its practices without further investigati Reich v. Bay, In¢23 F.3d 110, 117

(5th Cir. 1994); se alsoCarman v. Meritage Homes CorpgNo. 4:11-CV-1824, 2014

WL 3919749 (S.D. Tex. Feb. 28, 2014) (evidence #@maployer told employees to not
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report all their hours worked coupled with citasaiw FLSA in employee handbook was
sufficient for factfinder to find willfulness).

Conversely, where an employer discussed minimumgewaquirements with the
Texas Employment Commission and reviewed brochamnelspamphlets prior to making
a compensation decision, the Fifth Circuit affirmeedistrict court’s conclusion that the
employer had not acted with reckless disregardithveds violating the FLSA Mireles v.
Frio Foods, Inc, 899 F.2d 1407, 1416 (5th Cir. 1990). Nor waswedge that a female
employee filed complaints about being paid les# thar male counterparts enough to
make a finding that an employer knew or reckledsdyegarded the fact that its pay scale
violated the FLSA. lkossi-Anastasiou v. Board of Supervisors of Lamai State
University, 579 F.3d 546, 553 (5th Cir. 2009). AlsoLiocal 889, American Federation
of State, County and Municipal Employees v. Lon&id45 F.3d 280, 284 n. 2 (5th Cir.
1998), the court found that the fact that the Sediteouisiana paid employees overtime
before it was legally required to do so weighedirsgjaa finding of willfulness on the
State’s failure to pay the same employees for wdif-minute roll call period every
morning. InBurns v. Blackhawk Management Corg94 F.Supp.2d 427, 436 (S.D.
Miss. 2007), a district court found that an emploglel not act willfully in making a
decision about overtime because when an employeplamed about his compensation,
the employer obtained and read a copy of the agigkcregulation before determining
that the employee was exempt. The employer alkedasnother employee, who had a
law degree, to review the issue. In addition, Brepartment of Labor (DOL) ultimately

investigated the issue and reached the same carclas that reached by the employer.
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The court found that under these circumstancesfahye to pay overtime required by
the relevant regulation was not willfuld.

Regarding the issue of improper deductions in¢hise, RTFC was aware of DOL
policies that an employer utilizing the FWW scheofecompensation may not make
deductions from an employee’s salary for absenceasioned by the employee, except
in situations of willful absences or tardiness arihfractions of major work rules. Even
in those circumstances, deductions cannot be niidakeyi cut into the required minimum
wage or overtime compensatiorSeeDOL Opinion Letter, FLSA2006-15, 2006 WL
1488849 (May 12, 2006). In particular, the opinletier states that an employer “may
not make full day deductions from the salary of fltsctuating workweek employees
when the employee has exhausted his or her sigk leank or has not yet earned enough
leave to cover the absenceld. at *1. It is undisputed that RTFC’s counsel predda
copy of this letter to RTFC when the letter waslgiied (Depo. of Keith Sieczkowski at
pp. 45-46; D.E. 234-1 at 2-3).

Despite the language of the opinion letter, RTIESctibed the following policy in
its handbook:

New Hires will begin accruing annual PTO [Paid Ti@#] after their first

30 days of employment. New Hires, who have notmeted their first

year of service and are therefore not eligible donual PTO use, shall

nevertheless be authorized to use up to 24 houssartied annual PTO for

absences due to illness and/or injury. Any suctuahPTO use will reduce

any annual PTO that may otherwise be availablendutie next year.

RTFC Employee Handboak “Paid Time Off (PTO) Policy,” p. 2 (D.E. 147& 59)

(emphasis in original). The policy does not spewihat happens if an employee is sick
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or otherwise needs to use more than 24 hours of EUlng the first year of
employment. RTFC’s expert, Patricia Slate, poirtte@ne incident involving Plaintiff
Cody Brogue, a firefighter trainee at the time, whissed eight hours without pay in his
sixth week of work and before he had accrued an FReport of Patricia Slate at p. 16;
D.E. 243-5 at 16; Payroll worksheet for Cody BrogieE. 169-4 at 2). Another
firefighter trainee also missed work and was nad papparently because he had already
exhausted his 24 hours of PTO (Slate Report atgp.LE. 243-5 at 16; Payroll
worksheet for Marcus Collins, D.E. 169-4 at 6). AT presumably decided to not pay
these employees on the days they took off purstaits “new hire” policy, and the
failure to pay them was at the very least recklgsgn the clear instruction from the
DOL on the issue See also Brantley v. Inspectorate America CGa8@1 F.Supp.2d 879,
891 (S.D. Tex. 2011) (“Under the FWW, employers raoé allowed to make deductions
to an employee’s fixed salary for sick leave oratam leave, even if the employee has
not yet accrued sufficient leave to cover theiresioe.”)

Other firefighter trainees also missed work andensot paid (Payroll worksheets
of Jared Brannon, D.E. 169-4 at 4-5; Herman Coasieir., D.E. 169-4 at 7; Christopher
Hoefel, D.E. 169-4 at 13; Arturo Lopez, D.E. 1684415; Jacob McDaniel, D.E. 169-4 at
19; Matthew Mitchell, D.E. 169-4 at 21; Matthew BRs/ D.E. 169-4 at 24; Gabriel
Salinas, D.E. 169-4 at 26; Steven Sendejo, D.E:41&9 27-28 and Justin Serna, D.E.
169-4 at 29). However, nothing in the evidencensitied by Plaintiffs indicates why
RTFC determined that the leave would be uncompedsalf RTFC did not compensate

the employees because they were ill or otherwisdblento come to work, the failure to
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compensate them would, as described above, bdfalwiblation of the FWW method

of compensation. Conversely, if the leave was omgensated for another reason, either
because it was a willful, unexcused absence, causecthe employee was suspended for
a day as a disciplinary measure, RTFC would notlammitted a violation, willful or
otherwise. Brantley, 821 F.Supp.2d at 892. Plaintiffs, who have thedbn of proof on
this issue, have not provided evidence from whiodl €ourt can conclude that RTFC
violated the FLSA with respect to these Plaintdgfsthat if it did so, that it was a willful
violation.

Regarding other employees, Plaintiffs assert R&FC willfully violated the
FLSA when it deducted from salaries of employeeth wisufficient PTO because they
missed work for a variety of non-willful reasonsBuas calling in sick, locking keys in a
car, going to a funeral, and when they were strdrashel could not go to work because of
Hurricane lke. Plaintiffs cite broadly to severallti-page exhibits which they claim
support their claimeePlaintiffs’ Mot. for Sum. Jmt. On Willfulness at g, n. 10; D.E.
234 at 7, citing D.E. 151-3, 169-4 and 169-5).

A review of the documents reveals that some ofinkis’ allegations are
supported by the record and some are not. Plant#son Flores, Arturo Lopez, David
Mireles, Anthony Mixon, and Juan Rodriguez all wesaspended without pay for
violations of major work rules (D.E. 151-3 at 2-3Fuch suspensions are allowed under
the FLSA statute and regulations, as long as tliect®ns do not cut into the required
minimum wage or overtime compensation. DOL Opiniaatter, FLSA2006-15, 2006

WL at *1 (D.E. 234-4 at 1).Brantley, 821 F.Supp.2d at 892. In addition, each of the
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suspensions was for one to two weeks. Under th&/Fwethod, an employer is not
required to pay an employee for weeks in which oors are workedSeeDOL Opinion
Letter, 1991 WL 11648489 at *1 (Aug. 20, 1991) (moluctions may be made from
salaryprovided employee performs any work during the wee® (emphasis added) and
Deposition of Bryan Farrington at 54-55 (D.E. 234t®).

Also, firefighters classified as “FF1” or “FF2” sdged work and were not paid
(Payroll worksheets of Joe Gonzalez, D.E. 169-#iCatPaul H. Garza, D.E. 169-4 at 11;
Ryan Marshall, D.E. 169-4 at 18; Mark McKinley, D.E59-4 at 20; Christopher Don
Powell, D.E. 169-4 at 23; Jeremy Williams, D.E. ¥6%t 31). However, without an
explanation from Plaintiffs regarding why they wexesent, the Court cannot conclude
that their pay was docked in violation of the FLSA.

The only violations apparent in D.E. 151-3 arettiree occasions when RTFC did
not pay Adam Walton when he was out. On Decemb&008, Walton missed work
because of an emergency, and on December 17, 2@0Becember 16, 2010, he called
in sick. In the first two incidents, Walton didtrflmave any PTO and it is unclear why he
was not paid the third time (D.E. 151-3 at 43, 4548, 50). These failures to pay him
were violations of the FLSA and given the cleartesteents by the DOL regarding
deductions for employees who have no PTO, the vawia were willful.

Plaintiff Walton also was suspended without paytieelve hours on October 21,
2008, following a violation of safety rules (D.ES1t3 at 39-41). This is considered
suspension without pay for violation of a major woule and thus was not a violation of

the FLSA.
12/ 23



Regarding employees who were not paid when thessedi work because of a
hurricane, Plaintiffs Matthew Rives, Thomas Bennatid Marcus Collins did not work
at all during the workweek (D.E. 169-5 at 3, 9, atjl it was not a violation of the FLSA
for RTFC to not have paid them for the days thegsed. The other Plaintiffs who
missed work because of the hurricane, Justin Newcdhario Rodriguez, Justin Serna,
Matthew Mitchell, Gordon Means, Jacob McDaniel, atv Burgos, Herman Contreras,
Jr., Thomas Cruz, Zachery Fritz, Grant Funderbargl Christopher Hoefel, all worked
at least a few hours during the week of the hunec@®.E. 169-5 at 2, 4, 5, 6, 7, 8, 10, 12,
13, 14, 15, 16). Given the clear directive by DOL regarding other-than-willful
absences occasioned by employees, RTFC’s deddotidhe hours missed because of a
hurricane was a willful violation of the FLSA.

Two employees, Steve Hogue and Fidencio Lopez wet paid when they called
in sick (D.E. 169-5 at 17, 20). These were willtiblations of the FLSA. Plaintiff
Marcos Munoz was not paid for 23.25 hours whendiked in sick, apparently because
he had exhausted his PTO. However, because heodlidiork at all during the week,
failure to pay him did not result in a violationthie FLSA (D.E. 169-5 at 19).

Regarding the allegation that an employee wagamwt when he missed work for
a funeral, the only reference to funeral leave feafkuben Cortez when he missed work
on August 23, 2010 (D.E. 169-5 at 22). Accordiodr{TFC’s expert, Cortez missed his
very first day of work at RTFC because of the faheand employees paid under the
FWW method may be paid a pro rata share of théarywan their first and last weeks of

work (Slate report, D.E. 243-5 at 17) (citing théel& Operations Handbook at
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32b04b(c); Cortez Payroll Records, D.E. 169-4 at B)aintiffs offered no evidence to
the contrary, and the Court finds that failure &y |Cortez that day was not a violation of
the FLSA, willful or otherwise.

Also, although Plaintiffs allege that an emplogepay was docked when he was
late because he locked his keys in the car, Pi@imoint to no evidence in the record to
support this assertion. The only reference to kbgsig locked in a car was a
memorandum from Plaintiff Arturo Lopez explainirigat he was late to work because he
had locked his keys in his car. There is a natatio the memorandum indicating that the
tardiness was excused (D.E. 243-3 at 4).

In sum, although all of Plaintiffs allegations aeding deductions are not
supported by the evidence in the record, Plainti#fe correct that RTFC willfully
violated the FLSA by making some improper dedudidrom employee salaries on
several occasions. Thus, the three-year statuimitdtions applies.

Because the Court has found that the FLSA vialstidbased on improper
deductions were willful, the Court does not finchéicessary to address whether the ATW
and CO payments were willful violations of the FLSA
1. DAMAGESCALCULATION

A. Effect of FWW Violation

Plaintiffs argue that because RTFC violated the/WFé@bmpensation method, such
method no longer applies to any of the compensagoeived by them. They further
argue that if the FWW method does not apply, tisailaries for the three years in

guestion must be recalculated using the non-FWWnitet of dividing their total
14 /23



compensation for a workweek by forty hours to datee their regular rate of pay and
then calculating their overtime pay at time-anda#f-the regular rate for all hours over
forty and subtracting the amount of overtime thégady received. This formula will
hereinafter be referred to as the “FLSA defaulbfola.”

Plaintiffs cite, among other cases, this Courtdeo denying summary judgment
in Gomez v. Crescent Services, LLRo. 2:13-CV-130, 2014 WL 2593091 at *6 (S.D.
Tex. June 10, 2014), arguing tabmezstands for the proposition that if an employee
proves a misuse of the FWW method, the employeatiied to compensatory damages
as described above. However, the ordégeamezrested on a different set of facts and a
different criterion of the FWW method than are undensideration in this case. In
Gomez the plaintiffs alleged that their fixed salaryteof failed to pay them minimum
wage because they worked too many hous. at *3. Under the FWW method, the
employer must assure that the fixed salary is defit to provide compensation of not
less than minimum wage for every hour worked in therkweek. 29 C.F.R. §
778.114(c). The DOL has issued letters statingttte FWW pay plan fails if the salary
is not reasonably calculated to provide that tlagugdbry minimum wage is paid for the
first forty hours of the weekGomezat *4. After examining the letters and the opmin
Cash v. Conn Appliances, In@ F.Supp.2d 884 (E.D. Tex. 1997), this Courtestahe
following:

If an employee proves a misuse of the FWW methadi a finding is made

that the employer regularly violated the minimumgwacriterion the

employee is entitled to compensatory damages ewudhe difference

between the amount of overtime compensation owedenwhotal
remuneration is divided by forty, the result is tiplied by 1.5, and that
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product is multiplied by the number of hours oventy; and the amount of

overtime compensation actually paid in each weekRWW method was

used.
Gomezt *6 (emphasis added) (citiigash 2 F.Supp.2d at 896).

Plaintiffs omit the italicized portion of the pgraph when they cit&omez(D.E.
244 at 19), but it is an essential element of thasion. InGomez this Court looked to
the DOL letters which made clear that when compmsarepeatedly fell below
minimum wage, the FWW method fails. Plaintiffs éi@to not argue that RTFC ever
failed to pay them minimum wage a@bmezdoes not stand for a broad mandate that
any misuse of the FWW method renders it inappleabla calculation of damages.

Several district courts have held that violatitg tFWW method by making
wrongful deductions means that all wages must belcalated using the FLSA default
formula. InMcCumber v. Eye Care Centers of America,,Iho. Civ.A. 09-1000, 2011
WL 1542671 (M.D. La. April 20, 2011), the court adssed the employer’'s motion
seeking a judgment that any wages found to be lueiglaintiff be calculated using the
FWW method. Id. at 11. The employer argued that it was undispthatithe employee
was paid a fixed salary regardless of the numbdroafs he worked, but the court found
that on two occasions he had failed to work 80 &anra two-week period and eight
hours of pay was deducted from his salatg. at 12. The court declined to apply the
FWW method to the case and instead held that aestiove found by the jury to be owed
to the employee would be calculated under the FH8kult formula.ld. See als@d\yers

v. SGS Control Services, In&Nos. 03 Civ. 9078(RMB), 06 Civ. 7111(RMB), 200.W

3171342 (S.D.N.Y. Oct. 9, 2007) (violation of FW\&Lllts in fall back to FLSA default
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formula) andBrumley v. Camin Cargo Control, IndNo. 08-1798, 2010 WL 1644066
(D.N.J. Apr. 22, 2010) (followed\yers finding that FLSA default formula applies to
plaintiffs who have suffered FWW violation).

However, inConne v. Speedee Cash of Mississippi,, [B46 F.Appx. 849, 851
(5th Cir. 2007): the court found that a single instance of a wrahdéduction would not
bar an employer from using the FWW method for dakmg future pay. Also, ilCash
2 F.Supp.2d at 884, the court first stated thanfemployer violated the FWW clear
understanding criterion, the full schedule critarior both, damages would be calculated
using the FLSA default formulald. at 896. Notwithstanding that comment, the court
found that occasional docking of pay for illnessvidiich no sick time was available did
not cause the FWW method of pay to be unavailabtee employer.d. at 899, 906. In
addition, inBrantley, 821 F.Supp.2d at 889, 892-893, the court fouiadl tthe employer
violated the FWW method by making impermissibleasaldeductions and also by
paying offshore, day-off, and holiday premiums.vBigheless, the court did not find that

the FLSA default formula was applicable, but emphbya different formula, dividing

! Plaintiffs assert that unpublished opinions haveprezedential value, citing Fifth Circuit Rule
47.5.4, which states that unpublished opinionsedsan or after January 1, 1996 are not
precedent, except under the doctrine of res juajcatllateral estoppel or law of the case, but an
unpublished opinion may be cited pursuant to FedApp. P. 32.1(a). Under Fed. R. App. P.
32.1, a court may not prohibit or restrict the taas of federal judicial opinions, orders,
judgments, or other written dispositions that héeen designated as “unpublished” or “not-
precedential” and issued on or after January 0/20Those rules apply to procedures in the
Fifth Circuit Court of Appeals. Also, the Advisoi@ommittee Notes state that the rule is
extremely limited and says nothing about what éféecourt must give to one of its unpublished
opinions or the unpublished opinion of another to&ather, the rule addresses only the citation
of federal judicial opinions that have been desigctdunpublished” or “non-precedential.”
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total compensation by the number of hours actuatiyked to determine the regular rate
of pay and amount of overtime due for hours worteelr forty. Id. at 894-895.

Plaintiffs contend that not applying the FLSA détanethod would allow RTFC
to reap the benefit of a failed FWW plan and reeeavwindfall not intended under the
law. But the FLSA describes penalties for empleyeho violate the statute:

Any employer who violates the provisions of sect®f6 or section 207 of

this title shall be liable to the employee or enygles in the amount of their

unpaid minimum wages, or their unpaid overtime cengation, as the case

may be, and in an additional equal amount as lajed damages.

29 U.S.C. 8§ 216(b). If an employer fails to folldlae regulations with the result that it
fails to pay its employees properly under the $tatilne employees’ remedy is to receive
the compensation to which they would have beerledthad the employer followed the
law. In addition, the statute provides for liquehdamages. Although the statute giving
employees the right to sue for unpaid overtimeoimgensatory, it is also an enforcement
provision. Brooklyn Sav. Bank v. O’'NeiB24 U.S. 697, 709 (1945). “And not the least
effective aspect of this remedy is the possibititat an employer who gambles on
evading the Act will be liable for payment not omlfythe basic minimum originally due,
but also damages equal to the sum left unpdidl.”

Determining what amount of compensation Plaintifise entitled to under their
agreement with RTFC and assessing an equal amducwnapensation as liquidated

damages will compensate Plaintiffs and act as atisanagainst RTFC for its failure to

abide by FWW requirements. Accordingly, the Caletlines to apply the FLSA default
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formula and instead orders the parties to calcudateages using the formula discussed
below.

B. Determining the Regular Rate

Overtime rates are calculated at one and onetihadk an employee’s regular rate
of pay, or in the FWW context, at one-half the laguate of pay. 29 U.S.C. § 207(a)(1);
29 C.F.R. 8778.114. “Regular rate” is broadly defi as the hourly rate actually paid the
employee for “all remuneration for employment.” POS.C. § 207(e). “The ‘regular
rate’ becomes a mathematical computation once dngep have decided on the amount
of wages and the mode of payment, which is unadtedty any designation to the
contrary in the wage contract.Gagnon v. United Technisource, In607 F.3d 1036,
1041 (5th Cir. 2010) (citindBay Ridge Operating Co. v. Aaro834 U.S. 446, 441
(1948)).

As mentioned above, the Court determined at tlaeitng on November 14, 2014,
that for purposes of determining the hourly ratec@ampensation received by Plaintiffs,
including salary and ATW and CO pay, would be ideld in the numerator. At issue is
whether 40 hours, the scheduled number of hoursll trours worked in a week should
be used in the denominator.

Plaintiffs argue initially that the denominatorositd be forty, the number of hours
in the standard workweek. However, Plaintiffs mewerked a standard forty-hour
workweek and their argument is without supporthea tase law. Evidence in the record

shows that Plaintiffs worked an average of fiftyg-eours per week, not counting ATW
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or CO hours. Therefore, the Court considers whdtieedenominator should be fifty-six
hours, or the actual number of hours worked invamgiweek.

The Brantley court stated that “[ijn order to determine theulag hourly rate of
pay, the Court must ascertain the number of hoarsygek the salary was ‘intended to
compensate.’ . . . This intended number of hourslmadetermined by examining what
happens under the employment contract, and maydachon-overtime and overtime
hours.” 1d. at 893 (citing 29 C.F.R. § 778.113(a) &éBidger v. City of Waco, Tex324
F.3d 813, 824 (5th Cir. 2003)). Payroll recordBnmantley showed that the number of
hours worked by employees varied greatly from wiekveek and frequently did not
correspond to a forty hour week, which weighed gfacalculating their pay based on a
forty-hour workweek. Id. at 893-894. In addition, thBrantley court found that even
though the employer violated the FWW’s requiremenitsa fixed salary and “clear
mutual understanding,” because it informed emplsyhat it intended to pay them under
the FWW method, the employees were on notice tigt hon-overtime compensation
did not correspond to a forty hour workwedH. at 894.

In Singer when the Fifth Circuit discussed the regular i@tgpay for municipal
fire fighters, it determined that even though tirefighters had not been adequately
compensated, their paychecks were intended to cosapethem for all of their regularly
scheduled non-overtime and overtime hours. Thgspvertime and non-overtime hours
were included in the divisor when determining tegular rate.Singer 324 F.3d at 824-
825. Similarly, inUrnikis-Negro v. American Family Property Servicks;., 616 F.3d

665, 681 (7th Cir. 2010), the Seventh Circuit fodinat the starting point for calculating
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the regular rate of pay is deciding what numbehotirs the fixed weekly pay was
intended to compensate.

Payroll worksheets from a sample group of RTFCleyges show that their hours
varied widely. For example, in records for Ryarrtizdo for 2011, the number of hours
he worked in a two-week period ranged from 12084 (Ex. 6 to Plaintiffs’ MSJ on the
Prop. Meas. Dmgs., D.E. 238 at 1-26). LikeBirantley, the variation in hours worked
weighs against using fifty-six hours as the den@tanand weighs in favor of using the
actual number of hours worked.

Defendant presented evidence that it had an agmemith its employees
regarding compensation. Documents signed by eraplbyin 2004 explained the
standard FWW method of salary computation and tegtone premium:

It was explained that as of January 1, 2004, dretetfter] would be paid

a fixed salary for all hours workeaind that | am entitled to additional half-

time pay for any hours worked above 40 in any waékv | understand

that my acceptance to such payment method is aitemmef continued

employment with RTFC.

bi-monthly salary x 24 + 52 = weekly salary

weekly salary + hours worked = weekly hourly rate

weekly hourly rate + 2 = half-time rate

half-time rate x hours worked over 40 = minim&NSA overtime due

Under this payment method my hourly rate and owertrate for any given
week will vary based on the actual number of howrsked.
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This explanation of computing my overtime providdzbve and during my
training, describes the minimum hourly rated overtime payments
required. RTFC, however, has agreed to pay overéitra fixed hourly rate
that is equal to or exceeds the required minimuifitime rate. At this
time, RTFC has agreed to pay overtime at a flatlggate in accordance
with the attached chart.

(Ex. C to Resp. to MPSJ; D.E. 157-4) (emphasis ddd&here was no chart attached to
the exhibit, but based on the language in the aggaeand other evidence in the record,
it is assumed that the chart set out the overtiii&y and CO rate$.

Based on the language in the document, it is ¢lestrthe salary was intended to
cover all hours worked. While RTFC ran afoul oé tRWW method in its attempts to
characterize ATW and CO pay as overtime premiumd an making wrongful
deductions, that conclusion does not alter the flaat in the original agreement, the
notion that the salary was intended to cover allreavorked was unambiguous. Thus,
looking to Brantley, the Court concludes that when determining theuleggrate, the
parties must use all hours worked as the denominato

CONCLUSION

For the foregoing reasons, the Court finds thaE@&Willfully violated the FLSA
by improperly implementing the FWW method of comgetion and that the three-year
statute of limitations applies. The Court furttieds that for purposes of determining
damages, the regular rate of pay is the total cosgieon received by a Plaintiff,

including salary, ATW pay, and CO pay, divided hg total number of hours worked by

> See, e.g Non-Exempt Salaried Pay Scale and Rate StrychffeJanuary 1, 2011 (Ex. C. to
First Amd. Compl., D.E. 10-3 at 1).
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the Plaintiff. In addition, the Court finds thdatiffs are entitled to liquidated damages

in an amount equal to the unpaid compensation due.

ORDERED this 16th day of December, 2014.

NEL%A GONZALaéc RAMOS )

UNITED STATES DISTRICT JUDGE
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