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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

GERALD MORA,

Plaintiff,

VS. CIVIL ACTION NO. 2:12-CV-334

JOSE CHAPAEgt al,

w W W W W W W W

Defendants.

ORDER ADOPTING MEMORANDUM AND RECOMMENDATION
ON DEFENDANT CHAPA'S MOTION FOR SUMMARY JUDGMENT

Pending beforéhe Court is Defendant’s Motion for Summary Judgmeb.E.
35). OnJuly 17, 2013, United States MagistratigdB. Janice Ellington submitted a
Memorandum and Recommendation (D.E. 38) addre&afigndant’'s Motion for
Summary Judgment. (D.E. 35). The Magistrate Judgemmends that Defendant’s
Motion for Summary Judgment be granted and thah#fs claims be dismissed with
prejudice. Plaintiff timely filed his objectionsiduly 31, 2013. (D.E. 40). Those
objections are set out and discussed below.

First, Plaintiff points out that Defendant faileddisclose facts pertaining to past
grievances against the Defendant as well as detadat the McConnell Medical Unit in
general. Plaintiff fails to provide evidence susiygg that the disclosure of those facts
would establish that Defendant acted with delileenadifference to Plaintiff's serious

medical needs with respect to the subject compldtaintiff's argument that Defendant
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should have offered evidence with respect to ertvas events is not consistent with the
parties’ respective burdens of proof. Plaintiffist objection iISOVERRULED.

Second, Plaintiff objects on the grounds that Deééen delayed putting in
Plaintiff's order for cleaning supplies for 72 hedrom the time of receiving the order
and also misrepresented the time that the orderec@sved. There is no evidence to
suggest that this delay actually occurred. Eveamtiaken as true, Plaintiff’'s contention
that there was a delay is still insufficient to ekgfa motion for summary judgment.

“Deliberate indifference is an extremely high stamtito meet.”_Domino v. Texas

Dep't of Criminal Justice239 F.3d 752, 756 (5th Cir. 2001). “Failure lie\date a

significant risk that [the official] should haverpeived but did not is insufficient to show

deliberate indifference.”_ld(citing Farmer v. Brenna®11 U.S. 825, 832 (1994))

(internal quotation marks omitted). A decision m&y a professional is “presumptively

valid; liability may be imposed only when the deais. . . [is] a substantial departure

from accepted professional judgment, practiceamddrds . . ..”__Youngberg v. Romeo

457 U.S. 307, 323 (1982).

Here, Plaintiff has failed to provide any evidemicat suggests Defendant had the
requisite awareness or perception and resultiligréaio act. Although Plaintiff provides
significant detail about how Plaintiff himself belied his life to be in danger, he does not
indicate or even plead facts sufficient to supporinference that Defendant was aware
of a risk of serious harm to Plaintiff and actedwdeliberate indifference to that serious
medical need. Defendant’s decision to have Pfamtiurn to his cell and file an I-60

does not signal a “substantial departure from aeckprofessional judgment.” Indeed, it
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Is consistent with the standard procedure of thdica¢unit. Plaintiff's second objection
is OVERRULED.

Third, Plaintiff objects because he claims to haiteesses who will testify on his
behalf. Plaintiff has not, however, provided adfiits or declarations from any
eyewitness or expert witness that would satisfybiglen to establish that Defendant’s
conduct clearly violated the law. When a qualifiesinunity defense is raised, plaintiff

cannot rest on his pleadings; instead, he must shganuine issue of material fact

concerning the reasonableness of [the officiaks]duct. Brazen v. Hidalgo Count®46
F.3d 481, 490 (5th Cir. 2001). The mere assettiahPlaintiff has witnesses willing to
testify on his behalf, without more, does not statg evidence that would call into
guestion the objective reasonableness of Deferglaatiduct. Plaintiff's third objection
is OVERRULED.

Fourth, Plaintiff reasserts his state law tortrolsi As the Magistrate Judge
observed, there is no evidence in the record tgestghat Defendant caused a
cognizable injury to Plaintiff or that such an injleven existed. Causation and damages
are essential elements of a tort claim. Hereheeis present. Plaintiff's fourth
objection isSOVERRULED.

Fifth, Plaintiff seeks to amend his complaint tolude a claim under Title Il of
the Americans with Disabilities Act (ADA) and und@604 of the Rehabilitation Act.
The Fifth Circuit has held that claims under Tltlef the ADA and claims under § 504
of the Rehabilitation Act are to be treated idaadticfrom a jurisprudential standpoint.

Bennett-Nelson v. Louisiana Board of Regedtsl F.3d 448, 454-55 (5th Cir. 2005);
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Hainze v. Richard207 F.3d 795, 799 (5th Cir. 2000). As publicteg, prisons are

prohibited from denying the benefits of servicea tpualified individual with a disability.
42 U.S.C. § 12132; 29 U.S.C. § 794(a). The pemtipart of § 12131 of the ADA
defines the term “public entity” as “any state @cdl government [or] any department,
agency, special purpose district, or other instmualéy of a State or States or local
government.” The Rehabilitation Act applies in gimfashion: However, Plaintiff
brings his claims against Defendant in Defendantssidual capacity. The plain
language of Title Il does not impose personal ligbon a defendant acting in his
individual capacity. 42 U.S.C § 12131(1). Accogly, Plaintiff does not have a Title Il
ADA claim or § 504 Rehabilitation Act claim agaim¢tirse Chapa.

Construing Plaintiff’'s claim liberally, it is cons@ble that his request to amend
includes a request to join the Texas Departme@rwhinal Justice (TDCJ) in order to
make his ADA and Rehabilitation Act claims agaith& relevant “public entity.” To
state a Title Il claim against TDCJ, Plaintiff wdlhave to allege: “(1) that he has a
gualifying disability; (2) that he is being denidwe benefits of services, programs or
activities for which the public entity is responsibor is otherwise discriminated against
by the public entity; and (3) that such discrimioatis by reason of his disability.” Hale

v. King, 642 F.3d 492, 499 (5th Cir. 2011) (citations del}.

! The Rehabilitation Act prohibits certain programsd activities receiving Federal financial assistarfirom
discriminating against qualified individuals witlisdbilities. 29 U.S.C. § 794(a). “Program or atyi’ includes
“all operations of a department, agency, speciap@se district, or other instrumentality of a Stateof a local
government; or the entity of such State or localegoment that distributes such assistance and each
department or agency (and each other State or tmmadrnment entity) to which the assistance israled, in the
case of assistance to a State or local governme2®.'U.S.C. § 794(b)(1).
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The facts on the record in this case are insufitdie support the second and third
prongs. More specifically, Plaintiff is complaigithat he has been discriminated against
with respect to treatment for his disability. Swtdims are not appropriate under the
ADA. “The ADA prohibits discrimination because dikability, not inadequate

treatment for disability.”_Simmons v. Navajo Coyn09 F.3d 1011, 1022 (9th Cir.

2010).
Although, under ED. R.Civ. P.15 “[t]he court should freely give leave [to
amend] when justice so requires,” it is within thecretion of a district court to deny a

motion to amend when that amendment would be fufleman v. Davis371 U.S. 178,

182, 83 S.Ct. 227, 9 L.Ed.2d 222 (1962); Martineréhd Imports, Inc. v. Diamond &

Gem Trading United States of America CO5 F.3d 765, 771 (5th Cir. 1999). “An

amendment is futile if it would fail to state aiataupon which relief could be granted.”

Stripling v. Jordan Production Co., LI.234 F.3d 863, 873 (5th Cir. 2000).

As set out above, Plaintiff cannot show that he dexsed the benefits of services
or otherwise discriminated against by reason ofitgability. Accordingly, an
amendment would be futile because a claim agduestDCJ would not survive a
FeED. R.Civ. P.12(b)(6) motion to dismiss. Plaintiff’'s requestaimend iDENIED.

Having reviewed the findings of fact, conclusiofisamv, and recommendations
set forth in the Magistrate Judge’s MemorandumRedommendation, as well as
Plaintiff's Objections, and all other relevant dowents in the record, and having made a
de novo disposition of the portions of the Magistrate JeidgVlemorandum and

Recommendation to which objections were specifyadilected, the Court
5/6



OVERRULES Plaintiff's Objections andADOPTS as its own the findings and
conclusions of the Magistrate Judge. AccordinBigfendant’s Motion for Summary
Judgment (D.E. 35) GRANTED and this action i®ISMISSED WITH
PREJUDICE.

ORDERED this 27th day of August, 2013.

NEL%A GONZAL@S‘ RAMOS )

UNITED STATES DISTRICT JUDGE
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