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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

CATHERINE CHEEK et al, 8§
Plaintiffs, g
VS. § CIVIL ACTION NO. 2:13-CV-26
NUECES COUNTY TEXASet al, g
Defendants. g
ORDER

This is an action under the Civil Rights Act, Amcans With Disabilities Act, and
the Rehabilitation Act for alleged violations leaglito the death of Gregory L. Cheek
(Gregory). Gregory died while being detained pegdransfer to a psychiatric facility
where he was to undergo treatment to restore canpgtto stand trial on a charge of
criminal mischief. Before the Court are three mos: (1) “Defendant Sheriff Jim
Kaelin’s 12(b) Motion to Dismiss for Failure of f&ff's Amended Complaint to State a
Claim on Which Relief May Be Granted Based on Imityin(Sheriff's Motion, D.E.
55); (2) “Nueces County’'s Rule 12(b)(6) Motion tasBiss in Response to Second
Amended Complaint” (County’s Motion, D.E. 60); a(®) “Defendants NaphCare, Inc.
and Suzan Salter P.A.’s 12(c) Motion to DismissapCare and Salter’'s Motion, D.E.
64).

For the reasons set out below, the Sheriff’'s Mot®@GRANTED on the basis of
gualified immunity, the County’s Motion is GRANTEIN PART, dismissing the ADA

and Rehabilitation Act claims, and DENIED IN PARTtlwrespect to the § 1983 claims,
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and NaphCare and Salter's Motion is GRANTED IN PARIismissing the ADA and
Rehabilitation Act claims, and DENIED IN PART witlespect to the claim that the
pleadings are insufficient to state § 1983 ancedtat negligence claims and with respect
to their qualified immunity defense.
JURISDICTION

This Court has federal question jurisdiction parguo 28 U.S.C. § 1331 based on
the Civil Rights Act of 1964, 42 U.S.C. § 1983; thmericans With Disabilities Act, 42
U.S.C. § 12132; and the Rehabilitation Act, 29 8. 794. Plaintiffs’ state law claims
are subject to supplemental jurisdiction under 28.0. § 1367(a).

STANDARD OF REVIEW

To the extent that Defendants seek dismissal af ¢thse under Fed. R. Civ. P.
12(b)(6), they argue that the Complaint (D.E. 4dlsfto state a claim upon which relief
can be granted. Under Rule 12(c), the argumetitasthe pleadings cannot support a
judgment. The standard of review under Rules 18lgnd 12(c) is the sameDoe v.
MySpace, In¢.528 F.3d 413, 418 {5Cir. 2008). The test of pleadings is devised to
balance a party’'s right to redress against theraste of all parties and the court in
minimizing expenditure of time, money, and resosard@ell Atlantic Corp. v. Twombly
550 U.S. 544, 127 S.Ct. 1955, 1966 (2007).

The Twomblycourt expressly “retired” the old test statedCionley v. Gibson355
U.S. 41, 45-46, 78 S.Ct. 99 (1957) that a complaiotld not be dismissed “unless it
appears beyond doubt that the plaintiff can proweset of facts in support of his claim

which would entitle him to relief.” Twombly 127 S.Ct. at 1969 (quotir@onley, supra
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The revised standard for determining whether a ¢aimpstates a cognizable claim has
been outlined by the United States Supreme Coufiwombly, supraand Ashcroft v.
Igbal, 556 U.S. 662, 129 S.Ct. 1937 (2009).

Federal Rule of Civil Procedure 8(a)(2) requires/da short and plain statement
of the claim showing that the pleader is entitiedelief.” Furthermore, “Pleadings must
be construed so as to do justice.” Rule 8(e). rHuygrlirement that the pleader “show”
that he is entitled to relief requires “more thafdls and conclusions[;] a formulaic
recitation of the elements of a cause of actioh mat do.” Twombly 127 S.Ct. at 1964-
65 (citingPapasan v. Allain478 U.S. 265, 286, 106 S.Ct. 2932 (1986)).

Factual allegations are required, sufficient teeahe entitlement to relief above
the level of mere speculationTwombly 127 S.Ct. at 1965. Those factual allegations
must then be taken as true, even if doubtfdl. In other words, the pleader must make
allegations that take the claim from “conclusorg’“tactual’” and beyond “possible” to
“plausible.” 1d., 127 S.Ct. at 1966. ThBwomblycourt stated, “[W]e do not require
heightened fact pleading of specifics, but onlywggiofacts to state a claim to relief that
is plausible on its face.” 127 S.Ct. at 1974.

The Court, elaborating ofiwombly stated, “The plausibility standard is not akin
to a ‘probability requirement,” but it asks for mothan a sheer possibility that a
defendant has acted unlawfullyigbal, 129 S.Ct. at 1949. “Threadbare recitals of the
elements of a cause of action, supported by mearelesory statements, do not suffice.”

Id. In dismissing the claim iigbal, the Court stated, “It is the conclusory nature of
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respondent's allegations, rather than their exganty fanciful nature, that disentitles
them to the presumption of truth.” 129 S.Ct. &81.9
Motions under Rule 12 can be granted not only beead a plaintiff's failure to

state a positive claim but for failure to pleadt$éathat can overcome an affirmative
defense, such as limitations or immunity. Evesdfe allegations support a claim, if
other allegations negate the claim on its facey the pleading does not survive the Rule
12 review.

A complaint is subject to dismissal for failuresiate a claim

if the allegations, taken as true, show the pl#ing not

entitled to relief. If the allegations, for exampkhow that

relief is barred by the applicable statute of latidns, the

complaint is subject to dismissal for failure tatsta claim;

that does not make the statute of limitations aggslan

affirmative defenseseeFed. Rule Civ. Proc. 8(c). Whether a

particular ground for opposing a claim may be thsi$ for

dismissal for failure to state a claim depends dretiver the

allegations in the complaint suffice to establibhttground,

not on the nature of the ground in the abstract.
Jones v. Bogkb49 U.S. 199, 215, 127 S.Ct. 910, 920-21 (2007).

FACTUAL OVERVIEW
Gregory suffered from a number of mental disordersluding bipolar disorder

with intermittent psychotic episodes, paranoid =zcphrenia, delusions, and
hallucinations. He was found “disabled” by the i@b&ecurity Administration effective
August 2009 and had been involuntarily committethpatient mental health facilities on
several occasions. Nueces County officials weraravef Gregory’s disabilities before

the incident at issue here, as he had been inedecefor minor offenses in the past, his

serious mental illness was disclosed, and he had pkaced on suicide watch before.
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On October 22, 2010, while otherwise healthy, @Grggvas suffering a psychotic
episode and was arrested on charges of criminahmeis At the time, he was covered in
two cans of blue spray paint. He did not have fthancial ability to post bail and
remained in jail while the County conducted a tekthis competency pursuant to a
magistrate’s order. The County placed Gregory suiaide watch and noted a number
of disturbing behaviors related to his mental gise Dr. Maldonado, “the jail's own
psychiatrist,” recommended that Gregory be transteto a state hospital on November
10, 2010 and again on November 30, 2010 as Gregaoondition deteriorated. While
Dr. Maldonado ordered injections of an anti-psyahatedication beginning November
10, 2010, his orders were not followed. Gregorgguest that his mother be allowed to
visit him was denied because he could not remeiméedate of birth.

Effective December 1, 2010, the County contracteith WaphCare to provide
inmate health care services. Plaintiffs allege tesulting agreement permitted
inadequate staffing of medical providers for meteahlth services and that NaphCare
was “known to provide constitutionally inadequatedwcal care in several other prisons
and jails.” D.E. 47, p. 9. NaphCare did no bejtdr of providing Gregory with his
prescribed psychological treatment.

On December 20, 2010, a District Judge determitted Gregory was not
competent to stand trial because of his mentadsinand ordered the Sheriff to transfer
Gregory to an appropriate mental health facilitgigeated by the Department of State
Health Services for a period not to exceed 120 .d#&cording to Plaintiffs, despite the

order and the notice of mental illness that it led, the County and the Sheriff failed to
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comply with the order, as was their “policy, praetiand custom,” and kept Gregory
detained without sufficient mental health care.e Tpractice” that the Plaintiffs identify
Is having actual knowledge of an inmate’s psycluatondition and waiting for state
hospital beds rather than procuring other inpatierdtment for mentally ill prisoners or
finding another licensed mental health facilitytthhe@uld accept him.

On December 28, 2010, Gregory began to experienadling and pain in his
legs. He received no attention for that medicaidition until January 5, 2011, when a
nurse documented that his feet were swollen and r&dributing this observation to
Gregory’s tendency to stand all day, she failegrtwvide any treatment. This dismissal
of Gregory’s medical condition continued as he bezamalnourished, lost significant
weight, and his legs began turning red, drainingdfland ulcerated, becoming infected
with bacteria. According to Plaintiffs, the faduto provide mental health treatment so
that Gregory could regain the ability to commungchts medical condition, the failure to
provide antibiotics, the failure to provide warnekhr as the weather turned cold, and the
failure to respond properly to the emergency ofliimg Gregory cold and unresponsive
on his cell floor all led to his death at the ag@® on February 7, 2011.

THE CLAIMS AGAINST THE SHERIFF

According to Plaintiffs’ Second Amended ComplaiBtE. 47), Sheriff Kaelin is
sued as “the Sheriff and policymaker in chargehef Nueces County Jail. The Sheriff
was responsible for Gregory’s health, safety andlane He was acting under color of
law. He is sued for damages in his individual catgd D.E. 47, p. 2. The Sheriff is

included in four causes of action: (1) violatioh Gregory’s Fourteenth Amendment
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right to be free from cruel and unusual punishnvatit respect to deliberate indifference
to Gregory’'s serious medical needs; (2) violatidriGoegory’s Fourteenth Amendment
right to be free from cruel and unusual punishnvétti respect to protection against self-
harm; (3) wrongful death without specification adbility theory; and (4) denial of
Constitutional due process in failing to transfastody of Gregory to a licensed mental
health facility to restore his competency or, alédively, failure to release Gregory when
a mental health facility was not available.
A. The Wrongful Death Claim is Not Barred Under Electon of Remedies
The Sheriff's motion asserts that the wrongful Heatlaim against him,

individually, is barred by statutory election ofnredies. Pursuant to the Texas Civil
Practice & Remedies Code § 101.106:

(@) The filing of a suit under this chapter agairest

governmental unit constitutes an irrevocable ebecty the

plaintiff and immediately and forever bars any soit

recovery by the plaintiff against any individual goyee of
the governmental unit regarding the same subjettema

(b) The filing of a suit against any employee of a
governmental unit constitutes an irrevocable abecty the
plaintiff and immediately and forever bars any soit
recovery by the plaintiff against the governmentaiit
regarding the same subject matter unless the gmestal
unit consents.

(e) If a suit is filed under this chapter againsithb a
governmental unit and any of its employees, theleyses
shall immediately be dismissed on the filing of ation by
the governmental unit.

7147



(f) If a suit is filed against an employee of a govnental
unit based on conduct within the general scope hait t
employee's employment and if it could have beerudino
under this chapter against the governmental umé,suit is
considered to be against the employee in the eraplsy
official capacity only. On the employee's motidhe suit
against the employee shall be dismissed unlesplthetiff
files amended pleadings dismissing the employeenanung
the governmental unit as defendant on or before@tle day
after the date the motion is filed.

This suit was originally filed against both SheKfelin and his governmental employer,
Nueces County, Texas. D.E. 1. Therefore, neith@osection (a) (which is the
subsection upon which the Sheriff relies) nor sabise (b) applies. While Nueces
County has filed a motion to dismiss, it has adsidnly the claims made against it and
has not moved to dismiss the Sheriff under subse¢d). D.E. 15, 60.

Therefore, if the Sheriff seeks dismissal basedchup@ section of the Texas Civil
Practice and Remedies Code, he must qualify famidsal under subsection (f) and
demonstrate that (i) the claims against him arigeod conduct within the general scope
of his employment as Sheriff; and (ii) that thetstould have been brought under
Chapter 101 against the CountyEXTCIV. PRAC. & REM. CODE § 101.106(f). Itis clear
that the claims made against the Sheriff are withengeneral scope of his employment
as Sheriff because they relate to the treatmerat pérson detained in the county jail.
Therefore, dismissal of the wrongful death claimynie warranted pursuant to an
election of remedies under the Texas Tort Claims iA¢che wrongful death claim is

properly brought against the County.
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Counties enjoy sovereign immunity against statedams. EX. CivV. PRAC. &
ReEM. CoDE 8§ 101.001 et. seq. That immunity is waived foj ftoperty damage,
personal injury, and death arising from the operatr use of a motor-driven vehicle or
motor-driven equipment; and (2) personal injury a@leadth caused by a condition or use
of tangible personal or real property if the goveemtal unit would, were it a private
person, be liable to the claimant according to $daw. Id, 88 101.021, 101.025.

The Plaintiffs do not identify any motor-driven nmaery or tangible property as
the basis from which their claims arise. Insteady complain of the jail's provision of
medical and mental health services or the depdwaif those services. The prerequisites
to a waiver of the County’s sovereign immunity dat mappear to be met here and no
party argues that they are. Therefore, the Shbaff failed to demonstrate that he is
entitled to dismissal of the wrongful death claiagainst him under his Tort Claims Act
election of remedies argument.

Nonetheless, as discussed below, the Court holdshk Sheriff, individually, is
protected by the doctrine of qualified immunity falt specific theories Plaintiffs have
alleged against him. Because no causes of acdomain to be brought under the
wrongful death umbrella, the wrongful death plegdiuioes not provide a basis for
retaining the Sheriff, individually, in this action

B. The Alleged Facts Support Individual
Liability for Constitutional Claims

The Sheriff's motion asserts that the pleadingaistidally insufficient to sustain

liability against him in his individual capacity any constitutional theory. Vicarious
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liability theories do not apply to complaints of @&titutional violations.Igbal, 129 S.Ct.
1948. *“[A] plaintiff must plead that each Governrmefficial defendant, through the
official’s own individual actions, has violated ti@onstitution.” Id. Individual liability
under 8§ 1983 for a supervisor may exist based rethe“personal involvement in the
constitutional deprivation,” or “a sufficient calisannection between the supervisor's
wrongful conduct and the constitutional violationThompkins v. BelB828 F.2d 298, 304
(5™ Cir. 1987).

In a Rule 12(b)(6) case, the Court looks to th&etytof the Plaintiffs’ pleading to
determine if the facts state a viable claim. Adauy to the face of the pleading,
Constitutional rights implicated in this case ird#ua pretrial detainee’s (1) right to
medical and mental health care; and (2) right taqmtion from self-harm. Each of these
rights are well-established. The Fifth Circeity ban¢ has described the rights of pretrial
detainees:

Pretrial detainees and convicted prisoners, howdaek to
different constitutional provisions for their regsgige rights to
basic needs such as medical care and safety. The
constitutional rights of a convicted state prisosgring from

the Eighth Amendment's prohibition on cruel and swal
punishmentsee Estelle v. Gamhld29 U.S. 97, 104, 97 S.Ct.
285, 291, 50 L.Ed.2d 251 (1976), and, with a reddy
limited reach, from substantive due process. The
constitutional rights of a pretrial detainee, oe tither hand,
flow from both the procedural and substantive doecgss
guarantees of the Fourteenth Amendm&ee Bell v. Wolfish
441 U.S. 520, 99 S.Ct. 1861, 60 L.Ed.2d 447 (1979).
Significantly, Bell instructs that the State must distinguish
between pretrial detainees and convicted felorma crucial
respect: The State cannot punish a pretrial detaike at
535, 99 S.Ct. at 1872 (“In evaluating the congtindlity of
conditions or restrictions of pretrial detentiorathmplicate
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only the protection against deprivation of libeviithout due
process of law, we think that the proper inquirywikether
those conditions amount to punishment of the de&ifh
Since the State does punish convicted prisonetscdmnot
punish pretrial detainees, a pretrial detainee's process
rights are said to be “at least as great as thehtkig
Amendment protections available to a convicted qores.”
City of Revere v. Massachusetts Gen. Ho463 U.S. 239,
244, 103 S.Ct. 2979, 2983, 77 L.Ed.2d 605 (1983).

Hare v. City of Corinth, Mississippi74 F.3d 633, 639 (5 Cir. 1996) €n ban}.

Plaintiffs have not alleged facts on which the rf8heandividually, had notice of
any particular threat to Gregory based on inadeqoantal health or medical treatment
or risk of self-harm. There is no suggestion Batgory’'s death was a suicide or that
any medical condition was caused by actions thatol& in order to harm himself.
Rather, the Plaintiffs suggest that Gregory’s ihgbto advocate for himself when he
developed a need for medical treatment resultetdisnharm. Nothing in Plaintiffs’
pleading implicates the Sheriff, individually, irsalf-harm injury.

The only claim in the pleading that remains viakdgainst the Sheriff,
individually, is the Constitutional right to adedgeanental health and medical care. This
right has been well-established and abundantlyr dlmasome time. “Pretrial detainees
have a constitutional right not to have confinirifjomals treat their serious medical needs
with deliberate indifference, under the Due Proc&3suse of the Fourteenth
Amendment. Estate of Allison v. Wansle013 WL 1983959, *6 (g Cir. May 15,
2013) (citingJacobs v. W. Feliciana Sheriff's De28 F.3d 388, 393 {5Cir. 2000)).

A pretrial detainee who is not competent to stamal tay be detained only for the
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purpose of providing mental health treatment tdorescompetencyJackson v. Indiana
406 U.S. 715, 92 S.Ct. 1845, 32 L.Ed.2d 435 (1972).

The rubric for evaluating whether the pleadingestahe violation of the right to
adequate mental health or medical care depends wpether the complaint goes to
“episodic acts or omissions” or “conditions of cioiiment.” Hare, supraat 644-50;
Shepherd v. Dallas Count§91 F.3d 445, 452-55(XCir. 2009). An “episodic” claim is
one that focuses on one individual's misconduct ragires proof of that individual's
specific intent—that one or more state actors adedailed to act with deliberate
indifference to the detainee's neeéare, supraat 648.

A “conditions” claim focuses on an explicit poliay an unstated ode facto
policy, as evidenced by an extensive or pervasattep of acts or omissions that are
arbitrary or purposeless or not reasonably reltdeal legitimate governmental goadid.
at 645;Shepherd, suprat 452 (citingBell v. Wolfish 441 U.S. 520, 539, 99 S.Ct. 1861,
1874, 60 L.Ed.2d 447 (1979)). The implementatiéra golicy is actionable when the
policy is so deficient that it, itself, is a repation of constitutional rights and is the
moving force behind the constitutional violatiomhompkins v Belt828 F.2d 298, 304
(5™ Cir. 1987). In a “conditions” claim, the plairfti& relieved of the burden of proof of
an individual's actual intent to punish becausenhtmay be inferred from the policy
decision or pervasive practice of exposing a detito an unconstitutional condition.
Shepherdsupraat 452 (citingScott v. Moore114 F.3d 51, 53 n. 2 {(5Cir. 1997) €n

bang).

12/ 47



It is fair to say that Plaintiffs have stated ampi$edic” claim as to the treating
medical providers. However, as to the Sheriff, fdnets reflect a claim for his individual
participatior in effectuating a policy of understaffing medigaioviders and thereby
exposing Gregory to unconstitutional medical candi&? In finding that the plaintiff
had stated a proper “conditions” case, @inepherctourt wrote:

[A] detainee challenging jail conditions must dersipate a
pervasive pattern of serious deficiencies in primgidfor his
basic human needs; any lesser showing cannot prove
punishment in violation of the detainee's Due Pssagghts.
Here, Shepherd demonstrated that serious injury deadh
were the inevitable results of the jail's grosdtaraion to the
needs of inmates with chronic illness. In the abseof any

legitimate penological or administrative goal, taimounts to
punishment.

Shepherd, suprat 454. Substituting “mental illness” for “chronillness,” the court
could have been describing the allegations herdilé/this Court is not yet faced with
the determination of whether the evidence will supphe allegations, the necessary
conclusion is that the Plaintiffs have stated antibons” claim. The question now is
whether they pled sufficient facts involving thee8ff, individually, to prevail at the
motion to dismiss phase.

The Fifth Circuit’'s analysis imhompkings instructive:

If Sheriff Belt did not knowingly disregard Thompis' pleas
to see a doctor, he cannot be held liable unledsnba the

1 A supervisor may be held liable where eitheri@d)s personally involved in the constitutionapdeation, or (2)
there is a sufficient causal connection betweennmangful conduct and the constitutional violatiomhompkins,
supra

2 This is the approach that Plaintiffs state thegnded—simultaneous prosecution of an “episodase against
medical care providers and a “conditions” casersmiahe County. D.E. 70, p. 2(Gee Lee v. Valde2008 WL
4130975, *6, 2008 U.S. Dist. LEXIS 68670, *11 (N.Dex. August 29, 2008) (allowing both theoriesiabllity at
the pleading stage).
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jail's system was so deficient as to expose prisorie
substantial risk of significantly unmet serious mcatl
needs—i.e., was unconstitutional—and failed to prhyp
attempt to correct it, and unless his action octioa in this
respect caused Thompkins' injuries.

Thompkins, suprat 304. The Court has identified sixteen allegetiof the Sheriff's
personal involvemehin the Plaintiffs’ Second Amended Complaint:

1. “Sheriff Kaelin actively participated in the negaion process that
resulted in awarding NaphCare the contract.” @.E.p. 8.

2. “Further, under the terms of the contract as naggdi by Nueces
County and Sheriff Kaelin, NaphCare was to staf fail with
inadequate numbers of staff to handle the mentdthservices in the
jail.” 1d., p. 9.

3. “Sheriff Kaelin also reportedly contacted officiasJefferson County,
Texas to check on NaphCardd., p. 9.

4. “The County and Sheriff Kaelin were aware NaphCarevided
grossly deficient care in the past and that NapéCauld not provide
competent medical and mental health care at thes rahder the
contract . . . but still awarded it the contradd:, p. 10.

5. “The Sheriff received the Order from the Court ahdd actual
knowledge that Gregory had severe mental illness reeeded to be
transferred to an in-patient treatment facilityd., p. 11.

6. “Continuing to house Gregory in conditions where 8heriff knew he
could not receive the prescribed mental health eaposed Gregory
to an unconstitutional condition of confinemenid:, p. 11.

7. “The Sheriff, acting as county policymaker, made ttieliberate
decision to continue to house detainees like Gregothe jail despite
their serious mental illnesses and the County'swimanability to

Al other factual allegations are made with exsifto the County, the jail, jail officials, jaitadf, jail correctional
officers, medical or health care providers, Cowmyployees, or jail employees and are thus irreleteathe current
inquiry regarding the Sheriff's personal liability.
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10.

11.

12.

13.

14.

provide crisis management of acute psychiatric cglgs and
stabilization of the mentally ill in the jail.1d., p. 11.

“Despite having this power [to control the jail pogtion by refusing
to accept nonviolent offenders or finding altermatifacilities], the
Sheriff routinely refused to exercise it to housmviolent, mentally
incompetent detainees like Gregory at appropriatgatient
psychiatric facilities.”Id., p. 11.

“Sheriff Kaelin was aware the jail failed and reddsto timely transfer
mentally ill prisoners to inpatient psychiatric #daes.” 1d., p. 12.

“Upon information and belief, the Sheriff, acting final policymaker
for the County, had actual knowledge of long delaysransferring
prisoners from the jail to inpatient psychiatric cifies for
competency restoration. Upon information and Ibeliee Sheriff
knew the average wait time to be transferred wassinths and that a
waiting list for nonviolent detainees like Gregaspically had 400
prisoners at any given timeld., p. 12.

“Sheriff Kaelin was aware of these deficienciescjating under his
predecessor] and campaigned against the incumbentfsbased on
the loss of the federal contract prisoneri”, p. 14.

“Sheriff Kaelin was aware of [another prisoner'sgath [while
awaiting psychiatric treatment] and spoke withphess about it.”ld.,
p. 14.

“Sheriff Kaelin told the press he relied on medistff to place a
prisoner on suicide watch.Id., p. 14.

“The deaths of these [three described] prisoneve glae Sheriff and
county policymakers actual knowledge that condgionthe jail were
dangerous for mentally ill prisoners. . . Despitis tactual knowledge,
Sheriff Kaelin acted with deliberate indifferenae fiailing to take
corrective action.”ld., p. 14.



15. “The Sheriff was aware of these [failed inspectjonslations and
met with officials from the Commission about thenhd’, p. 18.

16. “The Sheriff had actual knowledge of [mentallyplisoner Garcia’s]
problem [of languishing for months in the jail atag transfer to a
psychiatric facility] following Mr. Garcia’s deathut failed to take
any action to protect the lives of subsequent pass, like Gregory.”
Id., pp. 18-19.

The matters addressed in these allegations, ircdhnéext of the overall pleading, are
sufficient to support constitutional claims agaitits¢ Sheriff in his individual capacity
because they state a factual basis for determthiagthe Sheriff knew the jail's system
was so deficient as to expose mentally ill prisenir substantial risk of significantly
unmet serious medical needs—i.e., was unconstiiaifie-and failed to properly attempt
to correct it, and his action or inaction in thigspect caused Gregory’s injuries.
Therefore the Sheriff has failed to demonstrate ltleais entitled to dismissal on the basis
that the pleading does not adequately state a @gamst him.
C. The Alleged Facts Do Not Overcome Qualified Immunit.

Last, the Sheriff's motion argues that Plaintiffgleading is insufficient to
overcome his right to qualified immunity. The nwootito dismiss, brought before any
discovery was conducted in the case, has the pairpbsesting the sufficiency of the
pleadings as to qualified immunitysee Jackson v. City of Beaum®@t8 F.2d 616, 618
(5™ Cir. 1992). The Court reviews the sufficiencytbé pleadings with the purpose of

the qualified immunity doctrine in mind, which © $hield government officials not only

* A prisoner has a Constitutional right to healéine for serious medical needg.g., Wagner v. Bay City, Texas
227 F.3d 316, 324 {5Cir. 2000).
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from personal liability, but from suit as well, “@wh their actions could reasonably have
been believed to be legal.Morgan v. Swansqr659 F.3d 359, 370-71"KCir. 2011).
See alsoMitchell v. Forsyth 472 U.S. 511, 526, 105 S.Ct. 2806 (19&®)erruled on
other groundsPearson v. Callaharb55 U.S. 223, 233-44, 129 S.Ct. 808, 816-23 (2009

Qualified immunity is a complete defense to goveznimofficials who perform
discretionary functions only “insofar as their cantidoes not violate clearly established
rights of which a reasonable person would have knbwiarlow v. Fitzgerald 457 U.S.
800, 818, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982pmpson v. Upshur Couni345 F.3d
447, 456 (8 Cir. 2001). Qualified immunity does not providiicials with a license to
engage in lawless condudtarlow, 457 U.S. at 819. Rather, “[w]here an officialitmb
be expected to know that certain conduct wouldat@ktatutory or constitutional rights,
he should be made to hesitate; and a person whersumjury caused by such conduct
may have a cause of actiomd’

In that regard, “pre-existing law must dictate ttisatruly compel (not just suggest
or allow or raise a question about), the conclusmmevery like-situated, reasonable
government agent that what defendant is doing taelafederal lawin the
circumstanced Pasco v. Knoblaugh566 F.3d 572, 578-79 "{5Cir. 2009) (quoting
Pierce v. Smith117 F.3d 866, 882 {5Cir. 1997); emphasis in original). This standard
protects the balance between upholding constitatioights and allowing government
officials to effectively perform their duties, bymiting liability to those instances in
which they can reasonably anticipate that theirdoeoh is unlawful. Davis v. Scherer

468 U.S. 183, 195, 104 S.Ct. 3012, 82 L.Ed.2d 1384).
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The Supreme Court applies a two-prong test forrdeteng whether an official is
entitled to qualified immunity: (1) whether a ctingional right would have been
violated on the facts alleged, and (2) whetherrijlet at issue was “clearly established”
at the time of the defendant's alleged miscondugs rendering the official’s conduct
objectively unreasonablePearson v. Callahan555 U.S. 223, 233-44, 129 S.Ct. 808,
816-23 (2009). Once qualified immunity is pled, ig the Plaintiffs’ burden to
demonstrate, first by pleadings and then by pribait, either the Defendant is not eligible
for the defense or that there is a fact issueHerjairy as to whether the requirements of
the defense are meMichalik v. Hermann422 F.3d 252, 262 {5Cir. 2005) (pleading of
qualified immunity alters the usual burden of ptopfacing it on the plaintiff). As
outlined above, the Court has determined that #fiiimave met the first step.

Plaintiffs must then demonstrate—by pleading sidfit facts at this stage—that
the Sheriff's conduct violated a clearly establghaght, rendering it objectively
unreasonable. Plaintiffs’ briefing in oppositiamthe qualified immunity defense relies
exclusively on the basis that the Sheriff was opéymitted to hold Gregory for the
purpose of restoring his competency. When thetamdgiered institution was unable to
accept Gregory's immediate transfer, Plaintiffsugrdhat the Sheriff, individually, was
constitutionally compelled to either find an al@® treatment facility for restoring
Gregory’s competency or release him. Plaintiffgehaot identified, and the Court has

not found, authority for this proposition.
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It is true that the Supreme Court has determinatldhperson found incompetent
to stand trial cannot be detained indefinitely whwegre is little hope for the restoration of
that competency.Jackson v. Indiana406 U.S. 715, 92 S.Ct. 1845, 32 L.Ed.2d 435
(1972). If the incompetent is held solely becaosa criminal charge and he does not
satisfy the requirements for civil commitment ofoslke not charged with criminal
violations (who enjoy stricter parameters for cotmnent and more lenient standards for
release), then the incompetent’s right to equalgetamn of the law is violatedJackson
406 U.S. at 730, 92 S.Ct. at 1854. Furthermoréeifis held longer than reasonably
required to restore competency, his due procebssrigre violated.Jackson406 U.S. at
738, 92 S.Ct. at 1858.

While it recognized a constitutional right, tdacksonopinion did not address a
Sheriff's duty—or any duty of the jurisdiction omiey detention—under these
circumstances. ldacksonthe incompetent had been held in the designatsdyhiatric
facility for over three years. It was not the Stievho was holding him. The Supreme
Court simply determined that the incompetent cowdt be detained any further without
satisfying civil commitment requirements becauserdhwas no reasonable expectation
that the detainee would regain his competence.

Plaintiffs rely onOregon Advocacy Center v. Mir822 F.3d 1101 {9Cir. 2003).
That court took a step in the direction of a sliarifluty by affirming a trial court’s
injunction against the Oregon State Hospital, neagiit to admit incompetent pretrial
detainees for the purpose of restoring competenttymseven days of the order finding

them incompetent. Thilink case was brought against the only body desigriatdate
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Oregon legislature to accept and treat such dedsir¢he State Hospital. The case
specifically rejected the suggestion that the cdsmuld have been brought against the
county jail, and there was no suggestion at all tthe sheriff or anyone else responsible
for the transfer of the detainee was constitutignaandated to take any specific action
when the State Hospital would not accept the de&inThus the step in the Sheriff's
direction has not yet reached the jailhouse door.

Plaintiffs next rely onAdvocacy Center for Elderly and Disabled v. Louisia
Dept. of Health and Hospitgl’31 F.Supp.2d 603 (E.D. La. 2010). In that cése,
court found the state’s statutory framework for diamg incompetent detainees to be
unconstitutional. In particular, the combinatidnstatutes provided for periodic review
of the status of incompetents who were not yetsfianed to the state mental health
facility, but did so under timing that allowed tmeompetents to languish in parish jails
for a year before any action was required.

The Louisiana Department of Healttourt, building onlacksonandMink, issued
an injunction requiring three Louisiarstate officials® who were sued in theifficial
capacities to accomplish the admission of incompetietainees into the state mental
health facility within 21 days of that court’s ord® any future state court order finding a
criminal defendant incompetent to stand trial. Mlihe court’s opinion would indicate
that it had ordered an impossible action becausesthte mental health facility was

already full, it was certainly designed to requine state to take some action to find a

® These officials include the Secretary of the &&pent of Health and Hospitals, the Chief Exeautfficer of
the Eastern Louisiana Mental Health System, which component of the Department of Health and Halspiand
the Director of the Forensic Services Divisionlu Eastern Louisiana Mental Health System.
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viable remedy to prevent further violation of thghts of incompetent pretrial detainees.
This is not, however, support for holding thasheeriff, individually, is constitutionally
required to take any particular action in the fafea state court order that requires the
Sheriff to assume custody of the detainee, doesnchide a deadline for transfer, and
requires that transfer of a detainee be made &gilty that will not accept him.

Last, Plaintiffs rely on the decision ifiaylor v. Lakey No. D-1-GN-07-00837
(419" Dist. Ct., Travis County, 2012)appeal pending No. 03-12-00207-CV (Tex.
App.—Austin). Plaintiffs did not attach a copy thfis unpublished decision and the
Court has not found any official findings of factdaconclusions of law or final judgment
on Westlaw, Lexis, or through a generic interneirgle. According to a letter ruling
dated January 23, 2012 obtained through the Léysld&Reference Library of Texas

website fttp://www.Irl.state.tx.us the Taylor court determined that twenty-one (21)

days is a reasonable time for an incompetent pletetainee to await transfer to a mental
health facility. On that basis thEaylor court apparentfy permanently enjoined the
Commissioner of the Texas Department of State Hedirvices to have a bed available
for each incompetent pretrial detainee within tweorte (21) days of receiving notice of
a criminal court’s commitment order. This casensappeal.

While the case law certainly identifies a consiitoél issue in the failure to place
incompetent pretrial detainees in the custody ofappropriate mental health facility

within twenty-one (21) days of the court order caiting them to a psychiatric effort to

®  The letter ruling expressly states that it does constitute findings of fact or conclusions afvl and directs

counsel for plaintiffs to prepare an order, cirtels to opposing counsel for approval, and therdséto the court
for signature. The final order, if any, has no¢bsupplied to this Court.
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restore competency, those cases do not represexjsting law that dictates or truly
compels (not just suggests or allows or raisesestgan about), the conclusion for every
like-situated, reasonable government agent cordbmiith the issue. In fact, the case
remains on appeal. Nothing in any of those casawpelled the Sheriff, individually, to
take particular action. It is beyond his authodtya County employee to cause the Texas
Department of State Health Services to provide ledany particular mental health
facility. And it would be contrary to the stateucts order to release the detainee. No
clear law dictates his required response to thésyina.

Under such circumstances, qualified immunity pristebe Sheriff, individually,
from liability for maintaining the status quo pengian opening for Gregory at a
psychiatric facility. Plaintiffs have failed to excome qualified immunity to the extent
that they depend upon the law regarding pretrig¢rdeon of criminal defendants who
have been found incompetent to stand trial and wamguish in jail an allegedly
unreasonable amount of time pending availabilityaofacility that can restore their
competence. No other grounds for resisting qeaifmmunity were presented in their
Response or Surreply.

The Court has inspected the entire pleading forkasys to eliminate the qualified
immunity defense. While there is some questiontaaghe Sheriff's influence in
negotiating the NaphCare contract, Plaintiffs hawespecified any constitutional dictate
that the Sheriff was on notice of and which he jefailed to observe. There is no
mention of a particular quantity or quality of meali personnel that the Sheriff failed to

provide for. There is no minimuper capitaexpenditure required for health care of any
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kind. Neither is there an established minimum nemtf available medical personnel
treatment hours that a jail facility must maintaifibhere is no constitutionally compelled
rejection of a contractor because of prior claimiiere is at this time no specific action
well-established in the law that a sheriff, indivadly, must take to address the mental
health or medical risks of incompetent pretrial adletes. Instead, this particular
“conditions of confinement” case triggers compleovgrnmental issues outside of the
Sheriff's individual control.

Therefore, while Plaintiffs have identified viokatis of constitutional rights
somewhat related to the Sheriff's acts or omissiaghey have failed to identify the
specific action within his power that the Sherifbslld have taken, and which all sheriffs
should know they must take, to reduce or elimintdte deprivation of rights of
incompetents such as Gregory. For that reason,Stiexiff is entitled to qualified
immunity from suit. The Court GRANTS Sheriff Jima#lin’s Motion to Dismiss (D.E.
55).

THE CLAIMS AGAINST NUECES COUNTY

Plaintiffs have pled three claims against the G@gur{l) civil rights claims under
42 U.S.C. § 1983; (2) violations of the AmericanghwvbDisabilities Act (ADA); and (3)
violations of the Rehabilitation Act. Each of teedaims will be addressed below.

A. Section 1983 Claims

The County cannot be held liable for the individualconstitutional acts of its

employees under @espondeat superiatheory. Piotrowski v. City of Houstqr237 F.3d

567, 578 (8 Cir. 2001). However, acts taken by the Sherifhisofficial capacity are
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acts of the County’s final policymaker with respexthe county jail and, hence, are acts
of the County. TEX. LOCAL Gov'T CODE § 351.041Turner v. Upton Countyd15 F.2d
133, 136-37 (8 Cir. 1990); Familias Unidas v. Briscqe619 F.2d 391, 404 {5Cir.
1980). Such acts of a final policymaker can suppssessing constitutional liability
against the CountyBolton v. City of Dallas541 F.3d 545, 548 {5Cir. 2008).
1. Conditions of Confinement
Plaintiffs allege that the County is liable for itivights violations under both
“conditions of confinement” and “traditional murpal liability” theories. The
“conditions” case has been outlined above in thecudision regarding the Sheriff's
liability. While the Sheriff is entitled to qualdd immunity for that alleged liability in
his individual capacity, the claim remains viabgeta the County because the Sheriff is
also sued in his official capacity. The Court witit repeat its analysis of the viability of
the “conditions” case. As previously demonstratbe, Plaintiffs have alleged a viable
civil rights claim under the “conditions of confiment” theory.
2. Traditional Municipal Liability
The County’s traditional municipal liability und&r1983 “requires proof of three
elements: a policymaker; an official policy; andialation of constitutional rights whose
‘moving force’ is the policy or custom.Piotrowski, supraat 578 (citingMonell v. Dept.

of Social Services436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (})P7&8he County’s

" Only individuals, as opposed to the County, emrttled to qualified immunity to exempt them frdiability for
their discretionary acts. So the prior holdingwiissing the Sheriff, individually, from this actitvas no bearing on
the treatment of the County or the Sheriff as ditiaf representative of the CountKentucky v. Grahamd73 U.S.
159, 166-67 (1985).
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Motion (D.E. 60) challenges the existence of anoaeble policy and “moving force”
causatior.
a. The Pleading Alleges an Unconstitutional Policy

Plaintiffs clearly complain that the County’s wigesad and pervasive practices
reveal ade factopolicy of failing to provide for the mental healtteeds of pretrial
detainees who are awaiting transfer to a state ahéealth facility for more than a few
days. This is reflected in an alleged failure tmtcact for the intense mental health
services required “to provide crisis managementaofite psychiatric episodes and
stabilization of the mentally ill in the jail” (D.E7, p. 11) and complacent acceptance of
the fact that many seriously disturbed mentallypitrial detainees remain in County
custody for several months without treatment, angittransfer to a facility that is
directed to restore competency to stand trial.

TheJacksoncase requires treatment of such a policy as utitatinenal because it
is unconstitutional to incarcerate a mentally rifpial detainee under circumstances that
are not designed to restore competendgckson 406 U.S. at 738. Such a policy can
also be actionable because acute psychiatric eggscah expose the detainee, or others
who are in contact with him, to serious medical sgmuences, including assaultive
behavior, self-mutilation, or suicideE.g., Woodall v. Fotj 648 F.2d 268, 272 {5Cir.

1981). A deliberate omde facto policy that reflects indifference to this risk is

8 With respect to the first element, there is nbssantial question that the pleading identifies 8heriff as a

policymaker who could be held responsible, throagtual or constructive knowledge, for enforcingddiqy that
caused Gregory’s injuries.Piotrowski, supraat 578-79. The Complaint not only refers to theer§f as a
policymaker, but details instances of alleged dctwaconstructive knowledge of the policies at ssand their
unconstitutional nature.
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unconstitutional. E.g., Partridge v. Two Unknown Police Officer§1 F.2d 1182, 1187
(5™ Cir. 1986).

The County’s first challenge is that Plaintiffs’ limy argument fails for lack of
factual specificity, citingSpiller v. City of Texas Ciy130 F.3d 162, 167 {5Cir. 1997)
(pleading rejected, in part, because allegationsaoially discriminatory policies were
conclusory). However, Plaintiffs here have allegadh particular acts as (1) knowledge
of the wait time for state mental health facilifig2) knowledge of the number of
detainees or prisoners on the waiting list for éntailities, (3) knowledge of the damage
mentally ill detainees can do, and have done, eém#elves without adequate mental
health intervention; (4) choice of a medical cociia that is known to be ill-equipped to
address serious mental health issues of the indemipand (5) approval of a contract for
medical services that does not adequately staffaihtor mental or physical health issues
as reflected in the specific monetary expenditur@ @equired hours of time-on-duty of
medical and mental health professionals.

Each of these allegations is supported by a factaaitation regarding the
Sheriff's knowledge of specific incidents at thé,jalong with actions he took or failed
to take in response, and the Sheriff's own researnzh participation in the negotiations
that led to the specific errant terms of the NapleQantract and the use of NaphCare, in
particular. Such allegations are sufficiently tedtand not conclusory. Problems that
are so common as to be generally known will triggability even if the specific

application of that problem to Plaintiffs’ decedennot known.Farmer v. Brennan511
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U.S. 825, 843-44, 114 S.Ct. 1970 (1994) (officiaéed not anticipate who would fall
victim when they had reason to know that somedyliwould).

The County disputes the statistical significancehef Plaintiffs’ recitation of less
than $8 per inmate per day for medical and mergalth care and a combined 50 hours
of mental health professionals in a jail with arage daily population of 992 inmates,
along with other statistical allegations and disale of particular incidents. The County
relies onPeterson v. City of Fort Worth688 F.3d 838, 852 {5Cir. 2009), which
complained that statistics without context and asad incidents do not establish an
actionable policy.

Petersonwas a summary judgment case and it addressedutheiency of the
evidence to support the claims. Here, the Couidded only with determining whether
there are sufficient factual allegations to put eunty on notice of a viable claim.
While the Court declines to comment on whetherpitoof ultimately offered in this case
will support a finding of a deliberate policy of eonstitutional mental health care at the
County jall, the factual allegations are sufficiemsatisfy thef'wombly/Igbalrequirement
that the cause of action be grounded in factuafjations and plausible.

The County further challenges Plaintiffs’ allegasoas not showing that any
policy reflects “deliberate indifference” to conational rights. CitingBoard of County
Commissioners v. Brow®20 U.S. 397, 407, 117 S.Ct. 1382, 1390 (19%9®,Gounty
suggests that Plaintiffs must show that the Sheriffther policymaker had an actionable
animusor intent to violate pretrial detainees’ rightShe Brown case, however, reflects

that a de facto policy, which remains in place despite high rigls constitutional
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violations, is sufficient to demonstrate the “deliéite indifference” aspect of municipal
liability:

If a program does not prevent constitutional violas,

municipal decisionmakers may eventually be put ofice

that a new program is called for. Their continaeltherence

to an approach that they know or should know hdsddo

prevent tortious conduct by employees may estahilsh

conscious disregard for the consequences of theora—the

“deliberate indifference”—necessary to trigger nuypal

liability.
Brown 520 U.S. at 407. The applicable deliberate fedénce standard considers “not
only what the policymaker actually knew, but what $hould have known, given the
facts and circumstances surrounding the officidlcgoand its impact on the [pretrial
detainee’s] rights.” Brumfield v. Hollins 551 F.3d 322, 331 {5Cir. 2008) (quoting
Lawson v. Dallas County286 F.3d 257, 264 {5Cir. 2002)).

Here, the allegations include the propositiong (fhathe existing level of mental
health care was insufficient to address the sermasdical needs of those held in the
County jail (whether pretrial detainees or conwctgiminals); and (2) the Sheriff was
aware that incompetent pretrial detainees langdishehis jail without mental health
services adequate to the task for which they wel#. hRather than take action to address
this known constitutional problem, the Sheriff—a@ing to Plaintiffs’ allegations—
perpetuated the problem by participating in theotiegon of a contract that would

continue to underserve the mental health needsosktincarcerated and by continuing to

accept offenders beyond his ability to house theweonstitutionally adequate conditions.
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These facts, if proven, satisfy the “deliberateiffiedence” requirement for County
liability.

The County seeks dismissal of this policy claimaiagt it by attempting to
disassociate itself from the Sheriff, suggestirgf the only relevant policymaker would
be the commissioner’s court, which is entrustechwibntracting authority for medical
services to be supplied to the jail. D.E. 60, p. 2f the County’s argument were to be
adopted, it would provide blanket insulation foryamconstitutional conditions at the
County jail. The County Commissioners could simplgse their eyes, defer all fact-
finding and negotiations to the Sheriff, and blindccept whatever the Sheriff came up
with for the jail, right, wrong, or indifferent. dNsuch result is permitted under the law.

Plaintiffs have alleged, with factual support,ttti@ Sheriff was the policymaker
in this context. D.E. 47, p. 2, 8-12. There Is@al basis for such an allegation. “Under
Texas law, sheriffs are “final policymakers” in tlagea of law enforcement for the
purposes of holding a county liable under § 1988mes v. Harris Count$,/7 F.3d 612,
617 (5“ Cir. 2009) (citing Williams v. Kaufman County352 F.3d 994, 1013 (5th
Cir.2003)). The Sheriff’s inability to contract ¢ws own does not nullify his knowledge
and influence in the matter, as Plaintiffs havelple

The County asserts that Plaintiffs have failedltege causation because they have
not addressed how any unconstitutional level oftaldrealth or medical care attributable
to the County resulted in Gregory’s death from atreated bacterial infection. D.E. 60,
p. 30. Plaintiffs have alleged three levels of amstitutional care: (1) failure to place

Gregory in a facility that could restore his congrey; (2) failure to supply sufficient
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mental health care to manage acute psychiatricmeéessthat result in injury; and (3)
failure to supply sufficient medical care to addré&regory’s infection or its aftermath.
It is worth noting that at least one medical prefesal allegedly attributed Gregory’s
medical condition to constant standing and walkmbis cell—a matter allegedly related
to his psychological condition.

Gregory did not have to contract an infection amel fdom it to have suffered
confinement—a deprivation of liberty—in violatiorf bis due process rights when he
was allegedly held an unreasonable amount of tinteowt treatment to restore his
competency.Jackson 406 U.S. at 738Vlink, 322 F.3d at 1121. While thdink court
held that the county jail was not the proper deéendor injunctive relief, it does not
eliminate the County as a proper defendant for anclfor damages for past
unconstitutional detention.

The County argues thalackson v. Indianadid not provide a “promise of
treatment” to detained incompetents but rather reefb a right to a speedy trfalD.E.
60, p. 40. The Supreme Court holding Jacksonwas that an incompetent pretrial
detainee could only be held in state custody penttal if that custody was designed to
restore competency and was making progress towwatdaybal. It requires release or civil
commitment. If the only reason for holding Gregomas because of the criminal
mischief charge against him, then the County haelitteer (1) confine him in a facility

that could restore his competency and was workmgduzxtively toward that end with the

® The decision has been variously described asgrézing a right of substantive due process andeitoral due
process.Foucha v. Louisiana504 U.S. 71, 119, 112 S.Ct. 1780, 1806 (1992) (fdm J., dissentingY,oungberg
v. Romeo457 U.S. 307, 321 n.27, 102 S.Ct. 2452, 2461 (1982
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ultimate goal of trying him for his crime withinraasonable time, or (2) release him or
have him committed under the civil statutes.

Plaintiffs rightly suggest that there is a questodrfact as to whether the County
had other resources for Gregory’s treatment, namgdyivate mental health facility or a
Mental Health and Mental Retardation facility. Yéere is certainly some question
whether the nature of the commitment order andstage authority behind it impacts the
County’s authority in this regard. The County agin its Reply that the Sheriff had no
choice but to house Gregory in the county jail lseathe state required that the Sheriff
take custody and deliver Gregory to a state facthtat would not accept him and the
County was prohibited by law from releasing GregoB.E. 80, pp. 15-16 (citingEKX.
CoDE CRIM. P.ARTS. 2.18 (sheriff’'s duty to keep in jail any persamunitted to jail by
court order), 16.20 (legal requirements of commithwder)).

As the County continued to hold Gregory for trialhad a constitutional duty, to
do so only so long as it also provided competerestoration treatment, along with
mental health and medical services at least medtiagsubstantive due process and
Eighth Amendment rights owed convicted criminafuggesting that the County had no
obligation to provide the mental health servicedsatie here disregards the fact that
Gregory had been deprived of his liberty and haghlentrusted to the County’s custody
under circumstances in which he could not provatehis own care. Whether or not the
Jacksonrule supplies a basis for relief, it remains tlasec that Plaintiffs have stated a
claim against the County for the inadequate careGoégory, who was obviously

suffering from significant mental health and medtisaues.
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Plaintiffs further allege that the denial of psgldyical treatment to Gregory was
causally connected to his death because his uetrgagychological condition made
Gregory unable to communicate properly with hislthegare providers, who, they allege,
depend upon a patient’s recitation of medical nystbis history of the present illness,
and his explanation of the status of his symptamsrder to be able to adequately treat a
medical condition.

The Court finds that the pleadings allege an usiiional policy™®

b. The Pleading Alleges that the County
Policy was the “Moving Force” Behind
Underlying Constitutional Violations.

The County’s argument that Plaintiffs fail to shtisthe “moving force”
requirement is, initially, based on an “episodi@dw of the facts, suggesting that isolated
errors of particular health care professionals dugsevidence a systemic problem. As
detailed above and as confirmed in Plaintiffs’ Rewse, Plaintiffs have plead a
“conditions of confinement” case as against the i@pu Plaintiffs essentially contend
that the policies that understaffed the jail forntad¢ health issues as well as medical
issues prevented Gregory from getting both the aidmalth and medical attention his
situation required.

In its Reply, the County argues that the “movingcé3 element is not properly
pled even as to a “conditions” case. Under thiglirement, the policy “must be closely

related to the ultimate injury.City of Canton v. Harris489 U.S. 378, 391 (1989). The

19" The County spends several pages briefing tHedésubjective knowledge for a deliberate indiéfiece claim.
However, that briefing treats the case as an “gfii8acase. As detailed above, this case has béeth 5 a
“conditions of confinement” case as against ther®puThe “episodic” briefing is thus irrelevant.

32147



County has not identified a gap between (a) thenBdsi policies regarding housing
pretrial detainees and staffing for medical and talehealth conditions of those in its
custody, and (b) the injuries to, and death of,gérg from medical and, allegedly,
mental health conditions. The County has not destnated that the § 1983 claims
should be dismissed.
B. ADA and Rehabilitation Act Claims
The Fifth Circuit has held that claims under Tillef the ADA and claims under

§ 504 of the Rehabilitation ACtbe treated identically from a jurisprudential stpaint.
Bennett-Nelson v. Louisiana Board of RegeA®l F.3d 448, 454-55 {5Cir. 2005);
Hainze v. Richards207 F.3d 795, 799 {5Cir. 2000). To survive a motion to dismiss,
Plaintiffs must appropriately plead:

(1) that they are qualified individuals within theeaning of

the Act; (2) that they are being excluded fromipgoétion in,

or being denied benefits of, services, programsaabivities

for which the [defendant] is responsible, or arbeowise

being discriminated against by the [defendant]; &dthat

such exclusion, denial of benefits, or discrimioatiis by
reason of their disability.

Lightbourn v. County of El Pas@18 F.3d 421, 428 {5Cir. 1997).

The County argues that Plaintiffs do not have g@rcADA/Rehabilitation Act
claim because the acts do not provide a remedih&disabled who complain of defects
in the treatment they seek for their triggeringabisity, citing O’Guinn v. Nevada Dept.

of Corrections 468 Fed. Appx. 651, 653 {9Cir. 2012). “The ADA prohibits

1 Both prohibit the denial of the benefits of goweent programs on the basis of disability. 42 U.$.@2132; 29
U.S.C. § 794(a).
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discrimination because of disability, not inadeguaeatment for disability."Simmons v.
Navajo County609 F.3d 1011, 1022 (<Cir. 2010).

Plaintiffs rely onOlmstead v Zimring527 U.S. 581, 119 S.Ct. 2176, 144 L.Ed.2d
540 (1999). They argue that the Supreme Court Hedd that the ADA prohibits
discrimination against the mentally ill by requgirthe government to provide the
treatment environment specifically prescribed foeit psychiatric condition. But in
Olmstead the patients had been voluntarily committed arvel grescribed environment
was community-based treatment.

The discrimination issue was that patients with eotmaladies could get
community-based treatment whereas the mentally wlre being unnecessarily
institutionalized. Olmstead 527 U.S. at 601. The Court relied heavily on @gressional
findings giving rise to the ADA that segregatingdasolating persons with disabilities
was a discriminatory practice. And the Court waeetul to note that its decision took
into account what constituted a reasonable accoratitog given the state’s resources
and other demands on those resources. It exprdésslyd that community-based
treatment costs the state less than institutioadia.

Neither the Congressional concern nor the Supremat®@ holding apply to this
case, where Gregory would be segregated and idoMiether he remained in the county
jail or was transferred to the state mental headgtitution. Additionally, the Court
warned that theédlmsteadholding did not establish any particular level tocdatment.

“We do not in this opinion hold that the ADA impasen the States a ‘standard of care’
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for whatever medical services they render, or thatADA requires States to ‘provide a
certain level of benefits to individuals with didéles.”” Olmstead 527 at 603 n.14.
While the Constitution may require certain mentablth treatment for pretrial
detainees, the ADA does not compel the County ¢@ide any particular treatment as a
matter of preventing discrimination. Because Ritishhave not identified any other
basis for an action under the ADA or Rehabilitathmst, those claims are DISMISSED.
THE CLAIMS AGAINST NAPHCARE, INC. AND SUZAN SALTER
Plaintiffs sued NaphCare, Inc. (NaphCare) as hawogtracted with Nueces
County
to provide reasonable and necessary medical, mbasdth,
nursing, dental care, and related supporting sesvio all
inmates under the custody and control of the Cogriff.
NaphCare was acting under color of law, and wasoresible

for providing the constitutionally required medieald mental
health care to prisoners at the jail.

D.E. 47, pp. 2-3, 8. Susan Salter (Salter) is sndter individual capacity while acting

under color of law.ld. at 3. According to Plaintiffs,

* NaphCare could not provide competent medical andtahdnealth
care at the rates in the Nueces County Contradf. 4¥, pp. 9-10.

* NaphCare employed insufficient numbers of medicadl anental
health care providers to meet the reasonable aocedssary mental
health needs of the inmates at the Nueces Couihtyldg pp. 9-10.

* NaphCare hired Dr. Badea-Mic even though it knewlwuld have
known that she had a history of challenges fromTibeas Board of
Medical Examinerslid., p. 14.
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Dr. Badea-Mic failed to assure Gregory’s transferanh inpatient
mental health facility and failed to require prafiesal counselors
under her supervision to properly monitor Greganyg &new about,
but failed to treat his worsening, serious psycgimi@a condition.
Id., pp. 14-15.

When Gregory first presented with concern aboutlégs and red
and swollen feet, NaphCare employees were disnaissid failed to
perform a substantial physical exam or provide ta@gtment.Id., p.
15.

Gregory’s serious mental health and physical heattbds were
obvious to health care providers. His legs begaming red,
draining fluid and saturating his pants, and thdcenated and
became infected with bacteria. The infection ireddis blood
stream, destroying his body organs, causing iresier shock, and
ultimately death.ld., pp. 15-16.

Salter, a physician’s assistant, saw Gregory’s, lkgew of his past
complaints, yet ordered only a diuretic and faitedconduct any
testing, do any lab work, or culture any wountt, p. 16.

When Gregory fell in his cell, NaphCare nurses doented a body
temperature of 95.6°, cleaned his leg wounds, lditndt further
address his serious condition or seek a physiciarhaspital’s
assistanceld., p. 17.

When Gregory was found unresponsive in his cell awad cold to
the touch, NaphCare medical personnel could nchiobd blood
pressure or oxygenation reading, yet moved him he fail's
infirmary rather than seek emergency hospital cadg.p. 17.

NaphCare, Dr. Badea-Mic, and Salter were negligerfailing to
provide appropriate medical care under the abowveumistances.
Id., pp. 22-23.

NaphCare was negligent in hiring incompetent arslfirciently
trained medical and mental health providdds, p. 23.



* NaphCare, Dr. Badea-Mic, and Salter’'s conduct ctst gross
negligence.ld., p. 24.

With those allegations, Plaintiffs sue NaphCare f#®r 1983 violations, ADA/
Rehabilitation Act violations, and, along with $altfor negligence and gross negligence.

A. Section 1983 Claims

NaphCare’s challenge to the adequacy of the § t886 is based in part on the
Eighth and Fourteenth Amendments’ requirement itheave subjective knowledge of
the substantial risk of serious harm but respondt deliberate indifference. It
appropriately deniesespondeat superiofiability. See above discussion as to the
vicarious liability of the County. It is undisputéhat NaphCare was acting under color
of law on behalf of the County and its conducthast evaluated as a “conditions of
confinement” case and, alternatively, under “tiadi&l municipal liability.”

Fairly read under either theory, Plaintiffs’ Comptaalleges that NaphCare
historically, and in this case, knowingly underigdfthe jail such that it could not meet
the serious medical needs of the jail populatiomGregory’s case, his mental condition
had induced one physician to prescribe medicatiah NaphCare did not deliver and his
medical condition, as Plaintiffs allege, was “soviobs that even a layperson would
easily recognize the necessity for a doctor’s &tiari Blackmore v. Kalamazoo County
390 F.3d 890, 897-98 {&Cir. 2004).

While NaphCare argues that there are no pleadhgstt“refused to treat Cheek,
ignored his complaints or intentionally treated himcorrectly,” (D.E. 81, p. 7), that

argument is not accurate under the record. The plom cites refusals, delay, and
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failure to treat when NaphCare personnel failedptovide prescribed psychiatric
medications (D.E. 47, pp. 7, 15), when they disads&regory’s complaints with the
suggestion that his problems were simply standihday (Id., p. 15), when they did not
treat the infection from his wound$d(, pp. 16-17), and when they took him to the
infirmary rather than to a hospital when his proebecame emergend(, p. 17). Such
allegations reflect a factual basis for deliberatbfference. Blackmore, supra

As a part of the practice of providing inadequateec the Complaint also alleges
that NaphCare hired Dr. Badea-Mic, who it knew twowd have known was not
competent to render the necessary services. Wédmidentified as NaphCare’s pattern,
and the contract amount virtually ensured inswugficiquantity and/or quality of staffing
in Nueces County. Under NaphCare’s own authosdtgonstitutional violation can be
predicated on a pattern of past practicEBBompson v. Upshur Count®45 F.3d 447, 459
(5™ Cir. 2001) (citingSnyder v. Trepagniefl42 F.3d 791, 798-99 (XCir. 1998)).

Plaintiffs’ Complaint includes a litany of past faeces of constitutional
allegations based on deliberate indifference t@mssrmedical needs against NaphCare,
including a policy of cutting costs and maximizipigpfits to the detriment of the patients
it serves. D.E. 47, pp. 9-10. In addition to thikeged historical pattern, the Complaint
also alleges a specific contractual scenario osicanation paid and medical professional
hours promised between Nueces County and NaphGaveéhizch the county jail would
be understaffed such that NaphCare could not adelguserve the serious medical and

mental health needs of the prisoners housed ifathgoing forward. D.E. 47, pp. 8-10.
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For pleading purposes, this suffices to take tlasecpast the dismissal stage.
Those allegations are fact-based and not imperohyssonclusory. NaphCare may prove
the prior allegations baseless and can challerge&dhsideration and man-hours issues
on their merits, but those are matters for discpvend, if appropriate, summary
judgment procedure.

B. State Law Negligence Claims

The Complaint is replete with allegations regardigegory’s mental health and
medical needs and how they were not met, as sealmate. The allegations paint a
picture of a man who suffered significant mentihess that went untreated despite
obvious symptomatic conduct and a physician’s @&der medication and transfer. The
allegations also reveal a gruesome medical comdwtith readily apparent red, swollen,
and seeping extremities that eventually developednds capable of bacterial infection,
all of which went largely untreated. The treatmalitgedly offered was the proverbial
“too little, too late.”

The Complaint alleges that Salter was a physiciassistant who saw these
symptoms and failed to adequately treat them @r@fegory’s problems to a physician.
The Complaint alleges that other NaphCare employess also involved in the errors
and omissions that resulted in Gregory’s death flesnmedical condition. Negligence
claims under Texas law, unlike constitutional clgjimermitrespondeat superidrability
against NaphCareE.g., St. Joseph Hosp. v. WpB#t S.W.3d 513, 541-42 (Tex. 2002).
The Court finds that the allegations are adequatestate negligence claims against

NaphCare and Salter.
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C. Qualified Immunity

NaphCare and Salter seek dismissal of this actgainat them on the basis of
gualified immunity, citing three cases. Wilson v. Layne526 U.S. 603, 609 (1999),
police officers were held entitled to qualified imnmty for Fourth Amendment
violations. Nothing in this case sheds light oa ¢ualified immunity claim of NaphCare
and Salter. Likewise, ithompson v. Upshur Count945 F.3d 447, 456 {5Cir. 2001),
the case involved only two sheriffs and a governreenployed jailer—not medical
personnel. While the jailer who allegedly depriib@ detainee of medical care was
eligible for qualified immunity, immunity was dewieat the summary judgment stage
because her actions could be found objectivelyasueable. This case is not helpful to
the determination of the issues here, other thacotdirm that medical attention that is
delayed or denied can constitute deliberate ingiffee.

In NaphCare and Salter’'s third ca$®est v. Atkins487 U.S. 42, 56, 108 S.Ct.
2250 (1988), a part-time physician who worked atate prison hospital was held to
work “under color of law.” The case did not addresy issue of immunity. NaphCare
and Salter argue that contract work for the Coumyeviding medical services to the
jail—constitutes “acting under color of state latgr § 1983 purposes.West, supra.
This proposition is not disputed, as Plaintiffs édaued them as acting under color of
law. D.E. 47, pp. 2-3.

The problem is that NaphCare and Salter assumethieagualified immunity
defense naturally follows the “under color of lastatus. To the contrary, the Supreme

Court has held that whether Defendants acted “undkr of law” because they were
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performing a governmental function is not determima of the immunity issue.

Richardson v. McKnigh621 U.S. 399117 S.Ct. 210¢1997).
The Court has sometimes applied a functional ambroa
immunity cases, but only to decide which type oifmuomity—
absolute or qualified—a public officer should reeei And it
never has held that the mere performance of a gowantal
function could make the difference between unlichi#1983
liability and qualified immunity, especially for @rivate
person who performs a job without government supemnw
or direction. Indeed a purely functional approduistles
with difficulty, particularly since, in many areagpvernment
and private industry may engage in fundamentaliyilar

activities, ranging from electricity production, twaste
disposal, to even mail delivery.

Id., 521 U.S. at 408-09 (citations omitted).

Relying onRichardson Plaintiffs argue that NaphCare and Salter areentitled
to qualified immunity because they are (1) a pevabrporation and (2) a private
individual employed by that private corporationustlas performing a governmental
function does not automatically provide qualifiednunity, being a private entity does
not automatically deprive the worker of qualifiedimunity. The issue turns on the
historical context of the work and public policibghind the evolution of immunity
doctrines that apply to foster the proper operatibgovernment.ld., 521 U.S. at 409-
14.

In Richardson the entire prison was under private operationereH only the
mental health and medical part of the operation imaprivate hands. So this Court
considers the reasoning Richardsonin the narrower context of medical services and

the application of those principles to the scopeaivices provided and the amount of
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governmental supervision at issue. In particuNaphCare and Salter argue that they
were “working at the direction of the facility.” .B. 81, p. 3. However, they do not
provide any detail of what they mean by “facilitgnd what medical credentials,
supervisory authority, or amount of attention isyyded by that “facility.” As detailed
below, the Court finds no meaningful distinctiontvibeen the scope of operations and
supervision involved ifiRichardsomand that at issue here.

“First, the most important special government immuproducing concern—
unwarranted timidity—is less likely present, orlaast is not special, when a private
company subject to competitive market pressuresatgga prison.”ld. 521 U.S. at 4009.
Free enterprise competition is seen as a propentive to do the job right so that the
worker can continue as a government contractore &kpectation is that good results
will be balanced against appropriate fees for ses:i As irRichardsonand according to
the Complaint, those forces appear to be preserd, la&s NaphCare entered into a
competitive bidding process to get the Nueces Goanntract and is a large corporation
organized to perform the specific work entrustedittandependently and without
government supervision of the day-to-day work.

“Second, ‘privatization’ helps to meet the immuniglated need ‘to ensure that
talented candidates’ are ‘not deterred by the thwedamages suits from entering public
service.” ” 1d. 521 U.S. at 411 (citations omitted). A privatgporation does not have
civil service law constraints and thus has gredteedom to provide employment
incentives to attract good workers and can provaggropriate insurance against

individual liability. Third, immunity is designed avoid the distraction of officials from
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the work being done in the course of their govermiadeterm. Id. 521 U.S. at 411. As
the Richardsonopinion sets out, some distraction must be arateigh in order to protect
important rights and, where the major policy dewisi remain in the hands of the public
official, subjecting private workers to lawsuitssang from their conduct is not such a
debilitating event for overall operations.

Defendants rely ofilarsky v. Delig 132 S.Ct. 1657, 182 L.Ed.2d 662 (2012), in
which the Supreme Court applied qualified immundya private attorney. The attorney
was hired on a limited basis to investigate a paldr employment claim. The Court was
expressly interested in the question whether g to qualified immunity that would be
accorded to a legal employee who is employed aulldirne basis would still apply if
that employee were working only on a part-time ®asihe Court held that there should
be no such distinction because of the historicalafsprivate individuals for such public
service.

The Filarsky opinion specifically addresseichardsonand applied the same
analysis. It noted that Filarsky had worked clgselth government officials and any
suit against that private attorney would necessamvolve those government officials,
thus affecting those officials’ zealous pursuigovernment objectives, deterring a highly
specialized and competent individual from acceppaoglic employment, and distracting
the government officials from their work with liagjon Filarsky, 132 S.Ct. at 1665-66.
In sum, Filarsky distinguishedRichardson because of the difference between the
government hiring an individual to do its work amding a corporation, with its market

incentives and organizational structure replacihg tole of the government in the
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employment relationship. When explaining why igsult was different, thé&ilarsky
opinion extracted fromRichardson the language, “a private firm, systematically
organized to assume a major lengthy administraag& (managing an institution) with
limited direct supervision by the government, umalding] that task for profit and
potentially in competition with other firms” Filarsky, 132 S.Ct. at 1667 (quoting
Richardson521 U.S. at 413).

The Richardsoncourt found that prison-related operations, histdly, have not
always been exclusively governmental. Public-gavacooperation is not new.
Examining the underlying bases for the developreégualified immunity indicates that
it should not protect the private delivery of haatare to prisoners. Barring those who
are injured from obtaining a remedy from a private®ngdoer is not justified in this
context. While thdRichardsonholding is, expressly, a narrow one, the actidnsrivate
health care providers, NaphCare and Salter, afenwits confines.

A number of cases, after considering tRéchardson holding, have denied
gualified immunity to private medical personnel wdct under color of law. IRarrison
v. Ash 539 F.3d 510, 521 {6Cir. 2008), the court applied the same considematiised
in Richardsorand concluded:

[L]ike the company irRichardson CMS is a for-profit entity
that has undertaken the major administrative tagkaviding
health care to Macomb County inmates, operates hiite
supervision from Jail authorities, and is subjeot the
pressures of the marketplace. Under these circmoessa
extending qualified immunity to Defendant nursesulgodo

little to quell the “concern that threatened liglilwould, in
Judge Hand's words, ‘dampen the ardour of all betrhost
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resolute, or the most irresponsible,’ public ofisi’ and thus
gualified immunity must be denied in this circunmste.

The Harrison court also cited other federal circuit courts thatl come to the same or
similar conclusion:Rosewood Services, Inc. v. Sunflower DiversifiattiGes 413 F.3d
1163, 1169 (1B Cir. 2005) (applying “market forces” element tonglequalified
immunity to non-profit organization supplying sers to the developmentally disabled
under government contract)ensen v. Lane Countg22 F.3d 570, 579 {9Cir. 2000)
(denying qualified immunity to contract psychiatyjddinson v. Edmondl92 F.3d 1342,
1347 (11" Cir. 1999),amended205 F.3d 1264 (11 Cir. 2000) (finding no reason to
distinguish privately employed physicians from pitely employed prison guards and
denying qualified immunity; withdrawing any opini@am the merits of the constitutional
claim); Halvorsen v. Baird 146 F.3d 680, 685-86 {9 Cir. 1998) (non-profit
detoxification facility not entitled to qualifieanmunity).

In McCullum v. Tepe693 F.3d 696 (?5 Cir. 2012), the Sixth Circuit called its
earlier Harrison decision into doubt, criticizing its cursory treent of the question of
historical immunity. Then, after a more extensimgestigation into the history of
physician liability, concluded that thelarrison holding was correct, there was no
historical immunity for doctors in the common laand no qualified immunity should
now apply simply because doctors work pursuantgowernment contract.

While the Fifth Circuit has cite®ichardsonon a number of occasions, none of
those cases have squarely addressed the questidmetier privately employed medical

personnel who work with prisoners are entitled tmldied immunity. See generally
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United States v. Thoma40 F.3d 445, 448 t(‘SCir. 2001); Walter v. Horseshoe
Entertainment483 Fed. Appx. 884, 886 {&Cir. 2012);United States ex rel. Barron v.
Deloitte & Touche, L.L.R 381 F.3d 438, 443 ‘(5 Cir. 2004); Rosborough v.
Management & Training Corp350 F.3d 459, 460 {5Cir. 2003);Bazan ex rel. Bazan v.
Hidalgo County 246 F.3d 481, 488 {5Cir. 2001).

Given the opinions of other circuits that deny died immunity in similar
circumstances and NaphCare and Salter’s failuidirgzt this Court to any circuits that
would grant qualified immunity in these circumstas@fterRichardson the Court must
conclude that private medical personnel who prosgel®ices to pretrial detainees are not
entitled to qualified immunity. For these reasahg, Court need not reach the question
whether the Plaintiffs’ pleadings state facts thfgbyoven, are sufficient to overcome the
gualified immunity defense. The Court DENIES theotdn with respect to the
application of qualified immunity and strikes thefehse from the pleadings of NaphCare
and Salter.

D. ADA and Rehabilitation Act Liability

NaphCare and Salter seek a dismissal of the Rfaintomplaints under the ADA
and Rehabilitation Act. For the same reasons dgsiabove with respect to the County,

the Court GRANTS the motion on that basis.
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CONCLUSION
For the reasons set out above, the Court DISMIS8IEElaims against Sheriff
Kaelin in his individual capacity pursuant to qéiael immunity. The Court DISMISSES
all claims based on the ADA and Rehabilitation Aém. all other respects, the Motions
are DENIED.

ORDERED this 5th day of August, 2013.

NELEA GONZALES ﬁmos

UNITED STATES DISTRICT JUDGE
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