Wilson v. Roy

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

FRED WILSON, 8
8
Petitioner, 8

VS. § CIVIL ACTION NO. 2:13-CV-73
8
KEITH ROY, 8
8
Respondent. 8

ORDER ADOPTING MEMORANDUM AND RECOMMENDATION

Pending beforehe Court is Respondent’'s motion for summary judgmeD.E.
24. On January 23, 2014, United States Magisttatige Jason B. Libby submitted a
Memorandum and Recommendation recommending thagpdRdent’'s motion be
granted. D.E. 32. After requesting and receiving extensions to file his objections,
Petitioner filed objections on March 4, 2014. DJ5. Petitioner filed additional
objections on March 11, 2014 (D.E 38), a motiorateend his objections on April 25,
2014 (D.E. 39), and a motion for leave to file sbjections on May 16, 2014 (D.E. 40).
Petitioner’s objections are set out and discusséalb

First, Petitioner alleges that the Memorandum aretofimendation (M&R)
contains inaccurate facts. Petitioner states: “fage 2/12 of Magistrate Judge
Memorandum and Recommendation (M&R) the fact[s] araccurate stating that
Petitioner [was] serving a 4 to 8 year sentence&mmowingly and intentionally possessing
a controlled substance and manufacture deliverypassession with the intent to

manufacture or deliver a control[led] substanceD.E. 35, p. 1. Petitioner insists that
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cross-referencing D.E. 17-4, page 8 and D.E. 1fagie 23 clearly establishes that the
information in the M&R is incorrect. D.E. 35, p. 1.

Upon performing the cross-reference urged by Begti, this Court finds that the
recitation of facts that Petitioner challenges @rect and supported by the record.
Compare D.E. 17-4, p.8, | 34with D.E. 17-4, p. 23. Petitioner’s first objection is
OVERRULED.

Second, Petitioner alleges error concerning thieviahg statement in the M&R:
“On December 4, 2006, the armed robbery charges @msmissed by the state. (D.E.
17-4, p. 12). However Petitioner remained in staistody because of the state parole
violation detainer.” D.E. 32, p. 2. Petitionesists that this claim is “totally inaccurate
because Petitioner was not serving a sentence asdwly being detain[ed] by Parole
Board pending disposition of criminal charges.”ED35, p. 1. The M&R does not state
that Petitioner was serving a sentence during éhevant time period. It states that
Petitioner was in state custody and also acknowdgdfat he was being held on a
violation detainer. There is no disagreement hareg thus, no basis for objection.
Petitioner’s second objection@VERRULED.

Third, Petitioner argues that the M&R “inaccuratédyl[s] to mention [that the]
April 11, 2007 technical parole violation was restgd in Petitioner['s] June 9, 2009
parole order.” D.E. 35, p. 2. Petitioner furthesserts that he was not serving any

sentence, was not recommitted to any parole sestesed was not receiving any

1 The Court assumes that Petitioner intends to tefBxE. 17-4 instead of D.E. 17-14 because D.F147-
is not a docket entry in the record for this case.
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sentence credit from the state when BOP refusedks him into federal custody. D.E.
35, p. 2.

The Pennsylvania Board of Probation and Paroleimifact rescind its board
action taken April 11, 2007. D.E. 17-4, p. 32. painting out this fact, however,
Petitioner does not explain how it calls into qiesthe ultimate conclusion reached in
the M&R. Further, Petitioner does not point to dagts in the record to support his
assertion that he was not serving any sentence,nwagecommitted to any parole
sentence, and was not receiving any sentence dreditthe state when Pennsylvania
attempted to transfer him to federal custody. dct,feach of these assertions is squarely
refuted by the record. D.E. 17-4, p. 34 (indicgtihat Petitioner was given 978 days of
“backtime” credit for December 23, 2005, the datédie arrest, to August 27, 2008, the
date he pleaded guilty in federal couf@e D.E. 17-4, p. 32-34 (showing that Petitioner
was recommitted to a state correctional institut@iserve a 24 month sentence on June
9, 2009)and D.E. 17-4, p. 71 (showing that BOP refused to ptéetitioner into its
custody on August 31, 2009—more than two monther &fetitioner was recommitted to
serve his state sentence). Petitioner’s thirdaige isSOVERRULED.

Fourth, Petitioner alleges that the Magistrate @utijled to address Title 61,

§ 331.21a of Pennsylvania’s Penal and Correctibrsditutions Code as well as language
in the June 2009 Notice of Board Decision instngtthat Petitioner was to serve his
state sentence “when available pending completifinelease from [his] federal

sentence.” D.E. 17-4, p. 32.
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The Magistrate Judge properly addressed the “wivaradle” provision in the
June 2009 Notice of Board Decision. The M&R ackleages the “when available”
provision and explains that a subsequent boarcsidecissued on November 23, 2009,
deleted this provision based on BOP’s refusal teeptcustody of Petitioner until he had
completed his state sentence. D.E. 32, p. 10.

Petitioner also asserts that the Magistrate Juddedfto address Pennsylvania
statute 61 P.S. § 331.21aPetitioner’s state law complaint is not cognizatiirough a
petition for habeas relief because it does nogalke violation of “the laws or treaties of
the United States.Zee 28 U.S.C. § 2241(c)(38ringer v. Williams, 161 F.3d 259, 263
(5th Cir. 1998).

Furthermore, to the extent that Petitioner argu@®B refusal to accept him into
its custody is a violation of his constitutionaghits, that argument is foreclosed by Fifth
Circuit precedent. Iheal v. Tombone, 341 F.3d 427 (5th Cir. 2003), the Fifth Circuit
rejected a petitioner’s claim that the U.S. Marlshadere required to comply with a state
trial court’s order that he be delivered into fedatustody to serve his sentendeeal,
341 F.3d at 430. The Court cit@&fioomgren v. Belaski, 948 F.2d 688, 691 (10th Cir.
1991) for its conclusion that the determinationgdenéy federal authorities concerning
the execution of federal sentences cannot be oldemi by a state court provisioheal,
341 F.3d at 429. BOP was not under any obligatocomply with a state court’s order,

and no constitutional violation arose from its s#lto take Petitioner into federal

% Section 331.21a was repealed in 2009 by an aceoh$ylvania legislature. 2009, Aug. 11, P.L. 147,
No. 33, § 11(b).
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custody until he had completed his state sentenBetitioner's fourth objection is
OVERRULED.

Fifth, Petitioner alleges that the PennsylvaniaolaBoard’s November 2009
Notice of Board Decision violated his due proceghts because it altered and deleted
the previous order by removing the “when availalpedvision to account for BOP’s
refusal to accept Petitioner into its custody withmforming the Petitioner or holding
another parole hearing. D.E. 35, p. 2. Petitioalso alleges that BOP violated a
Pennsylvania statute without authority of law. DB8B, p. 2.

The removal of the “when available” provision frahe November 2009 Notice of
Board decision did not violate Petitioner's dueqass rights. IMorrissey v. Brewer,
the Supreme Court held that a defendant facingcegian of his parole is not owed “the
full panoply of rights” that is owed to a defendant criminal prosecutiorMorrissey v.
Brewer, 408 U.S. 471, 480 (1972). Acknowledging thatoparrevocation is not a
deprivation of the “absolute liberty to which everijizen is entitled, but only of the
conditional liberty properly dependent on obsereant special parole restrictions,” the
Court held that due process is satisfied in pareiecation matters by “an informal
hearing structured to assure that the finding p&mle violation will be based on verified
facts and that the exercise of discretion will i@imed by an accurate knowledge of the
parolee's behaviorMorrissey, 408 U.S. at 484.

With regard to his parole revocation, Petitioneesloot allege that he was denied
an informal hearing to assure that there was pilebeduse for the finding of a parole

violation, and he does not allege that the exeroisdiscretion was not informed by
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accurate facts concerning his behavior. Accordingg has no basis to claim that his due
process rights were violated.

Petitioner's argument that BOP’s alleged violatioh a Pennsylvania statute
entitles him to habeas relief has already beenesddd and overruled in the discussion of
his fourth objection. Petitioner’s fifth objecticdOVERRULED.

Sixth, Petitioner argues that the Magistrate Juelged by not addressing when
Petitioner was returned from federal custody aatestthat “the Writ of Habeas Corpus
Ad Prosequendum does not remain outstanding toudiog the petitioner.” The
substance of Petitioner's objection is unclear, @émd Court finds no error in the
Magistrate Judge’s discussion of Petitioner’s tlarssbetween federal and state custody.
Petitioner’s sixth objection ©®©VERRULED.

In addition to the objections discussed above,tiBeér has filed a motion for
objections (D.E. 38), a motion to amend objectifidE. 39), and a motion for leave to
file sur-objections (D.E. 40). Petitioner fileddwnotions for extension of time to file his
objections. D.E. 33 and 36. Both motions werenggad. D.E. 34 and 37. In the latest
order granting Petitioner’'s motion for extensiortiaie, the Magistrate Judge stated that
the motion for extension of time was granted a$étitioner’s objections docketed at
D.E. 35, and those objections are addressed herdowever, Petitioner’s first set of
supplemental objections (D.E. 38) “is untimely, viidesd without leave of court, and did
not contain an explanation as to why the infornraiio the declaration could not have

been filed along with Petitioner’s original objextis within the extended time provided
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for filing objections.® The Court therefore does not consider those dbjext
Furthermore, the CoulDENIES Petitioner's motion for leave to amend his objausi
(D.E. 39) and motion for leave to file sur-objeaso(D.E. 40) given that (1) Petitioner
was allowed more than a month of additional timé&lehis objections to the M&R and
(2) Petitioner has not offered any meritorious amgut for why he should be allowed
additional time to supplement his pleadifigs.

Having reviewed the findings of fact, conclusiorfslaw, and recommendations
set forth in the Magistrate Judge’s Memorandum &stommendation, as well as
Petitioner’s objections, and all other relevantuoents in the record, and having made a
de novo disposition of the portions of the Magigraudge’s Memorandum and
Recommendation to which objections were specifjcallirected, the Court
OVERRULES Petitioner's objections andADOPTS as its own the findings and
conclusions of the Magistrate Judge. Accordingtgspondent’'s motion for summary
judgment (D.E. 24) isGRANTED and Petitioner's habeas petition (D.E. 1) is
DISMISSED. Petitioner’'s supplemental objections (D.E. 38 STRICKEN, and
Petitioner's motion for leave to amend and motiorstipplement his pleadings (D.E. 39

and 40) aré®ENIED.

¥ Knod v. City of Irving, Tex., 2013 WL 6869634, at *1 (N.D. Tex. Dec. 31, 2013).

* In his motion for leave to file sur-objections ED40), Petitioner asks that the Court excusediiare

to dispute the declaration of Robert Jennings amwkb@t his pleading because “he was just recently
brought aware that this is the reason the Magestcaiurt recommended to grant the Respondent['s]
Summary Judgment motion.” D.E. 40, p. 1. Petéitgrargument is unavailing. Lack of awareness
cannot excuse Petitioner’s inaction in this caseabse the Magistrate Judge specifically addredsed t
fact that there was no dispute as to Mr. Jennidgdaration in the M&R. D.E. 32, p. 5. Accordingl
Petitioner should have been aware of this inforomatvhen he filed his objections to the M&R on March
4, 2014.
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ORDERED this 23rd day of June, 2014.

NEL%A GONZALa; RAMOS )

UNITED STATES DISTRICT JUDGE



