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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION
SAND STORAGE, LLC,

Plaintiff,

VS. CIVIL ACTION NO. 2:13-CV-303

TRICAN WELL SERVICE, L.P.gt al,

Defendants.

w W W W W W W W

MEMORANDUM AND RECOMMENDATION
ON THE PARTIES’ DISPOSITIVE MOTIONS

This lawsuit arises out of a contractual dispuetween Plaintiff/Counter-
Defendant Sand Storage, LLC (“Sand Storage”) anfgémant/Counter-Plaintiffs Trican
Well Service, L.P. and Trilib Management, LLC (eafively “Trican”). The following
pending motions are addressed in this memoranduimesmommendation: (1) Plaintiff’s
Motion To Dismiss Tort Claims Without Prejudice BD.89); (2) Plaintiff’'s Re-stated
Consolidated Motions for Partial Summary Judgmettt Related Dispositive Motions
(D.E. 90); and (3) Defendants’ Motions for Summadwnggment (D.E. 91). The parties
do not dispute their having entered into a bindingtract, however, there are significant
factual disputes as to the parties’ performancesutite terms of the agreement. Having
considered the motions, responses, admissible styjodgment evidence, objections to
the summary judgment evidence, and applicable ikais,respectfully recommended the

Court GRANT Plaintiff’s Motion to Dismiss (Plaintiff’'s) Tort Glims Without Prejudice
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(D.E. 89); andGRANT in part and otherwisdDENY each of the parties’ respective
dispositive motions as set forth below.

It is specifically recommended that the CoGRANT summary judgment and
dismiss Trican’s claims regarding delays in operniggsilos and delivering the incorrect
grade of sand on December 14, 2011 and Januaiy12, BRANT summary judgment
and dismiss Trican’s claims for promissory estopgetl negligent misrepresentation;
GRANT summary judgment and dismiss Sand Storage’s diaised on a statutory duty
of good faith and fair dealing. It is respectyulecommended that the Court otherwise

DENY the parties’ dispositive motions.

l. JURISDICTION

The Court has diversity jurisdiction pursuant to 28S.C. § 1332 and
supplemental and ancillary jurisdiction pursuan2®U.S.C. § 1367(a), (b) and Fed. R.
Civ. P. 13(a)(g) and (h) over state law claims Wwh&re transactionally related to the
subject matter at issue. This case was referrethdoundersigned magistrate judge
pursuant to 28 U.S.C. § 636 for case managemaehiidimg making recommendations as
to all dispositive motions. (D.E. 62).
I. FACTUAL BACKGROUND

Sand Storage and Trican Well Service LP throughm#aging partner, Trilib
Management, LLC entered in a written contract Edit“Frac Sand Handling and
Storage Agreement” on August 29, 2011. (D.E. 125 pp. 24-31, 90-2, 91-1). The

parties each cite the contract in their respedtiig@ositive motions and responses and
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neither disputes the validity of the contract..ED90-2 and 91-1). Both parties seek the
enforcement of the contract and allege the othetyplbreached the terms of the
agreement. (D.E. 25, 27). The eight-page consetst forth the obligations of the parties
in detail, however, in summary, Sand Storage agteexperate and provide storage for
sand at its facility in Corpus Christi, Texas to Ueed by Trican in their oil and gas
drilling operations. (D.E. 1-1). Sand Storageeagrto clean and renovate two silos to be
used to store the sand and Trican agreed to pr@®1f6,000 to Sand Storage. (D.E. 1-1,
p. 3). The first silo was to be ready in approxiety 45 days from receiving the deposit
with the second silo ready to receive sand witHinag8ditional days. (D.E. 1-1, p. 3).
The storage period was agreed to be 48 months witlan agreeing to pay $75,000 a
month (not including trucking and certain loadimgvices). (D.E. 1-1, p. 2).
Sand Storage received the $150,000 deposit frocafiron September 2, 2011.

(D.E. 100-11, p. 3). The terms of the agreemaiied for the first silo to be ready to
receive sand in mid-October, forty-five days fromn8 Storage receiving the deposit.
(D.E. 1-1, p. 3). Susanne Bonilla, the sole mampgnember of Sand Storage, LLC,
testified the first silo was not ready on Octobéy 2011. (D.E. 90-1, p. 1 and D.E. 100-
12, p. 10). Ms. Bonilla testified the silos wengerational by December 15, 2011. (D.E.
100-12, p. 19). An internal electronic mail messdgpm Scott Berendt, Bulk Plant
Manager for Trican, dated December 12, 2011, indgcarican’s position the silos were
not ready.

The test failed at the silos. The hopper theyalied doesn’t

have enough fall. Until they can get to Houstomelmieve a

different unloading conveyor, they plan on using RBT
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temporarily. The temp solution is “supposed” towdais up
and running late this week. | refuse to guess lba t
permanent solution time frame.

(D.E. 100-6, p. 2J.

On Friday December 16, 2011, Mr. Berndt notified. [@enilla by electronic mail

that the Sand Storage facility was not fully opieradl from a safety stand point.
At this time, [w]e do not want anymore railcars abarge
unloaded into the silos. Sand Storage is not fiuhctional,
from a safety stand point. We will not have ouucks
backing into the silos to get loaded. When thessdre fully
operational and our trucks can properly navigate the silo
loading area, we will resume loading the silos. tilhen,
please do not unload anymore sand from railcar asgey
going to the silos.

(D.E. 100-7, p. 2).

On January 12, 2012, Robert “Bob” Harrdld, Sand Storage representative, sent
Trican a message by electronic mail that the silese ready and had been ready since
mid-December, 2011. (D.E. 100-8, p. 2).

The parties do not provide much detail about thineaof the parties’ business
relationship or performance under the terms ofstred storage agreement for the next 18
months, but it appears that Sand Storage stored &anTrican at its Corpus Christi
location during this period.

On August 2, 2013, Trican provided Sand Storagh feitmal notice of its failure

to perform its obligations under the Agreement.HDL00-3, p. 2). The notice identified

! Plaintiff objects to the consideration of the édmeessages sent by Scott Berendt based on hea(®ay. 104, p.
2). These email messages are submitted as attathtoghe Business Record Declaration of Jack élarand are
business records admissible pursuant to Fed. Rl. BOB(6) and are properly considered. (D.E. 100-1

2 Mr. Harrold is Susanne Bonilla’s husband and waslived in the operation of Sand Storage. (D.E18]1p 5).
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two areas in which Trican believed Sand Storaget$opmance of the contract to have
been deficient and set forth several specific examp

In accordance with Section 8 of the Agreement, the
purpose of this letter is to provide Sand Storagé vormal
notice of its failure to perform its obligation werd the
Agreement. Specifically, Sand Storage has failed @)
suitably equip the Silos and maintain equipment fstorage
of Trican’s Frac Sand, as required pursuant to Sext 2(b)
of the Agreement; and (ii) store Trican’s Frac Sanith a
manner to avoid spillage and damage thereto, asuised
pursuant to Section 2(e) of the AgreemenbDescriptions of
the circumstances surrounding such failures aréolé®ws:
(x) the Silos recently leaked when it rained arslaaresult,
the Frac Sand contained therein got wet causingaifrito
have to dry the sand prior to utilizing, (y) thesioke of the
40/70 Silo has deteriorated to the point that cetecfrom the
interior has shed into the Frac Sand containedether
resulting in contamination and causing Trican towehdo
screen and re-sieve the last 4 truckloads of 484 that
were removed from that Silo to remove chunks ofccete,
and (z) 419,000 Ibs. of 100 mesh Frac Sand wa®wksed
missing at the beginning of the year and, more nibgce
318,000 Ibs. of 40/70 was discovered missing (ctitely,
the “Lost Sand”) as of July, both believed to tesult of
spillage caused by and ineffective bucket leg cgarveised
by Sand Storage for transloading the Frac Sand.

As you can imagine, these failures have already
resulted in loss of time, and added expense focanri
Accordingly, please be advised that Trican intertds
terminate the Agreement immediately for defaultjtagight
under Section 8 of the Agreement, unless the [gaatie able
to resolve these issues to their mutual satisfactathin
fifteen (15) days from the date of this letter. ditnally,
Trican is hereby making a demand in the amount of
$37,330.50 for the reimbursement of the Lost SaRtkase
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remit payment within thirty (30) days to avoid twet legal
action.

(D.E. 100-3)(emphasis added).

The letter marked the end of the parties’ busimelsdionship and the beginning of
this litigation. The parties, through counsel, leaqeged letters attempting to explain why
each was in compliance with the agreement and Wwhyother party had breached the
agreement. (D.E. 90-4, 90-7). Trican maintainaddSStorage did nothing to remedy its
deficient performancg. Sand Storage maintained the sand was not cordgedirand
there was nothing to remedy and that Trican hadgportunity to inspect the sand but
chose not to. (D.E. 100-12, p. 27). Sand Stodumes not dispute Trican’s claim that
sand was missing or was otherwise fosgwever, Sand Storage maintains that a certain
amount of loss is inevitable and the amount of lass within acceptable industry
standards.

Sand Storage filed this action on September 3032(D.E. 1). Trican answered
and filed counterclaims on November 6, 2013. Ory M2, 2014, Sand Storage filed its
First Amended Complaint and Trican filed its Fisinended Original Answer and
counterclaims on the same day. (D.E. 25, 27).dSarage brings the following causes
of action: (1) A declaration, pursuant to the Fatl®eclaratory Judgment Act, 28 U.S.C.
8§ 2201, that Trican wrongfully terminated the sgmaagreement; (2) Wrongful

termination of the contract; (3) Anticipatory bceeor repudiation of the storage services

3 The issue of whether the sand was contaminatédogiment is disputed and an important fact. Foffniean
employee Brad Brooks testified about significariegahazards of cement being mixed with frac saimdshort, the
cement can clog valves resulting in a blowout,ipgtpeople’s lives at risk. (D.E. 100-14, pp. 1®:1

* Seedeposition testimony of Susanne Bonilla. (D.E.-180 pp. 6-7).

® Affidavit of Robert Harrold. (D.E. 99-4, pp1-2).
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agreement; (4) Wrongful termination of the contrag a result of dishonest motive; (5)
breach of the implied covenants of the common ldwawd faith and fair dealings and
honest and forthright performance. (D.E. 25).

Trican raises the following counterclaims: (1) &k of contract; (2) Promissory
Estoppel; (3) Negligent Misrepresentation; (4) Mpnead Money Received; (5)

Vicarious Liability; (6) Attorney’s Fees. (D.E. R7

[ll.  PLAINTIFF'S UNOPPOSED MOTION TO DISMISS
TORT CLAIMS WITHOUT PREJUDICE

Plaintiff filed its Notice of, and Motion To, Disss Tort Claims Without
Prejudice. (D.E. 89). Plaintiff seeks to dismisathout prejudice, its claims for
wrongful termination the contract as a result ashdinest motive and breach of the
implied covenants of the common law of good faittd dair dealings and honest and
forthright performance. The motion is unopposed.

Federal Rule of Civil Procedure 41 governs volon@dismissal by a plaintiff. A
plaintiff's dismissal of suit without prejudice @& “absolute right” if done “before the
opposing party serves either an answer or a métiosummary judgment.” Fed. R. Civ.
P. 41(a)(1)(A);Harvey Specialty & Supply, Inc. v. Anson Flowlid84 F.3d 320, 324
(5th Cir. 2005). After the opposing party serviBex an answer or motion for summary
judgment, voluntary dismissal may occur only “byuoorder, on terms that the court
considers proper.” Fed. R. Civ. P. 41(a)(2). Eween, however, “as a general rule,

motions for voluntary dismissal should be freelarged unless the non-moving party
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will suffer some plain legal prejudice other th&we imere prospect of a second lawsuit.”
Elbaor v. Tripath Imaging, Inc279 F.3d 314, 317 (5th Cir. 2002).
Therefore, it is respectfully recommended that @aurt GRANT Plaintiff's

Motion to Dismiss Tort Claims Without Prejudice.

IV. THE PARTIES’ CROSS MOTIONS FOR SUMMARY JUDGMENT

A. Summary Judgment Standard

Summary judgment is appropriate where the movaowshhere is no genuine
dispute as to any material fact and the movanhtgled to judgment as a matter of law.
Fed. R. Civ. P. 56. In reaching its decision, @eurt must consider the affidavits,
depositions, declarations, stipulations, and ottemuments presented to the Court in the
light most favorable to the non-movar€aboni v. General Motors Corp278 F.3d 448,
451 (5th Cir. 2002). The substantive law idensifighich facts are materiaAnderson v.
Liberty Lobby, Inc 477 U.S. 242, 248 (1986). A dispute of a matdact is genuine if
the evidence is such that a reasonable jury coetdrr a verdict in favor of the
nonmoving party.ld.

The movant has the initial burden of showing ttire is no genuine issue of
material fact and that he or she is entitled tayjudnt as a matter of lawRivera v.
Houston Indep. Sch. Dist349 F.3d 244, 246 (5th Cir. 2003ge also Celotex Corp. v.
Catrett, 477 U.S. 317, 323 (1986). The moving party beheslurden of identifying
those portions of the record he or she believesodstrates the absence of a genuine

issue of material fact.Celotex 477 U.S. at 322-25. Once a movant makes a gdsoper
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supported motion, the burden then shifts to the-mornant to show the existence of a
genuine fact issue for trialld.; see also Matsushita Elec. Indus. Co. v. Zenith ®adi
Corp, 475 U.S. 574, 585-87 (1986).

The non-movant cannot merely rest on the allegatiof the pleadings or on
unsubstantiated, subjective beliefdsderson477 U.S. at 248-49. The non-movant must
establish there are material, controverted factclpding summary judgment.id.
Additionally, the non-movant’'s burden is not saéidfby showing “some metaphysical
doubt as to the material facts, by conclusory aliegs, by unsubstantiated assertions, or
by only a scintilla of evidence.Willis v. Roche Biomedical Labs., Iné1 F.3d 313, 315
(5th Cir. 1995)quoting Little v. Liquid Air Corp.37 F.3d 1069, 1075 (5th Cir. 1994e
also Brown v. Houstqr337 F.3d 539, 541 (5th Cir. 2003)(“Unsubstantatssertions,
improbable inferences, and unsupported speculatiemot sufficient to defeat a motion
for summary judgment.”);see also Anderspnd77 U.S. at 249-52. Accordingly,
summary judgment must be entered “against a pahy ¥ails to make a showing
sufficient to establish the existence of an elenessiential to that party’s case, and on
which that party will bear the burden of proof aalt” Celotex 477 U.S. at 322-23.
Where the non-movant fails to present evidenceippart his or her claims, there can be
no genuine issue of material fact because of theptete failure of proof on an essential
matter for which the non-movant bears the burderprobf renders all other issues
immaterial. Id. at 323.

The parties have each filed objections to cermaimmary judgment evidence

submitted by the opposing party. (D.E. 103, 1@8)1 Federal Rule of Civil Procedure
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56(c)(2) provides that “[a] party may object thia¢ tmaterial cited to support or dispute a
fact cannot be presented in a form that would beisglble in evidence.” Fed. R. Civ. P.
56(c)(2). In the Fifth Circuit, it is well settlethat “the admissibility of summary
judgment evidence is subject to the same rulesdafissibility applicable to a trial.”
Pegram v. Honeywell, Inc361 F.3d 272, 285 (5th Cir.2004) (quoting Resotuflrust
Corp. v. Starkey, 41 F.3d 1018, 1024 (5th Cir.1995However, “[ijn reviewing
evidence favorable to the party opposing a motarstimmary judgment, a court should
be more lenient in allowing evidence that is adibles though it may not be in
admissible form.” Tullous v. Texas Aquaculture Processing,&Y9 F. Supp. 2d 811,
817 (S.D. Tex. 2008) (citingodge Hall Music, Inc. v. Waco Wrangler Club, .In831
F.2d 77, 80 (5th Cir.1987)). The undersigned atereid the objections and makes this

recommendation based on the admissible summaryjedgevidence.

B. Plaintiff Sand Storage’s Motions for Summary Judgmat (D.E. 90)
1. Sand Storage’s First Motion for Summary Judgment. Plaintiff
Sand Storage argues the notice given to Sand Stoemgoy
Defendants cannot, as a matter of law, support a aim of
termination and forfeiture of the storage servicesagreement.
Plaintiff argues the notice of failure to perforta obligations under the agreement
was deficient because it was not given in accoreglamith the terms of the contract.
(D.E. 90, pp. 3-12). Plaintiff raises numerous ptaints about the notice, including: (1)
it was not sent to a person authorized to recdieenptice; (2) it was sent to a previous

address even after Plaintiff submitted to Tricatifiration of its change of address; (3)

Trican submitted the notice by facsimile to a thlepe number not affiliated with Sand

10/ 28



Storage; (4) Sand Storage was not provided timeute and therefore the notice was
deficient.

Plaintiff does not dispute that it did not recei® notice, just that it did not
receive the notice in accordance with the termghefagreement. Robert Wheeler, an
attorney representing Sand Storage, sent Tricatgmay a letter dated August 20, 2013,
acknowledging that Susan Bonilla received Tricanttice of failure to perform its
obligations under the Agreement on August 5, 2QD3E. 90-7). Ms. Bonilla testified
in her deposition that she received the notice agust 5, 2013. (D.E. 100-12, p. 23).
Ms. Bonilla is the sole managing member of Sandag® LLC. (D.E. 90-1, P. 1). On
August 5, 2013, Plaintiff Sand Storage had actnavkedge and possession of Trican’s
August 2, 2013 letter notifying Plaintiff of theleded deficiencies.

The method of delivery of the notice was not unoeable. After Trican’s first
attempt to send the facsimile failed, an administea assistant in Trican's legal
department contacted Sand Storage representativeHAaold regarding service of the
notice. (D.E. 100-17, p. 2). Mr. Harrold is SusarBonilla’s husband and he was
involved in the operations of Sand Storage. (DPE-14, p 5). Mr. Harrold was
authorized by Ms. Bonilla to communicate with Tncaegarding Sand Storage’s
operations. (D.E. 100-12, p. 12). Mr. Harrold\pded Trican a facsimile number for
Trican to serve its notice of default. (D.E. 10Q-p72). Trican confirmed the notice was
successfully transmitted to Sand Storage on Augug013 at 3:03 p.m. (D.E. 100-17, p.

2).
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Plaintiff's arguments and authorities regarding ioéice being legally inadequate
are unconvincing. Trican cites authority for thegmosition that strict compliance with
notice provisions is not required if the party iged actual notice. “Texas courts have
held that strict compliance with written notice yigions is not required if the receiving
party was given actual notice.3. Tex. Elec. Co-op v. Dresser-Rand,(dn. V-06-28,
2007 WL 2670063, *9 (S.D. Tex. Sept. 7, 2007)(fmgdnotice given by electronic mail
accomplished the purpose of notifying the partyt ehgproblem existedseeBarbier v.
Barry, 345 S.W.2d 557, 562 (Tex. Civ. App. — Dallaé1 no writ)(holding failure to
send letter by registered mail as required by thract did not destroy the effectiveness
of the notice where seller undisputedly receivedrttice.)

Trican also argues the notice was insufficient beegSand Storage was not given
full opportunity to remedy the deficiencies as rieeg by the agreement. (D.E. 90, pp. 6-
8). Trican argues that Sand Storage respondedugnsk 20, 2014, but Sand Storage did
not remedy the identified deficiencies as requbigdhe contract. (D.E. 100, pp. 16-18).
The agreement between the parties requires Samdgsttoremedydeficiencies within
fifteen days of receiving written notice of the idefncy as opposed to responding to the
deficiency. (D.E. 90-2, p. 5). Sand Storage’s #atd?0, 2013 letter to Trican responded
to the notice of deficiency. ((D.E. 90-7). Howevibere is a significant factual dispute
about whether the alleged deficiencies were in daticiencies and if they were, whether
they were adequately remedied by Sand Storage.. (BOE4). Therefore, it is
respectfully recommended the CoENY Sand Storage’s first motion for summary
judgment.
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2. Sand Storage’'s Second Motion for Summary Judgment.
Plaintiff Sand Storage argues Defendants’ counteralms are
barred as a matter of law because Sand Storage neuweceived
notice and an opportunity to cure.

Sand Storage argues the terms of the agreemeritegquto be provided with
written notice of the alleged defaults and an oppoty to remedy. (D.E. 90-2, p. 5).
Sand Storage argues that the written notice (D0B-3) does not mention the following
matters raised in Trican’s counterclaims: (1) gelan opening the silos; (2) damages
arising from silo opening delays; and (3) delivexfythe incorrect grade of sand on
December 14, 2011 and January 8, 2012. (D.E. 93)p Trican responds that “once the
Storage Agreement terminated pursuant to its owmdgeTrican was permitted both by
the Storage Agreement and Texas law to pursue mdaeywages for the breaches by
Sand Storage.” (D.E. 100, pp. 19-20). Trican doassubmit any evidence or dispute
Sand Storage’s evidence that Trican failed to m®wuotice of the above referenced
defaults.

Paragraph 8 of the agreement is titled “Default®yND-STORAGE.” (D.E. 1-

1, p. 5). A plain reading indicates the partietemded that notice be given before the
other party could recover for the other partiediadent performance. Paragraph 8 reads

as follows:

8. Default by SAND STORAGE: SAND STORAGE
shall in no event be charged with default in thefggenance
of any of its obligations hereunder, unless SANCDRRAGE
shall have failed to perform such obligations fifieén (15)
days. (or such additional time as is reasonablyired to
correct any such default) after written notice BRICAN to
SAND STORAGE, properly specifying any obligations
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SAND STORAGE has failed to perform. If SAND
STORAGE fails to keep, perform, or observe any lué t
covenants, agreements, terms, or provisions cadaim this
Agreement that are to be kept, performed or obsetwe
SAND STORAGE, and if SAND STORAGE fails to remedy
the same within fifteen (15) days after SAND STORAGas
been given a written notice specifying such deféoitsuch
additional time as is reasonably required to cdregry such
default), then in such event TRICAN may, (a) teratenthis
Agreement, remove, or cause to be removed, alh®fRrac
Sand from the Silos or (b) enforce the performaotehis
Agreement by SAND STORAGE, by any method provided
by law or equity. Sand Storage shall agree tadimd for all
costs or other damages incurred as a result akting@nation
including all reasonable expenses incurred by Trida
enforcing its rights hereunder including reasonabterney’s
fees.

(D.E. 1-1, p. 8).

Plaintiff maintains Trican did not satisfy all dfe conditions precedent to recover
under the terms of the contract regarding the thits®ve referenced counterclaims. To
succeed with an affirmative defense of breach afddemns precedent, Sand Storage
must establish (1) that the contract creates a ittondprecedent, and (2) that the
condition precedent was not perform@exas Dept. of Hous. and Community Affairs v.
Verex Assurance, Ind68 F.3d 922, 928 (5th Cir. 1995). Conditions poEmt are those
acts or events that must occur before a contras¢saor before performance under an
existing contract is requiredd. at 928. See also Hohenberg Bros. Co. v. George E.
Gibbons & Co.537 S.W.2d 1, 3 (Tex. 1976)(holding that condipyecedent may relate
either to the formation of a contract or liabilijpwder the contract). A fair reading of

paragraph 8 indicates that the parties intenderkogiving notice and an opportunity to
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cure before the other party could claim and recémea deficiency. “SAND STORAGE
shall in no event be charged with default in thefgrenance of any of its obligations
hereunder, unless . . . (given written notice amgbootunity to cure).” Notice of
deficiency is a condition precedent of this coritfac both termination and the ability to
seek damages for alleged deficient performancerth&y the delays happened in late
2011. The notice of default was sent to Sand §eotay Trican on August 2, 2013.
(D.E. 100-3). Trican was aware of the delays dmoke not to enforce the terms of the
agreement as to Sand Storage’s delays in prepénmgsilos until the filing of this
lawsuit.

Therefore, it is respectfully recommended that S&tatage’s Second Motion for
Summary Judgment BRANTED as to Trican’s following counterclaims: (1) delays
opening the silos; (2) damages arising from sileropg delays; (3) delivery of the

incorrect grade of sand on December 14, 2011 amaadg 8, 2012.

3. Sand Storage’s Third Motion for Summary Judgment. Plaintiff
Sand Storage argues Trican cannot maintain a causa action
for delay damages as a matter of law.

In the preceding section, the undersigned recordméme Court grant summary
judgment and dismiss Trican’s claims for delay dgesa If the Court agrees, it need not
address Sand Storage’s Third Motion for Summarygtent because it also relates to

delay damages. However, if the Court determinasairhas viable claims for delay

® For clarity, the undersigned recommends that Starhge’s motion for summary judgment as to Trisarther
breach of contract claims be DENIED.

15/ 28



damages, the Court should consider Sand Storagkisd ™otion For Summary
Judgment.

Trican alleges breach of contract in its first cewdlaim in that Sand Storage
failed to have the silos available by the specitiete and failed to cure the deficiencies
set forth in the notice of deficiency. (D.E. 27,1)2). Sand Storage argues the terms of
the contract clearly state that silos were to laelye‘on or about October 15, 2011” and
that this language expressed the parties’ cleanirthat “time was not of the essence.”
(D.E. 90, pp. 14-15). Trican responds that “[wghill is true that just stating a date in a
contract does not make time of the essence, isméthe essence if there isdmething
in the nature or purpose of the contract and the@aimstances surrounding it making
it apparent that the parties intended that time b&the essenc€ Deep Nines, Inc. v.
McAfee, Inc.246 S.W.3d 842, 846 (Tex. App.--Dallas 2008, rt)plemphasis added).
Trican cites to and submits certain evidence eistahb that there is a genuine dispute as
to this material fact as to whether Sand Storageddao have the silos ready on the
agreed upon date. (D.E. 100, p. 21-22)Ms. Bonilla testified she understood the timing
of the restoration of the silo was important. (DI0-12, p. 13) If a contract is
unambiguous, it is for the court to decide whetbtrenot time is of the essence. When a
contract is ambiguous, however, whether time idhaf essence is a question for the

factfinder® In the instant case, the contract is ambiguoustiae disputed issue presents

" Citing to portions of the deposition transcript3znd Storage representative Susanne BorSkee also
correspondence regarding delays. (D.E. 100-6,[(pR; 100-7, p. 2; and D.E. 100-8, p.2).
8 See Ganz v. Lyons Partnersh@61 F. Supp. 981, 986 (N.D.Tex.1997) (“It is asfien for the jury unless the

contract expressly makes time of the essence emsuhject matter of the contract is such that thetanay take
judicial notice of the fact that the parties oblyintended for time to be of the essence.”).
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a question for the factfinder. Therefore, to the¢ept Sand Storage argues Trican’s
claims for delay damages are barred because “tirag mot of the essence,” it is
respectfully recommended that Sand Storage’s T¥iotion for Summary Judgment be

DENIED.

4. Sand Storage’s Fourth Motion for Summary JudgmentSand
Storage argues Defendants’ counterclaim for promissy
estoppel fails as a matter of law.

Sand Storage maintains Trican’s counterclaim aliggoromissory estoppel is
barred because the parties have an enforceablecon{D.E. 90, p. 16)Subaru, Inc. v.
David McDavid Nissan, Inc84 S.W.3d 212, 226 (Tex. 2002)(promissory estbagion
presumes there is no contract). Trican argueprdamissory estoppel claim is a viable
alternative to its breach of contract claim andehgas been no finding or admission that
a valid contract exists. (D.E. 100, p. 23).

A promissory estoppel claim requires proof of “élpromise; (2) foreseeability of
reliance on the promise by the promisor; and (®st&ntial detrimental reliance by the
promisee.”Leach v. Conoco, Inc892 S.W.2d 954, 959 n. 2 (Tex. App.--Houston [1st
Dist.] 1995). “If a valid contract exists coveritige alleged promise, a plaintiff cannot
recover under promissory estoppéldmbana v. AIG Am. Gen. Life Ins. CHg. 01-12—

00168—CV, 2014 WL 810858 * 8 (Tex. App.--Houstost[Dist.] Feb. 27, 2014).
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Here, the parties each bring causes of action feadh of contract and the
evidence supports the existence of a written contréD.E. 1-1). Given the existence of
a contract, the validity of which neither side lhsllenged, Trican cannot maintain an
action for promissory estoppel. Therefore, faspectfully recommended that the Court
GRANT Sand Storage’s motion for summary judgment as ticam’'s promissory

estoppel claim.

5. Sand Storage’s Fifth Motion for Summary Judgment. Sand
Storage argues Trican cannot recover on their clainof negligent
misrepresentation as a matter of law.

Sand Storage argues Trican cannot maintain claifies negligent
misrepresentation because negligent misrepresemtigtia cause of action recognized in
lieu of a breach of contract claim, not availableene a contract was actually in force
between the parties.Beal Bank, S.S.B. v. Schleiddr24 S.W.3d 640 (Tex. App.--
Houston [14th Dist.] 2003, pet. deniedyew York Life Ins. Co. v. Millerl14 S.W.3d
114 (Tex. App.--Austin 2003, no pet.); (D.E. 90, 18). Trican responds that its
demurrage charges are not contractual damages taaldoi has a viable negligent
misrepresentation claim to the extent Sand Stofalgely promised the silos would be
ready by October 15, 2011. Trican’'s claims for liggggt misrepresentation relate to
matters included in the parties’ written agreemant the undersigned respectfully
recommends that the CoBRANT Sand Storage’s motion for summary judgment as to
Trican’s counterclaims for negligent misrepreseotabecause the parties have a valid

contract regarding the subject matter of the claim.
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6. Sand Storage’s Sixth Motion for Summary Judgment. Sand
Storage argues Trican cannot recover on its claimof vicarious
liability.

Trican alleged in its Fifth counterclaim that artignknown as Mineral Process
Marketing Inc. (“MPM”) transloaded sand and did wasn the silos and that these
services were under the direction and control afdSatorage. (D.E. 27, p. 13). Trican
alleges MPM'’s performance was deficient and cauBechn damages and that Sand
Storage is vicariously liable to Trican under thesrof agency, the borrowed servant
doctrine, and/or respondeat superior. (D.E. 2713. Sand Storage argues summary
judgment is appropriate for these claims becausetéhms of the agreement between
Trican and Sand Storage do not include any dut@arid Storage to “transload” sand.
(D.E. 90, p. 20). Sand Storage further argues Thatan’s counterclaims are mere
conclusions not supported by any evidence. (D.&. & 20-21). Sand Storage
managing member Susanne Bonilla averred that Storddge did not offload Trican’s
sand from rail cars. (D.E. 90-1, p. 12). Ms. Banstated that Trican had a separate
agreement with MPM for offloading the railcars ahat Sand Storage had no right to
control how MPM performed its duties. (D.E. 90-118).

Ms. Bonilla’s affidavit is contradicted by Bob Hald’s deposition testimony that
“Mrs. Bonilla was the ultimate decision maker wh&ncame to engaging crews,
contractors, and the like, for purposing of repsipg the silos.” (D.E. 100-13, p. 5).
Bob Harrold testified that he directed the worktloé Bronco Terminal crew that was

cleaning the top of the silo. (D.E. 100-13, p. &he role of MPM in the performance of

the agreement and who controlled MPM is disputédcan has submitted evidence that
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both Ms. Bonilla and Mr. Harrold exerted control afews working on its premises.
Whether this control extended to MPM transloadiagdsis in dispute and therefore it is
respectfully recommended that the CoDENY Sand Storage’s motion for summary

judgment of Trican’s claims alleging vicarious lii.
C. Trican Defendants’ Motions for Summary Judgment (DE. 91)

Trican moves for summary judgment of Sand Storagkisns for (1) breach of
contract and wrongful termination and (2) anticgugit breach or repudiation of the
storage services agreement arising from the wrdntggumination of the services
agreement. (D.E. 91, p. 7). Trican points out tha only liability issue in the case is
whether the storage agreement was breached, asa iby whom. Trican maintains
summary judgment should be granted in its favorabse Sand Storage materially

breached the agreement and cannot prevail onnitaineng claims. (D.E. 91, p. 7).
1. Duty of good faith and fair dealing

Trican’s motion first raises the issue of whethan® Storage is still pursuing a
claim based on a “statutory duty” of good faith daot dealing because it dismissed its
tort claims. (D.E. 91, p. 7). Trican argues tthere is no duty of good faith expressly
provided for in the storage agreement and no suth may be implied under the UCC.
(D.E. 91, p. 8). A duty of good faith and fair eg does not exist in Texas “unless
created by either express contractual languag@lessi a special relationship of trust and
confidence exists between the partieNdutical Landings Marina, Inc. v. First Nat'l

Bank 791 S.wW.2d 293, 299 (Tex. App.--Corpus Christe@Q9writ denied). Trican
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further argues that the Texas UCC applies onljhéosiale of goods and not to a services
contract. Taylor v. GWR Operating C0820 S.W.2d 908, 912 (Tex. App.--Houston [1st
Dist.] 1991, writ denied) (since plaintiff neverrdended that it was a buyer of goods or
that it received non-conforming goods from a sell&€C did not apply).

Sand Storage responds that the express terms afrpph 17 of the agreement
implicate the UCC, “[tlhis Agreement will be goveah by, construed under, and
enforced in accordance with the laws of the Staf€eaas including the Texas Uniform
Commercial Code.” (D.E. 1-1, p. 3). Thereforan® Storage maintains the express
terms of the agreement provide for the duty of gfaith and fair dealing.

The statutory duty of good faith and fair dealingdar the Texas Uniform
Commercial Code is not applicable in this instaatec Sand Storage dismissed its
claims for wrongful termination of the contract asresult of dishonest motive and
breach of the implied covenants of the common lawawd faith and fair dealings and
honest and forthright performance. (D.E. 89). dS8torage did not allege claims under
the Texas UCC or liability of Trican under the UCEurther, the agreement between the
parties is not a contract for the sale of goodstardUCC is inapplicable. The general
language in paragraph 17 of the agreement thatlibev“governed by, construed under,
and enforced in accordance” with the laws of Texatuding the Texas UCC do not
impose on either party a statutory duty of goodhfaind fair dealing. Therefore, it is
respectfully recommended that the Co@RANT Trican’s motion for summary
judgment to the extent that Sand Storage is stéhapting to pursue a claim based on a
duty of good faith and fair dealing, separate fitgybreach of contract claim.
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2. Breach of contract and anticipatory repudiation

Trican moves for summary judgment in Trican’s faaod the dismissal of all of
Sand Storage’s claims. The parties, in presergnyresponding to Trican’s motion for
summary judgment, set forth essentially the sanwikdraund and evidence previously
considered by the Court and addressed above. nlpcasents evidence that Sand
Storage lost 700,000 pounds of Trican Sand andtpout that Sand Storage does not
dispute the unaccounted for sand and failed to dgrttee problem. (D.E. 91, pp. 9-12).
Sand Storage responds that Trican’s notice to Sémge was deficient, the loss of sand
was within an amount acceptable in the industrg, 8and Storage was not provided an

opportunity to remedy any deficiencies.

To establish a breach of contract claim under Téaasa plaintiff must prove: (1)
the existence of a valid contract; (2) the plaffgtiperformance or tendered performance;
(3) the defendant’s breach of the agreement; ahalgmages to the plaintiff resulting
from that breachSee Harris v. Amer. Protection Ins. Ct58 S.W.3d 614, 622-23 (Tex.
App.-Fort Worth 2005, no pet.); Dorsett v. Cros861S.W.3d 213, 217 (Tex. App.-
Houston [1st Dist.] 2003, pet. denied). To estkblanticipatory breach a party must
show: (1) an absolute repudiation of the obliggtigd) a lack of excuse for the
repudiation; and (3) the nonrepudiating party’s dgmSee Taylor Pub. Co. v. Systems
Mktg. Co, 686 S.W.2d 213, 217 (Tex. App.--Dallas 1984, wetd n.r.e.). Words or

actions can show a party’s intent not to perfore ¢bntract according to its ternfsee

° Trican does not separately raise the issue shitsl allegedly being contaminated by cement irtsie&Sand
Storage silos, but the Court is aware of that exideand the evidence disputing those claims.
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Builders Sand, Inc. v. Turtui678 S.W.2d 115, 120 (Tex. App.-Houston [14th Dist
1984, no writ).

Whether a party has breached a contract is a questilaw for the judge, not a
guestion of fact for the juryGarza v. Southland Corp836 S.W.2d 214, 219 (Tex. App.-
-Houston [14th Dist.] 1992, no writ). The judgeetenines what conduct is required of
the parties and, insofar as a dispute exists camgethe failure of a party to perform the
contract, the judge submits the disputed fact questo the jurylTT Commercial Fin.
Corp. v. Riehn796 S.W.2d 248, 253 n. 3 (Tex. App.--Dallas 198®yvrit).

Under Texas law, the Judge decides certain matieasbreach of contract case
and does not have to decide those matters at timenary judgment stage of a case.
McGinnis v. Union Pacific R. Co612 F. Supp. 776, 789 (S.D. Tex. 2009)(deferring
ruling on questions of law at the summary judgmstaige in a contract case where
guestions of fact reserved for the trier of factrevenextricably linked to relevant
guestions of fact).

The briefing and summary judgment evidence in tlise establish two divergent
positions, each supported by a certain amount ofeece. The disputed issues relating
to the requirements of the contract and the parpesformance are such that these
matters should be presented and fully litigatettial to give the Court a full opportunity
to evaluate the evidence and contested matters. erefidie, it is respectfully
recommended that Trican’s motion for summary judgineg Sand Storage’s claims for

breach of contract and anticipatory breacDBENIED .
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3. Trican’s motion for summary judgment of Sand Storag’s
claims for damages

Trican moves for summary judgment against Sanda§efor the damages sought
to be recovered by Sand Storage. (D.E. 91, pi21)5-Sand Storage seeks to recover
the “minimum storage fee of $75,000.00 per monthtfi@ remaining 27 months, in a
total amount of $2,025,000.00.” (D.E. 25, p. 20jrican maintains this measure of
damages is contrary to Texas law for the followregsons: (1) the damages do not
account for expenses saved by Sand Storage (aslaokthe contract being terminated);
(2) the minimum fee amounts to an unenforceablealpgn(3) the Texas legislature
limited the enforceability of liquidated damagesudes in leases entered into after
September 1, 1997. Trican argues damages in aacbritase are based on actual
damagesRoberts v. Dehn416 S.W.3d 851, 853 (Tex. App.—Dallas, 1967, not)wri
Further, Sand Storage has an obligation to mitigiai@ages. White v. Harrison,390
S.W.3d 666, 675 (Tex. App. — Dallas 2012, no pet.).

Sand Storage responds that it is not seeking tovescthe full storage fee of
$2,025,000.00. (D.E. 99, p. 19). Sand Storageredf evidence that Sand Storage’s lost
profits were $1,283,839.00 which accounted forréduction in operating expenses.
(D.E. 99-1, pp. 5-6). Sand Storage further manstéine damages it is seeking to recover
are not otherwise unlawful. There appears to baesmisunderstanding between the
parties on the damages sought by Sand Storage.eowthe undersigned understands
Sand Storage’s response to mean it is seeking eegosf actual damages that

appropriately account for its saved expenses ahgdtdunitigate. While the measure of
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damages may be contested, the Court need not eeubge contested matters at this
stage of the proceedings. Therefore, the undezdigaspectfully recommends that the
Court DENY Trican’s motion for summary judgment as to Sandr&je’s claim for

damages.
D. Sand Storage’s Fed. R. Civ. P. 12(b)(6) Motion toiBmiss

Sand Storage moves to dismiss Trican’s countersldon promissory estoppel,
negligent misrepresentation and vicarious liabiptyrsuant to Fed. R. Civ. P. 12(b)(6)
(D.E. 90, p. 24). These counterclaims were addcess Sand Storage’s fourth, fifth and
sixth motions for summary judgment. The Court cdexed and relied on attached
exhibits that are matters outside the pleadingse Court cannot consider this evidence
without converting the motion to dismiss into o Summary judgment pursuant to
Rule 56 of the Federal Rules of Civil ProceduieeFed. R. Civ. P12(d); Scanlan v.
Tex. A & M Univ, 343 F.3d 533, 539 (5th Cir. 2003) (holding tdestrict court should
have converted a motion to dismiss to a motion $ammary judgment before
considering the evidence submitted in support efrtiotion to dismiss).

Applying the summary judgment standard, the undeesi recommended that the
Court grant Sand Storage’s motions for summary nuelgg as to Trican’s claims for
promissory estoppel and negligent misrepresentaBee suprgop. 17-18. Regarding
Trican’s claims for vicarious liability, the Coucbnsidered the pleadings and evidence
and recommended the Court deny Sand Storage’s miaiicsummary judgment because

there is a genuine dispute as to the role of MPMhm performance of the storage
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agreement and whether Sand Storage should beousdyiliable for the work of MPM.
See suprgpp. 19-20.

Further, in viewing Trican’s claim for vicariousability in isolation, without
considering anything other than the pleadings, dl@@m satisfies the Rule 12(b)(6)
standard. Trican alleges that Sand Storage owisdua portion of the cleaning of the
storage silos and the transloading of Trican’s sen®/PM and MPM was subject to
Sand Storage’s direction and control. Rule 12{{®ws motions to dismiss for failure
to state a claim upon which relief can be granketl. R. Civ. P. 12(b)(6). Motions to
dismiss under Rule 12(b)(6) are disfavored andyayanted.Sosa v. Colemar646 F.2d
991, 993 (5th Cir. 1981). Pleadings must show $ipeavell-pleaded facts, not mere
conclusory allegations to avoid dismisgalidry v. Bank of LaPlace54 F.2d 278, 281
(5th Cir. 1992). The court must accept those wiglaged facts as true and view them in
the light most favorable to the plaintiffBaker v. Putnal 75 F.3d 190, 196 (5th Cir.
1996).

“[A] well-pleaded complaint may proceed even ifsirikes a savvy judge that
actual proof of [the alleged] facts is improbaldad ‘that a recovery is very remote and
unlikely.” Bell Atl. Corp. v. Twombly550 U.S. 544, 556 (2007)(citation omitted).
Although “detailed factual allegations” are not essary, a plaintiff must provide “more
than labels and conclusions, and a formulaic recitaof the elements of a cause of
action will not do.” Id. at 555; accord Ashcroft v. Igbal 556 U.S. 662 (2009)
(emphasizing “the tenet that a court must acceptuasall of the allegations contained in
a complaint is inapplicable to legal conclusionsThe alleged facts must “raise a right to
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relief above the speculative levelivombly 550 U.S. at 555. In short, a complaint fails
to state a claim upon which relief may be grantéenvit fails to plead “enough facts to
state a claim to relief that is plausible on itsgd Id. at 570. When plaintiffs “have not

nudged their claims across the line from concewablplausible, their complaint must be
dismissed."Twombly 550 U.S. at 570.

Because Trican’'s First Amended Original Answer &ualinterclaim sets forth
sufficient factual detail to satisfy the Rule 1Z@))pleading standard, it is respectfully
recommended that Sand Storage’s motion to disneSENIED.

V. CONCLUSION AND RECOMMENDATION

It is respectfully recommended the Co@RANT Plaintiff's Motion to Dismiss
(Plaintiff's) Tort Claims Without Prejudice (D.E98andGRANT in part and otherwise
DENY each of the parties respective dispositive motiassset forth above. It is
specifically recommended that the Co@RANT summary judgment and dismiss
Trican’s claims regarding delays in opening thessdnd delivering the incorrect grade of
sand on December 14, 2011 and January 8, 2GRANT summary judgment and
dismiss Trican’s claims for promissory estoppel amgligent misrepresentation; and
GRANT summary judgment and dismiss Sand Storage’s diased on a statutory duty
of good faith and fair dealing. It is respectyjulecommended that the Court otherwise
DENY the remaining portions of the parties’ dispositmetions.

Respectfully submitted this 27th day of Oct

United States Magistrate Judge
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NOTICE TO PARTIES

The Clerk will file this Memorandum and Recommatioin and transmit a copy to
each party or counsel. WithFOURTEEN (14) DAY after being served with a copy
of the Memorandum and Recommendation, a party nit@ayfth the Clerk and serve on
the United States Magistrate Judge and all pamigtien objections, pursuant to Fed. R.
Civ. P. 72(b), 28 U.S.C. 8§ 636(b)(1), General Omder 2002-13, United States District
Court for the Southern District of Texas.

A party’s failure to file written objections todlproposed findings, conclusions,
and recommendation in a magistrate judge’s repatracommendation within
FOURTEEN (14) DAYS after being served with a copglsbar that party, except upon
grounds ofplain error, from attacking on appeal the unobjected-to progdaetual
findings and legal conclusions accepted by theridtis€ourt. Douglass v. United Servs.

Auto Ass'n79 F.3d 1415 (B Cir. 1996) (en banc).
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