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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

In Re:

FREDERICK A MCCULLOCH:; aka
BODY OF CHRIST CAMP; dba
FREEDOM BIBLE RESEARCH
INSTITUTE, A FREE CHURCHet al,

Appellants,

VS. CIVIL ACTION NO. 2:13-CV-374

FRANCES MCCLINTOCK,

w W W W W W W N N LW LW LD

Appellee.

OPINION AND ORDER

Before the Court are cross-appeals concerningBahekruptcy Court’'s order
finding contempt regarding a violation of the Bamiicy Debtors’ discharge injunction
and related monetary award. The Debtors, FredamckBetty McCulloch, complain in
four issues that the Bankruptcy Court erred withpeet to certain findings, failed to
award sufficient damages, and should have awargedlamages jointly and severally
against the Creditors, Francis and Siobahn McGiintoand their attorney. The
Creditors, in three issues, complain that theynditlviolate the discharge injunction, that
the damages are not warranted, and that the dgelngunction should be modifietunc
pro tuncto expressly permit the state court action theyergaged in. For the reasons

set out below, the Bankruptcy Court’s Orders (37B/[3-34, 3-45)are AFFIRMED.

1 There are two records on appeal: one filedaicheof the consolidated cases. Items filed in k374 are

referenced as “374/ D.E. #-#" and those filed inct3375 are referenced as “375/D.E. #-#." Exhibittered at the
bankruptcy contempt hearings are referred to bg dahearing (such as 9/16/13) and by Exhibit Numbdenoted
“DX” for Debtors’ Exhibit and “CX” for Creditors’ Ehibit.
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FACTS
A. The Creation, Funding, and Status of FBRI

On or about July 29, 1996, Debtor Frederick Mc@uhl formed a California
corporate entity named Freedom Bible ResearchtustiA Free Church (FBRI), which
was eventually qualified to do business in Tex8416/13 CX 17A. Betty McCulloch,
who married Frederick McCulloch after FBRI's forneett, had nothing to do with the
formation of the California corporation, but todletaction necessary to domesticate it in
Texas. 374/D.E. 3-6, pp. 55-56.

In the late 1990s, Debtors purchased land that ttmyated to FBRI for the
purpose of having a retreat facility in the CorpDbkristi area for use by different
Christian religious organizations. 374/D.E. 3-®. |6, 30; 374/D.E. 12, pp. 48, 52.
While that ministry continued, Debtors voluntarilgvoked the California corporate
charter on January 7, 2002. 374/D.E. 3-6, pp. 9-B5/13 CX 17A. Debtors trusted that
those using the camp facilities would donate to FRR the continued viability of the
camp. It is through those voluntary donations #rel McCulloch’s support that FBRI
continues to offer the camp for religious uses.

The Debtors conduct church operations on the Tpx@zerty as FBRI, treating it
as an unincorporated non-profit organization using name, Body of Christ Camp
(Camp). The property remains titled in the nam&BRI a/k/a Camp, and includes 113
acres of real estate with nine buildings. 9/16ft&derick McCulloch Proffer; 374/D.E.
3-6, pp. 14, 30; 374/D.E. 12, pp. 48, 52. It isisputed that Debtors claim no ownership

interest in the property in their individual capges. 375/D.E. 3-6 (Debtors’ Schedule A
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showing no claim to ownership of realty); 374/D.X6, p. 16. However, Debtors
continue to act as stewards for FBRI a/k/a Campthey filed a d/b/a certificate to allow
them to conduct banking on FBRI's behalf. 9/16BE3ty McCulloch’s Proffer; 9/16/13
Frederick McCulloch Proffer; 374/D.E. 3-6, pp. 5254, 69-71.
B. The Personal Injury State Court Case

One of the independent Christian religious orgations, Love Demonstrated
Ministries, held a boot camp run by a Mr. Flowershe facility prior to February 2012.
374/D.E. 3-6, p. 12. During that boot camp, Mrowérs and others allegedly injured
Siobahn McClintock, a minor at the time, throughciplinary punishments described as
waterboarding and dragging her by a rope behinghacle. 374/D.E. 3-6, p. 12. Ms.
McClintock and her mother (jointly “Creditors”) &tl a state court lawsuit in Bexar
County against Flowers, his organization, Debtors, amerst seeking damages for the
personal injuries that occurred at the Camp. [Edations were issued to Debtors: one
each to Betty McCulloch and Frederick McCullochdiindually; and one each to them,
sued “DBA Freedom Bible Research Institute, a Fédmirch AKA Body of Christ
Camp.” 9/16/13 DX 2, CX 6-9.

Debtors deny knowing anything about Flowers’ opemat or Siobahn
McClintock’s injuries. 9/16/13 Betty McCulloch Hfer; 9/16/13 Frederick McCulloch

Proffer. However, in response to the potentiabiliy and expense of that lawsuit,

2 A previous lawsuit had been filed in Nueces Gpuand was dismissed or nonsuited. 374/D.E. 3-®2p A
subsequent lawsuit was filed in Bexar County arttiéssubject of the contempt proceedings on agperal Id.
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Debtors filed for relief under Chapter 7 of the tddi States Bankruptcy Code on
February 16, 2012. 9/16/13 Betty McCulloch Prgff4/D.E. 3-1, p. 2, D.E. 3-6, p. 8.
C. The Bankruptcy Case

The bankruptcy case was filed by Debtors individuaind d/b/a FBRI a/k/a
Camp. 374/D.E. 3-6, p. 10; 375/D.E. 3-5, p.1; &4BEX 5. The inclusion of FBRI and
Camp was required by the Bankruptcy Code as f@itldsure of any other name that
they have ever used. 374/D.E. 3-7, pp. 45-46. é¥@wn during the 11 U.S.C. § 341
Meeting of Creditors, Debtors testified that FBR{/a Camp was a separate legal entity.
374/D.E. 3-6, p. 10; 9/16/13 DX 8. The bankruptage did not involve any separate
entity by the name of FBRI a/k/a Camp, and its @s@e Camp land and buildings)
were not subject to distribution. 374/D.E. 3-61p.

Initially, when it appeared that Debtors might oassets subject to distribution,
Creditors filed their Proof of Claim reflecting argeral unsecured and unliquidated claim
based upon the state court litigation. 9/16/13 @XCreditors then sought and obtained
an order lifting the automatic stay of 11 U.S.C362 so that they could liquidate their
claim against the Debtors and file an amended pybofaim for purposes of partaking of
an eventual distribution. 375/D.E. 3-7 (Motionlidt Stay); 375/D.E. 3-12 (Lift Stay
Order); 375/D.E. 3-14 (Notice of Assets). Thatesrcentered June 11, 2012, permitted
Creditors to proceed with their state court lawsgainst Debtors to judgment for the
purpose of liquidation of the claim only—not forllection purposes. 374/D.E. 3-6, pp.

9, 94; 375/D.E. 3-12. Creditors filed an advisoryhe state court action to that effect on
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June 29, 2012. 374/D.E. 3-6, p. 94. Thereaftehtdrs’ counsel agreed to a trial setting.
374/D.E. 3-6, pp. 94-95.

Eventually, it was determined that Debtors’ bapkey was a no asset case.
374/D.E. 3-1, p. 7; 374/D.E. 3-6, p. 5. The Bampkey Court entered its order of
discharge pursuant to 11 U.S.C. 8 727 on Decemhe2d12, eliminating the Creditors’
claims against Debtors and, pursuant to 11 U.S.824 placing an injunction against
any further collection efforts. 374/D.E. 3-6, d; B875/D.E. 3-17. Creditors did not
object to Debtors’ discharge; neither did they obj® the dischargeability of their
claimed debt. 374/D.E. 3-6, p. 17. There wasamgér any reason to liquidate their
claim against the Debtors.

D. Post-Discharge Contempt

Creditors, knowing that a discharge order had beetered, persisted in
prosecuting the state court action, requestingah date from the state court by motion
filed January 30, 2013. 374/D.E. 3-6, pp. 21, 9/4,6/13 DX 12. Debtors’ attorney
demanded dismissal of Debtors from the case ama@ttmed a contempt action by letter
of April 17, 2013. 9/16/13 DX 14; 374/D.E. 3-6,.@%-85. Creditors did not dismiss
Debtors and Debtors received a Notice of Jury T3etting dated April 30, 2013, setting
the state court action for trial on October 7, 208816/13 DX 15, 16. This prompted
Debtors to re-open the bankruptcy case for purpokesforcing the discharge injunction
through the Bankruptcy Court’s contempt powers.

Debtors proffered testimony of their surprise tGeag¢ditors continued to prosecute

the state court action against them after theichdisgge. Betty McCulloch testified that
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she normally sleeps 7-8 hours per night. But afiexditors continued to prosecute their
action against Debtors after the bankruptcy digghashe could only sleep 2-4 hours per
night and was physically sick with stress, anxietyd worry. 9/16/13 Betty McCulloch
Proffer. Frederick McCulloch was surprised andc&led when the prosecution of the
state court action continued. He would get upightnand know that Betty McCulloch
was also up with lights on. 9/16/13 Frederick MB@zh Proffer. When cross-
examined, however, Fred McCulloch was substantialiiaware of the state court
prosecution or any significance that it posed ferihdividual liability. 374/D.E. 3-6, pp.
48-49.

Creditors maintain that their continued prosecutdrithe state court action was
permitted by the order lifting the automatic stayd they were permitted to continue the
litigation against the Debtors, nominally or asstaes of the FBRI property, because they
seek a judgment against FBRI which they intendditect through the Camp property.
374/D.E. 3-6, pp. 7, 106-07, 111-12, 128-29. Timsyst that the Debtors were named in
that case only to the extent that they represeR&®I, noting that Betty McCulloch
remains listed as FBRI's registered agent for seraif process. 374/D.E. 3-6, pp. 8, 54-
55. The issue was muddied because Debtors tookpdls@ion that they, in their
individual capacities, were the only remaining def@nts and that nothing short of
dismissal of the case in its entirety would sattbky discharge injunction.

Communications between the parties were impairecdause Creditors’
bankruptcy counsel sustained an injury that aftbtier work communications. 374/D.E.

3-6, pp. 128-29. Creditors claim that when thegdsDebtors, the allegations included
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that FBRI was a partnership between the individdabtors, and Debtors did not file a
verified denial of that allegation. 374/D.E. 3-pp. 85-88. Even so, Debtors,
individually, were not required to be sued in ortteproceed against FBRI. 374/D.E. 3-
6, pp. 117-18.

Creditors did not dismiss the individual Debtorsnfr the state court action or
amend their pleading to make it clear that the a@abl party was FBRI. 374/D.E. 3-6,
pp. 118-19. Creditors do not want a dismissal ebidrs to operate as a dismissal of
FBRI, who they claim was joined when they servedtdes “d/b/a FBRI a/k/a Camp.”
The statute of limitations now bars any new joindérFBRI. There was substantial
discussion at the contempt hearing regarding whetheé how a defunct corporation that
continues to exist as an unincorporated associanbe served in a common name.
E.g, 374/D.E. 3-6, pp. 116-17.

At any rate, Debtors sought and obtained an aetgrening their bankruptcy case
so that their order of discharge could be enfom#d the Bankruptcy Court’'s contempt
powers. 375/D.E. 3-21. The state court actiondeen abated pending the outcome of
this appeal of the contempt order. D.E. 10/17/28 DD After the initial contempt
hearing, Creditors sought an order lifting the ab@nt so as to proceed against FBRI
a/k/a Camp as a separate partnership or unincdagobessociation. But, initially, they
did not dismiss Debtors from all claims for liatyli 10/17/13 DX 3, 4. Creditors did,
however, prepare a nonsuit of the Debtors in thedividual capacity on October 15,
2013, the eve of a second contempt hearing. 1181DX 6. Creditors continue to argue

in this appellate proceeding that Debtors, in bibir individual capacities and “dba
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FBRI aka Camp,” still belong in the state courteca® that Creditors may obtain a
judgment by which they can execute against the HBRlLy.
E. The Contempt Order

The Bankruptcy Court declined to determine wheBR| was properly joined as
a party in the state court suit prior to the exjporaof limitations. The Bankruptcy Court
found Creditors in contempt, holding that the desge injunction replaced the automatic
stay and thus prevailed over the lift stay orded precluded any continued prosecution
of the state court suit against the Debtors. 3#5/B-34. The Bankruptcy Court found
that, at the time of the first hearing, Creditoesl Hailed to dismiss the state court claims
against the Debtors in their individual capaciteesd that their failure to do so was
willful.

The Bankruptcy Court ordered Creditors to immedijatksmiss Debtors in their
individual capacities and in their individual “dbeapacities. Creditors were sanctioned
and ordered to pay $5,000 in attorney’s fees ar6V 4B in expenses. 375/D.E. 3-34.
This award was significantly less than the amoouagst by Debtors: Betty McCulloch’s
physical and emotional suffering on a $100/day &si a total of $7,700; sanctions of
$250/day from the date of the cease and desist lgttthe date of judgment of contempt
for a total of $42,250; attorney’s fees of $26,060sts in the amount of $767.16; and
punitive damages suggested as the lesser of $25/08% of the Creditors’ net worth.
375/D.E. 3-33, p. 7.

A second contempt hearing arose out of Creditagure to fully dismiss the

Debtors in both their individual and “dba” capaesti The Bankruptcy Court issued a
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second order clarifying the previous order. Then€again refused to make any finding
regarding whether FBRI, as a separate legal eritdgl, been, or could be, joined in the
state court lawsuit. And the Bankruptcy Court méaddear that Debtors, in both their
individual and “dba” capacities must be dismisseunediately, regardless of how the
state court decided to treat the issue of joind&BRI. 375/D.E. 3-45.
F. The Appeal

Both sides have appealed. Debtors complain oB#rekruptcy Court’s refusal to
address the number and character of parties tstétie court suit, hoping to show that
FBRI was not counted as a separate party and theshot joined prior to the limitations
bar. Debtors also complain that the damages adeguate and should have been
awarded against Creditors and their attorney, Ipiahd severally. Creditors complain
that the contempt finding was in error, given tlmsvpr granted to them through the lift
stay order and that the damages are excessive.dit@se also complain that the
Bankruptcy Court should have modified the dischangenctionnunc pro tundo make
it consistent with the lift stay order.

DISCUSSION

A. The Bankruptcy Court did not err in its refusal to address whether
FBRI was a party to the state court lawsuit.

In the “Background” section of the Bankruptcy Cdurinitial Memorandum
Opinion and Order (375/D.E. 3-34), there is a mafiee to the state court lawsuit
originally involving 17 defendants. This stateméstincluded only as a contextual

reference and does not constitute an adjudicatedinfy. The Bankruptcy Court’s
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follow-up order (375/D.E. 3-45) does not addresgpeacific number of defendants and,
states that it had no intention of determining wket~-BRI had been joined as a separate
defendant at any time.

In their first two issues on appeal, Debtors seékding that there were only 15
defendants in the state court lawsuit and that FB&3 not one of them. The specific
defendant count is of no significance to any isduef®re the Bankruptcy Court. That
Court's only concern was whether the Debtors, h@vemamed or served, were
dismissed in every conceivable individual capacitgpnsistent with the order of
discharge. Debtors’ seek to eliminate any prejadieffect the “17 defendants” remark
might have on their state court argument that FBB$ not joined as a separate legal
entity. Alternatively, they seek a “15 defendardstint to use in their favor.

Federal courts are courts of limited jurisdictiof.g., Kokkonen v. Guardian Life
Ins. Co.,511 U.S. 375, 377 (1994%tockman v. Fed. Election Comm188 F.3d 144,
151 (8" Cir. 1998).

They possess only that power authorized by Cotistitiand
statute,see Willy v. Coastal Corp503 U.S. 131, 136-137,
112 S.Ct. 1076, 1080, 117 L.Ed.2d 280 (19®@nder v.
Williamsport Area School Dist475 U.S. 534, 541, 106 S.Ct.
1326, 1331, 89 L.Ed.2d 501 (1986), which is notb®
expanded by judicial decreAmerican Fire & Casualty Co.
v. Finn 341 U.S. 6, 71 S.Ct. 534, 95 L.Ed. 702 (1951)is |
to be presumed that a cause lies outside this éimit
jurisdiction, Turner v. Bank of North Americad U.S. (4
Dall.) 8, 11, 1 L.Ed. 718 (1799), and the burden of
establishing the contrary rests upon the party rasge
jurisdiction, McNutt v. General Motors Acceptance Corp.,

208 U.S. 178, 182-183, 56 S.Ct. 780, 782, 80 LFB5
(1936).
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Kokkenen, supra
Debtors do not establish any jurisdictional basrstiie Bankruptcy Court to make

a finding regarding the number of defendants itagéescourt personal injury proceeding
filed under state law. Neither the Bankruptcy Gawor this Court has jurisdiction to
determine what parties have been properly joinedhm state court lawsuit. See
generally Stern v. MarshaJl 131 S.Ct. 2594, 2619-20 (2011). The BankruptourC
concluded:

Whether, under Texas Rules of Civil Procedure &edlaws

of the State of Texas, the [Creditors] appropnatalied a

separate legal entity distinct from [Debtors] indivally and

[Debtors] aka Body of Christ Camp, dba Freedom &ibl

Research Institute, a Free Church [sic], or whethey may

now amend their pleadings to include any such \ersre

legal questions within the purview of the State LouNo

statements made in this Court’s prior Order arendeéd to

influence the State Court in its determination tites law
matters.

375/D.E. 3-45, p. 2.

This Court agrees with the Bankruptcy Court. €hdier “17 defendants” remark
has no legal significance. This Court has no nedasamake any findings regarding the
number of parties to the state court litigationwdrether FBRI was made a party to the
state court lawsuit. The claims made in statetqoursuant to state law by a non-debtor
against a non-debtor are not matters properly baftis Court. Debtors’ Issues 1 and 2

are OVERRULED.
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B. The Bankruptcy Court did not err because Creditors were in
contempt of the discharge injunction.

An order for contempt is reviewed, overall, as attexacommitted to the trial
court’s discretion, while particular fact findingge subject to the clearly erroneous
standard of review. Fed. R. Civ. P. 52(a); Fed.BRnkr. 8013;Travelhost, Inc. v.
Blandford 68 F.3d 958, 961 {5 Cir. 1995); Federal Deposit Insurance Corp. V.
LeGrand 43 F.3d 163, 166 {5Cir. 1995). Questions of law are reviewed de nadvore
Green Hills Development Co., L.L,J41 F.3d 651, 654 {5Cir. 2014).

1. The automatic stay and the discharge injunction.

The bankruptcy stay of 11 U.S.C. 8§ 362 automagocadimmences on the date the
bankruptcy petition is filed—at the outset of thankruptcy case—and automatically
terminates, in a Chapter 7 case, upon issuancalisicharge order. 11 U.S.C. § 362(a),
(©)(2)(C). The automatic stay temporarily enjoarsy act to prosecute a pre-petition
claim against a debtor or to recover or collectl@nt against any of the debtor’s
property. 11 U.S.C. 8§ 362(a). Relief from theystaay be granted, as here, to allow a
creditor to liquidate a claim for purposes of deteing that creditor’s right to a
distribution from the assets of the estate. 11C.§ 362(a)(1).

In contrast, a discharge under 11 U.S.C. § 72ippses a permanent injunction
as of the date of discharge—at the end of the lgutgy case—and it eliminates liability
for any pre-petition debt against the debtor ordabtor’s property. 11 U.S.C. § 524(a).
This is the “fresh start” of bankruptcy and is poatied on the idea that any liability on a

pre-petition debt has been finally evaluated, jirimd, and adjudicated vis-a-vis the
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debtor’s pre-petition assets according to the Bapicly Code. To avoid the preclusive
effect of a bankruptcy discharge, the creditor nustsecute, within the scope of the
bankruptcy case, a proceeding to either preventd#idor from obtaining a discharge
altogether, or prevent the debtor from obtainindischarge of the creditor’'s specific
debt. 11 U.S.C. 88 523, 727. Here, Creditors tookaction to avoid the overall
discharge or to except their personal injury cl&iom that discharge.

The Debtors’ discharge did not discharge FBRI om@a See generallyl1l
U.S.C. 8§ 524(e). However, the import of § 524&}a absolve the Debtors of future
liability. Creditors have not demonstrated anysogmthat their claim against FBRI
would permit them to continue to prosecute thentlagainst Debtors individually. Thus,
to avoid a finding of contempt, Creditors must shbwat their actions did not violate the
discharge injunction—that they were not seekingrpose future liability on Debtors for
a pre-petition claim.

2. Creditors’ arguments for proceeding against Debtorgost-discharge.

Creditors make three arguments to defeat the pwitdéinding, each of which
fails: (1) they are permitted to prosecute thétlagainst Debtors, nominally, in order to
determine FBRI's liability; (2) they need to kedpetDebtors as parties to the suit for
purposes of establishing FBRI's vicarious liabilitgr Debtors’ acts; and (3) the
discharge injunction only prohibits efforts to @mlt, not efforts to liquidate.

I. Nominal Debtors
Creditors contend that Debtors are only nominati@syrjoined because they are

the stewards and only representatives of FBRI aathg; the entities against which
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Creditors would like to collect. Courts allow citeds to include debtors in post-
discharge proceedings when the debtors are invadvdyg nominally, so that the claim
may be collected against another separate entycbntinues to be liable for the pre-
petition claim. Creditors rely on a number of scelses.

In Houston v. Edgeworth (In re Edgewort!®93 F.2d 51, 54 {5Cir. 1993), the
plaintiffs were permitted to proceed against alidsged debtor because the debtor had
malpractice insurance coverage and plaintiffs afjteause any judgment solely to claim
the policy proceeds. Another case,re Jet Florida Systems, IndB883 F.2d 970, 976
(11™ Cir. 1989) per curian), addressed a defamation lawsuit against a digelatebtor.
The action was permitted solely for purposes o&ldsthing the necessary liability to
support a claim against the debtor’s liability iresuce company.

The court had to carefully evaluate the pleadimgsfin re Cyrus Il Partnership
2007 WL 4105961 (Bankr. S.D. Tex. 2007) to enshat the debtor was named only as a
nominal party so that a judgment could be obtasgainst others. Th@yruscourt cited
In re Munoz 287 B.R. 546, 554 {9 Cir. B.A.P. 2002) in which the debtor was a
permissibly joined nominal party for purposes otedmining workers compensation
benefits to be paid by entities other than the eygldebtor.

While these cases demonstrate that it is permessibjoin a debtor as a nominal

party to a proceeding despite the bankruptcy drgghajunction, they also highlight a

% One case on which Creditors relylisre Watson192 B.R. 739, 744 {dCir. B.A.P. 1996). However, that case
involved the negotiation of a settlement agreenfenta claim that was being litigated during the s@uof the
bankruptcy case pursuant to an order lifting tl.stBecause it involved post-petition consideratienforcement
of the debt was not encompassed in the dischajgaction, which addresses only pre-petition clainfhe Court
further notes that thé&/atsondecision has been criticize&ee, In re American Rice, Iné48 Fed. App’x 415, 420
(5" Cir. 2011). At any raté)Vatsondoes not apply to the facts of this case.
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number of requirements for successfully doing $&enerally speaking, there are three
considerations that must be satisfied before aodehtty be nominally joined: (1) the
debtor must be a necessary party to the actiorth€ylebtor may not be unduly burdened
by legal costs or other consequences (usually wéreri@surer has the duty to defend or
sole liability for any resulting judgment such traggbtor may safely default); and (3)
there must be no basis on which a prevailing pfaicould collect a resulting judgment
from the debtor or his assetSee generallyin re Catania 94 B.R. 250, 253 (Bankr. D.
Mass. 1989)in re Greenway 126 B.R. 253, 254-55 (Bankr. E.D. Tex. 1991). e3d
requirements are not met in this case.

With respect to the first requirement that the nmhparty be a necessary party,
Creditors have failed to demonstrate that Debtogsnacessary parties to the state court
action. Many, if not most, of the nominal partysea involve insurance coverage in
states such as Texas where the injured party islyged from filing a direct action
against the insurance company. The policy requines liability first be established
against the insured.See Edgeworth, supra; Jet Florida, supraHere, there is no
insurance company involved and thus no bar to st-party action. The vicarious
liability issue is addressed below. There is ngg&stion of any other obstacle to
obtaining a judgment directly against FBRI (if FBR] or can be, joined in the case) that
would require the participation of Debtors.

With respect to the second requirement that theimanparty not be unduly
burdened by participation in the case, there isnsarance coverage to fund Debtors’

defense. Creditors assert that Debtors’ claimiradricial hardship with respect to their
15/ 24



participation is disingenuous because they didoppbse the lifting of the automatic stay
during the pendency of the bankruptcy proceedingd bhave never before claimed
hardship. Yet circumstances have changed. Nowthiey are post-discharge, Debtors
must be vigilant so as not to risk judgment onszlairged debt.

Importantly, with respect to the third requiremethie pleadings were not at all
clear that Debtors were named only nominally. Thegre each served twice:
individually and “dba FBRI aka Camp.” Creditorsintain that they are entitled to, and
must, take a judgment against Debtors in theirviddial capacities and in their “dba”
individual capacities. Prior to the Bankruptcy @icontempt order, there appeared to
be no protections built into the pleadings to eestimat Debtors were involved only
nominally.

A problem with any one of the three requirements peeclude a finding that
Debtors were appropriately sued only in a nomiglacity. The Bankruptcy Court was
correct to find that Creditors had failed to limliebtors’ involvement in the state court
action to a nominal role. Creditors cannot avtid c¢ontempt finding based on having
joined Debtors to the state court action as nonpadies only.

ii. Vicarious liability for Debtors’ conduct.

Creditors cite a number of cases to support theggsstion that to establish
FBRI's liability, whether vicarious or otherwisdely must have Debtors joined as parties
in the state court action. D.E. 12, pp 39-40. Hwaev, vicarious liability does not require
joining Debtors as parties to the state court actitsO Production Management 1982,

Ltd. v. M&L Oil and Gas Exploration, Inc768 S.W.2d 354, 355 (Tex. App.—Waco
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1989, no writ) (partnership may be sued withoutessity of joining partners)Deal v.
Madison 576 S.W.2d 409, 415-16 (Tex. Civ. App.—Dallas 89writ refused n.r.e.)
(liability of joint tortfeasor may be determinedthout joining that person as a party),
disapproved on other groundSold Kist, Inc. v. Texas Utilities Elec. C&30 S.wW.2d 91
(Tex. 1992);Moutos v. San Saba County Peanut Growers A28 S.W.2d 761, 765
(Tex. Civ. App.—Austin 1954, no writ) (agent neeat be joined where agent’'s conduct
is basis for claim against disclosed principaéee alspTEX. Civ. PRAC. & REM. CODE §
33.001et seq (Texas Proportionate Liability statute).

Creditors have failed to show that Debtors mustph#ies to allow Creditors’
claims against FBRI to go forward. Vicarious liglgiconcerns do not justify a violation
of the bankruptcy’s discharge injunction.

lii. Conceptual limits of the discharge injunction.

Creditors further argue that the scope of the diggh injunction does not even
reach the issue of party status. More specificaley contend that 11 U.S.C. §
524(a)(2), (3) is only an injunction against actcallection, recovery, or offset of a debt
as a personal liability of the debtor or againditdes property. It does not, they say,
prevent actions against a debtor solely to detexriability to collect from another.

Creditors’ cases do not support their argumemih First Fidelity Bank v.
McAteer 985 F.2d 114 (3 Cir. 1993), the bankruptcy debtor owned the crdift

insurance policy on her husband’s life, which haérbpurchased to secure payment of

* The Court declines to offer any opinion on wieetiBRI was a partnership or whether it was propeihed and
served in the state court action. This citatiooffered only to demonstrate that partnership lighiif any, does not
require joinder of individual partners.
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an automobile loan. The wife was a contingent beiagy in the event that the policy
proceeds exceeded the amount of the debt it securbd wife’s bankruptcy discharge
did not prevent the claimants from making theiiroléo policy proceeds. The debtor’s
ownership interest did not make the policy propeftyer bankruptcy estate because the
unpaid loan amount exhausted the policy proce€dss case falls squarely under the
principal that the bankruptcy discharge does ntdrahe right of a creditor to seek
payment from a third party that is liable on thensadebt. Nothing about the case
approves of bringing the case against the debtanélividual liability.

In Green v. Welsh956 F.2d 30 (¥ Cir. 1992),In re Shondel950 F.2d 1301 {7
Cir. 1991) andn re Walker 927 f.2d 1138 (1D Cir. 1991), the courts permitted the tort
suit against the debtor only for purposes of esthinlg the liability of the debtor’s
insurance carrier or another fund unrelated taeélspective bankruptcies. While the term
“‘nominal” does not appear in those opinions, thédings fit within the concept of
maintaining a suit against a discharged debtor owrainal basis only to establish the
liability of the insurance company and liquidates tblaim. The discharge injunction
simply does not reach the insurance company’slikgbiBut, it does bar any action to
establish the debtor’s liability for any other posp; Creditors’ cases do not alter that
principle.

Because, initially, Creditors continued to prosectiheir tort action against
Debtors without taking action to limit the intendesinedy so as to avoid violation of the
discharge injunction, Creditors were seeking a ioegt that would ostensibly be

collectible against discharged Debtors in contewipthe Bankruptcy Court’s order.
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While they may be permitted to liquidate the peedomjury tort claim solely for
purposes of enforcing it against FBRI a/k/a Caniyg éffort—taken without proper
precautions—comes within the scope of the dischamgenction under 11 U.S.C. §
524(a)(2), triggering the Bankruptcy Court’'s conptrnpowers. See generally, Cyrus,
supra (requiring careful evaluation of pleadings to det@e if they state a claim that
exceeds a nominal one against the debtor). Se&Rdnreaches, and can be used to
prevent, broad pleadings—despite a claimant's sgmation that they will be used
narrowly. The threat that such broad pleading® ggnough to grant a debtor relief.

3. Creditors’ willful conduct.

Creditors do not dispute the willful character béit conduct. Instead, they rely
on the three arguments, addressed above, thatcieduct did not actually violate the
discharge injunction. It is undisputed that Crexditknew about the discharge, which on
its face applied to Debtors “aka Body of Christ @amdba Freedom Bible Research
Institute, A Free Church.” 375/D.E. 3-17. It isaundisputed that Creditors proceeded
with the state court action post-discharge withany perceptible change of strategy
against Debtors as individual parties, and thay théused and/or failed to alter their path
when Debtors’ counsel demanded that they do sgli f the discharge injunction.

“[V]iolation of the discharge injunction is ‘willfia if the creditor knew the
discharge injunction was invoked and intended ttteas which violated the discharge
injunction” Contreras v. United States Dept. of Veteranfaidd (In re Contrereas)
2007 WL 273128, *1, 2007 Bankr. LEXIS 181, *3-4 (&a S.D. Tex. Jan. 26, 2007y

re National Gypsum Cp 118 F.3d 1056, 1063 {5Cir. 1997) (discussing contempt
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power to enforce discharge injunction). Even opeab, Creditors insist that they have
the right to seek judgment against Debtors in thmdlividual capacities. Creditors’
conduct is contemptuous of the discharge injunadi@ered by the Bankruptcy Court.

Creditors seek to justify their conduct, complagithat Debtors have played a
“shell game” with respect to ownership of FBRI aie Camp. However, Debtors
disclaimed their individual ownership in the courdethe bankruptcy proceeding and
Creditors’ own evidence (Debtors’ deed of the propdails to provide support for their
representations. If Creditors wanted to contest divnership of the real estate, they
should have done so in the course of the bankruptogeeding. Creditors were on
notice of the separate existence prior to seekiagbst-discharge trial setting in the state
court lawsuit. Consequently, they were willfullysdbedient in seeking individual
liability against the discharged Debtors in theestaurt litigation.

The Bankruptcy Court did not err in finding thate@itors willfully violated the
Debtors’ discharge injunction—a matter that fallsthim the Bankruptcy Court’s
contempt powersSee e.g In re Canning 706 F.3d 64, 69 {1Cir. 2013). The lift stay
order no longer applied and Creditors willfully peeded to obtain a judgment against
Debtors individually. The Bankruptcy Court’s fdotdings were not clearly erroneous,
the determinations of law were correct under a@®meview, and there was no abuse of
discretion in holding Creditors responsible foritheonduct. Creditors’ Cross-Appeal

Issue 1 is OVERRULED.
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C. The Bankruptcy Court did not err in awarding damages.
1. Standard of review

The Bankruptcy Court has the contempt power to dwampensatory damages,
including attorney’s fees, in remedial civil confginproceedings. 11 U.S.C. § 105;
Chambers v. NASCO, In&01 U.S. 32, 45 (1991 re Bradley 588 F.3d 254, 265 ‘(5
Cir. 2009). The assessment of damages is revidaredbuse of discretion.Bradley,
supraat 261. A court “abuses its discretion if it adasanctions based on an erroneous
view of the law or on a clearly erroneous assesswietine evidence.”Conner v. Travis
County 209 F.3d 794, 799 {5Cir. 2000) (internal quotation marks and citat@nitted);

In re Lothian Oil, Inc, 531 Fed. App’x 428, 445 (5Cir. 2013),cert. deniegdNo. 13-523,
2014 WL 102458 (2014).
2. Actual damages-Debtors’ anguish.

Debtors complain that they submitted evidence gfsfal and mental distress to
support an award for Betty McCulloch on a $100/8agis for a total of $7,700. They
also submitted some evidence for Frederick McCul®enental anguish, although they
do not challenge the lack of an award of damage#fo McCulloch. After a review of
the evidence, the Court is not convinced that thekBuptcy Court’'s failure to award
actual damages for physical and mental distress al@aly erroneous as to facts,
incorrect under the law, or an abuse of discregjmen the record and the Bankruptcy
Court’s ability to observe and assess credibilBgeFed. R. Bankr. 8013. Debtors’ Issue

3(a) is OVERRULED.
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3. Punitive damages
The parties disagree as to whether the BankruptuyrtChas the power to issue
punitive damages for a willful violation of the digarge injunction.See generallyin re
McClure 420 B.R. 655, 663 (Bankr. N.D. Tex. 2008)pdified on reconsideratios30
B.R. 358 (Bankr. N.D. Tex. 2010). Debtors sougimipve damages in the amount of
the lesser of $25,000 or 5% of the Creditors’ netrtiv. However, they have not
demonstrated in what regard the Bankruptcy Coedrty erred with respect to the facts,
misconstrued relevant law, or abused its discrahamfusing to issue punitive damages.
Debtors’ Issue 3(b) is OVERRULED
4. Coercive sanctions
Debtors contend that coercive sanctions in a @aitpunt (either $250 or $500 per
day) from the date of the cease and desist laittret date of compliance (seeking a total
of $42,250) would have been appropriate. D.E. 23p However, they do not brief any
clearly erroneous fact findings, errors of lawabuse of discretion. Debtors’ Issue 3(c)
is OVERRULED.
5. Actual Damages-Attorney'’s fees
Debtors sought attorney’s fees in the amount of (&% and costs in the amount
of $767.16 related to their prosecution of the eomt proceeding. Given their
attorney’s fee evidence, they complain that $5,000ees and $767.16 in costs are
clearly inadequate damages. Creditors cross-apgeabplaining that the award is
excessive. Given this Court’s resolution of thbeotissues, and after review of the

evidence on attorney’s fees, there is no appaleatlg erroneous fact finding, error of
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law, or abuse of discretion to merit a reversahef Bankruptcy Court’'s award. Debtors’
Issue 3(d) is OVERRULED,; Creditors’ Cross-Appealus 2 is OVERRULED.

6. Joint and several responsibility for damages
awarded for contempt.

Whether a damage award should be joint and seagaihst the party and their
lawyer is a matter evaluated under an abuse ofalisno standard.See, e.g S.E.C. v.
AmeriFirst Funding, Ing 2008 WL 3260376 (N.D. Tex. Aug. 7, 2008). Debtbave
failed to demonstrate that the Bankruptcy Courtseluits discretion in awarding the
attorney’s fees and costs as damages against @=edither than jointly and severally
against Creditors and their attorney. Debtorgiés$ is OVERRULED.

D. Whether the Bankruptcy Court erred in failing to modify the
discharge injunction nunc pro tunc to conform to the lift stay order.

Last, Creditors complain that the Bankruptcy Coshbuld have modified its
discharge injunction to permit the continued prosiea of the state court case against
the Debtors, consistent with the previous ordéntifthe automatic stay. They make this
argument despite the fact that the lift stay ondas entered when it appeared that there
would be assets of the Debtors’ estate for distidios—a matter later disproved, as
evidenced by the no asset finding. 374/D.E. 3:-Z.p

While Creditors apparently made this complaint he Bankruptcy Court and
obtained a ruling denying the requested reliefdioes did not include the issue in their
Statement of Issues on Appeal. 375/D.E. 3-3. Ewethe issue is raised in the

bankruptcy court and a ruling is made, it mustrimuded in the statement of issues to be
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preserved for appeal. Fed. R. Bankr. 8066e GGM, P.C, 165 F.3d 1026, 1032 {5
Cir. 1999). Creditors’ Cross-Appeal Issue 3 is MAJLED as waived.
CONCLUSION
For the reasons set out above, all of the Debtessies and all of the Creditors’
Cross-Issues are OVERRULED and the Bankruptcy Gotivtemorandum Opinion and

Order on Motion for Sanctions for Violation of tischarge Injunction” (375/D.E. 3-

34) as clarified by subsequent Order (375/D.E. BlBFFIRMED.

ORDERED this 27th day of March, 2014.

NEL%A GONZAL@S‘ RAMOS )

UNITED STATES DISTRICT JUDGE
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