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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

UNITED STATES OF AMERICA,

PlaintifffRespondent,

CR. No. C-09-1031

V. (C.A. No. C-13-379)

DAVID C. ESQUIVEL,

Defendant/Movant.

w W @ W g w P

MEMORANDUM OPINION AND ORDER

Pending before the Court is Defendant Dawsdjuivel’'s (Esquivel) motion to vacate, set
aside, or correct his sentence pursuant to 28 U.S.C. § 2255. B.E. 23.
[. JURISDICTION
This Court has jurisdiction over this matter pursuant to 28 U.S.C. § 1331.
[I. BACKGROUND
Esquivel was arrested in December 2009, dfeewvas found to be in possession of two
firearms and approximately 11.8 grams of cocdiase. D.E. 1. He was indicted later the same
month for being a felon in possession of a firearmiolation of 18 U.SC. § 922(g)(1) and for
possession of a controlled substance with intedidwibute in violatiorof 21 U.S.C. § 841(a)(1)
and arraigned on both charges. D.E. 7, Minute Entry Dec. 29, 2009.
Esquivel pled guilty to count one of the indictment (the drug charge) pursuant to a plea
agreement in February 2010. Minute Entry Feb2080, D.E. 12. In exchange for his guilty plea

to count one of the indictment ahi$ waiver of his right to appeat to file a motion to vacate, set

! Docket entry references (D)Ere to the criminal case.
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aside, or correct sentence, the Governmergeagto recommend maximum credit for acceptance
of responsibility and to recommend a sentence pfisnnment at the lowest end of the applicable
guidelines. D.E. 12 at 11 1, 2, 7.

A Presentence Investigation Report (PSR) prapared. D.E. 14. Esquivel’s base offense
level of 24 was based upon a drug quantity consisting of 5.03 grams of crack cocaine or cocaine
base, 3.15 grams of cocaine, and 2.44 grams of raadjlall converted to marijuana equivalents.
D.E. 14 at 1 19. All of the drugs were found is home before he was arrested. Two levels were
added for possession of the firearms, and afedit for acceptance of responsibility, Esquivel's
total offense level was 23. Idt 1 13-20.

Esquivel had a number of previous convictiansluding two Burglaries of a Habitation in
1995, Theft in 1995, Bail Jumping/Failure to Appear in 1996, and Possession of a Controlled
Substance in 1998. A number of his offenses did not score due to their ageffdB0-35. His
criminal history points totaled 9, resultingarcriminal history category of IV. Iét 1 36-39. His
Guideline sentencing range was 120 months. Healg® subject to a mandatory minimum sentence
of 10 years. Id.at 1 56-57.

Sentencing was held in August 2010. No objectipere filed to the PSR. D.E. 16. Esquivel
was sentenced to 120 months in the Bureauisb®s, eight years supervised release, and a $100
special assessment. D.E. 18. Judgment was entered on the docket on June 2 EXififvéd did
not appeal.

. MOVANT'S ALLEGATIONS

Esquivel claims that his counsel was inefifee before the plea and that he is factually

innocent of the drug trafficking charge anaidy guilty of simple possession. D.E. 23 at pp. 3-4.



IV. ANALYSIS
A. 28 U.S.C. § 2255
There are four cognizablegrmds upon which a federal prisoner may move to vacate, set
aside, or correct his sentence: 1) constitutional is)eballenges to the district court’s jurisdiction
to impose the sentence, 3) challenges to the la@figtkentence in excess of the statutory maximum,
and 4) claims that the sentence is otherwise subject to collateral attack. 28 U.S.C._8 2255; United

States v. Placent81 F.3d 555, 558 (5th Cir. 1996). “Reliegfder 28 U.S.C. § 2255 is reserved for

transgressions of constitutional rights and for a nanange of injuries that could not have been
raised on direct appeal and wauif condoned, result in a complete miscarriage of justice.” United

States v. Vaughr®55 F.2d 367, 368 (5th Cir. 1992) (per eun). In addition, “a collateral challenge

may not do service for an appeal.” United States v. Frésfy U.S. 152, 165 (1982).

B. Statute of Limitations § 2255
A motion made under 8§ 2255 is subject to a-pear statute of limitations, which, in most
cases, begins to run when the judgment becomes @8al).S.C. § 2255(f). The Fifth Circuit and

the Supreme Court have held that a judgmentrbesdinal when the applicable period for seeking

2 The statute provides that the limitations period shall run from the latest of:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by governmental action in violation
of the Constitution or laws of the United Stateseimoved, if the movant was prevented from filing

by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme Court, if the right has
been newly recognized by the Supreme Court and netidactively applicable to cases on collateral
review; or

(4) the date on which the facts supporting the clairlaims presented could have been discovered
through the exercise of due diligence.

28 U.S.C. § 2255(f).



review of a final conviction feexpired. Clay v. United Statés37 U.S. 522 (2003); United States

v. Gamble 208 F.3d 536, 536-37 (5th Cir. 2000) (per curiam).

Esquivel did not appeal. Hi®nviction became final on the last day to file a timely notice
of appeal, 14 days after the judgment was entenetle docket. Fed. R. App. P. 4(b). His notice of
appeal was due on or before June 16, 2010. &sllid not file his 8 2255 motion until November
8, 2013, more than three years past the one year deadline.

Esquivel claims that his petition is timely besaut was filed within one year after the

Supreme Court decided McQuiggen v. PerkirdJ.S. —, 133 S.Ct. 1942013). Esquivel claims

he is actually innocent of drug trafficking and is merely guilty of simple drug possession. In
McQuiggen the Court held that “[a]ctual innocendegyroved, serves as a gateway through which
a petitioner may pass whether the impediment is eggitral bar . . . or, as in this case, expiration
of the statute of limitations,” Icat 1928. The case was considered on post-conviction review and
was remanded to the Sixth Circuit for considerain light of the Court’s decision. Because the
issue of timeliness is intertwined with the meoitEsquivel’s case, the Court will review Esquivel’s
motion to determine whether he meets the requirements for a claim of actual innocence.

In McQuiggen the Court cautioned that “tenable actual-innocence gateway pleas are rare:
[A] petitioner does not meet the threshold requirenoeitéss he persuades the district court that,
in light of the new evidence, faror, acting reasonably, wouldvevoted to find him guilty beyond

a reasonable doubt.” I¢citing Schlup v. Delp513 U.S. 298, 329 (1995) and House v. Bedl7

U.S. 518, 538 (2006) (emphasizing that the Sckhamdard is “demanding” and seldom met)).

“Actual innocence” in this context refers to faatinnocence, and not legal insufficiency. Bousely

v. United Statess23 U.S. 614, 623—624 (1998). “We stress once again that the Staridjard is

demanding. The gateway should open only when a petition presents ‘evidence of innocence so
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strong that a court cannot have confidence in theooog of the trial unlessétcourt is also satisfied
that the trial was free of nonharmless constitutional error.” McQuigt@s S.Ct. at 1936.

Esquivel’s current motion argues that hisiosel did not explain the difference between
trafficking and simple possession, and he didumaterstand that his plea of guilty to trafficking
subjected him to a much harsher sentence. ZBEHe presents no oudsi evidence that supports
his claim that he is actually innocent of the gearto which he pled guilty. Because Esquivel has
not presented any new evidence, he does nottmegiateway requirement of proof to allow this
Court to disregard the statute of limitations. Esquivel’s motion is therefore untimely.

V. CERTIFICATE OF APPEALABILITY

An appeal may not be taken to the courappeals from a final der in a habeas corpus
proceeding “unless a circuit justice or judgsues a certificate of appealability.” 28 U.S.C. §
2253(c)(1)(A). Although Esquivel has not yet filedatice of appeal, the § 2255 Rules instruct this
Court to “issue or deny a certificate of appealabityen it enters a final order adverse to the
applicant.” Rule 11, § 2255 Rules.

A COA “may issue. . . only if the applicantdimade a substantial showing of the denial of
a constitutional right.” 28 U.S.C. § 2253(c)(2). “The COA determination under § 2253(c) requires
an overview of the claims in the habeas petitimth@general assessment of their merits.” Miller-El
v. Cockrell 537 U.S. 322, 336 (2003).

To warrant a grant of the certificate as torladenied on their merits, “[t]he petitioner must
demonstrate that reasonable jurists would finddibeict court’'s assessment of the constitutional

claims debatable avrong.” Slack v. McDanigl529 U.S. 473, 484 (2000). iBhstandard requires

a § 2255 movant to demonstrate that reasonatid¢geould debate whether the motion should have



been resolved differently, or that the issuesspnted deserved encouragement to proceed further.

United States v. Jong®87 F.3d 325, 329 (5th Cir. 2002) (relying upon S|&@0 U.S. at 483-84).

As to claims that the district court eejs solely on procedural grounds, the movant must
show that “jurists of reason would find it debatablhether the petition states a valid claim of the
denial of a constitutional right and that jurists@fson would find it debdibe whether the district
court was correct in its procedural ruling.” SIabR9 U.S. at 484.

The Court concludes that reasonable juristdanot debate the denial of Esquivel's 8§ 2255
motion on substantive grounds nor find that the issues presented are adequate to deserve
encouragement to proceed. MillerrBB7 U.S. at 327 (citing Slack29 U.S. at 484). Similarly, as
to the claims that this Court has addressed on procedural grounds, the Court finds that Esquivel
cannot establish at least one of the Skadkria. Specifically, juristef reasons would not find this
Court’s procedural rulings debatable. Accogly, Esquivel is not entitled to a COA as to his
claims.

VI. CONCLUSION

For the foregoing reasons, Esquivel's § 2255 motion (D.E. 23) is DENIED WITH
PREJUDICE pursuant to Rule 4(b) of the 2255 Rules and he is DENIED a Certificate of
Appealability.

It is SOORDERED.

SIGNED on this 4th day of December, 2013.

JOHN D. RAINEY /
SENIOR U.S. DISTRICT JODGE




