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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

WILLIAM REX HOSKINS,

Appellant,

VS. CIVIL ACTION NO. 2:13-CV-419

HAZEL HOSKINS,

w W W W W W W W

Defendant.

OPINION AND ORDER

On December 17, 2013, United States Bankruptcygeudichard S. Schmidt
issued his “Memorandum Opinion and Order on EmergeMotion to Enforce
Permanent Injunction” (Enforcement Order, D.E. 3-37he Bankruptcy Court held that
William “Rex” Hoskins (Rex) is subject to a priorder imposing a permanent injunction
requiring him to seek Bankruptcy Court approvaldoeffiling suit against Hazel Hoskins
(Hazel) for matters related to her handling of #state of her late husband, Lee Roy
“Cowboy” Hoskins, Sr. (Cowboy). The Bankruptcy @odismissed any complaint by
Rex based on matters subject to the prior settlensemd granted Rex relief from the
injunction to proceed with the remaining claimsihive Oak County court.

Rex appeals in Cause No. 13-cv-419, objectingedBainkruptcy Court’s exercise
of personal jurisdiction over him and the appliocatof the permanent injunction. Hazel
cross-appeals in Cause No. 14-cv-024, complainirag the Bankruptcy Court did not

order Rex to submit his claims against her to aiated or arbitrator. Both have

1 While there are two cause numbers assignedesethppeals, the record has been filed in 13-cvaéiidy this
Order both appeals are consolidated into that caus#er. References to “D.E.” are to docket estinel3-cv-419
unless otherwise noted.
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requested oral argument. The Court ORDERS theadppensolidated into lead case 13-
cv-419, DENIES oral argument and, for the reasagtsosit below, MODIFIES the
Bankruptcy Court’'s Order, and AFFIRMS the Ordernasdified. Costs are awarded
against the party incurring same.
FACTS
A. The Parties, the Dispute, and the Resolution

The relevant facts are undisputed. Cowboy dietOB5. He was survived by his
wife, Hazel; their three sons, Lee Roy Hoskins,(lJee Roy), Colonel Clifton Hoskins
(Clifton), and Leonard K. Hoskins (Leonard); andmpichildren, including Rex, who is a
son of Leonard. Cowboy left an estate that inaludé least two family companies
(Southwest Ranching, Inc. and Hoskins, Inc.), nmug@ssets, and substantial liabilities.
Hazel was appointed executrix of Cowboy’s will,vasll as trustee of two testamentary
trusts: the Residuary Trust and the Marital Deidactrust.

In the ensuing years, discord mounted among thelyfamembers and their
businesses, resulting in a voluntary Chapter 1llkiogoticy proceeding for Southwest
Ranching and two lawsuits involving the two famdgmpanies, Hazel, and two of her
sons, Lee Roy and Clifton. The two lawsuits becanisersary proceedings, removed to
the Bankruptcy Court in connection with the SoutsiM@anching bankruptcy case. In
2002, a global settlement was reached. In singrleg, Lee Roy would take Southwest
Ranching and certain other assets, Hoskins, Inaldwake certain assets, and each of the
parties would disclaim any interest in the assetd by or transferred to the others. All

claims by and between the parties were to be retkas
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The settlement was effectuated by two documelfly: a Settlement Agreement
(D.E. 3-21, pp. 2-9), which memorialized the basitns and was signed in 2002; and (2)
a Mutual Release and Indemnity Agreement (Mutualed&se) (D.E. 3-8), which
incorporated by reference the Settlement Agreeraadt was signed in 2003 after an
attorneyad litem report verified that the agreement was fair to 6oys minor and
unborn grandchildren. Rex, who was an adult gramdicat the time, signed both
documents as “approved and agreed to.”
B. TheVarying Terms of the Agreements,
Settlement Motion, Settlement Approval
Order, and Judgment
To effectuate the settlement, Southwest Ranchilggl fa Motion of Debtor
Southwest Ranching, Inc., to Settle and Comprondsatroversy and for Entry of
Agreed Judgment (Settlement Motion) (D.E. 3-9).isTimotion was not signed by, or
served on, Rex. It requested approval of theesettht and identified the parties in
various ways:
(1) “Actual Parties” were defined as the parties to Huwersary proceedings:
Southwest Ranching, Debtor; Hoskins, Inc.; Hazadlitidually, as executrix,
and as trustee for both trusts); Clifton; and Leg.RD.E. 3-9, p. 3.
(2) “Settling Parties” included: the wife and childreh Lee Roy; the wife and

children of Clifton; the wife and children of Leadawhich includes Rex; L.R.

Hoskins and Sons, Inc.; and Hoskins Petroleum, Inc.

2 Leonard is identified as an “interested party’tbe first page of the motion in the introductparagraph and he
signed the Settlement Agreement, but he is nadigh the body of the document as either an “AcRelty” or
“Settling Party.” Id., pp. 3-4.
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(3) The term “Parties” was defined as Actual Partiesl &ettling Parties,
collectively. Id., p. 4.
According to the Settlement Motion, the “Partiesbvad for the Bankruptcy Court to
issue a permanent injunction requiring them to iobtiae Bankruptcy Court’'s approval
prior to initiating new litigation regarding the radistration or distribution of Cowboy’s
estate, among other things.

The reference to “Parties” includes Rex, who isiégdcof Leonard and a “Settling
Party.” Rex did not expressly agree to any permamgunction against new lawsuits
without Bankruptcy Court approval. However, thdtl®eent Agreement contemplates
submission of the settlement to the Bankruptcy €ourapproval in the Southwestern
Ranching Chapter 11. D.E. 3-21, p. 6. The BankgupCourt's subject matter
jurisdiction has not been questioned. The Orderthduzing Compromise of
Controversy Between Southwest Ranching, Inc., HesKinc., Hazel Hoskins, Lee Roy
Hoskins, Jr., Colonel Clifton Hoskins and Otherst{l@ment Approval Order) (D.E. 3-
10) recites that “notice of the Motion is propedasufficient for all purposes under the
Bankruptcy Code, the Bankruptcy Rules, and the L@zaurt Rules.” D.E. 3-10, p.2.
The Settlement Agreement requires that any dispetgarding its interpretation and/or
performance be subject to a phone conference Wwithrtediator, followed by mediation
and then arbitration, if not resolved. D.E. 3-gf, 7-8. This provision is not reiterated

in the Settlement Approval Order, the JudgmentherMutual Release.
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C. Current Litigation

In 2008, Rex’s father, Leonard, filed suit agaibtzel without first obtaining
Bankruptcy Court approval. When reminded of thgunreement, Leonard nonsuited the
litigation and sought approval from the Court tighte, which was denied. The dispute
between Leonard and Hazel was ordered to arbitratidhe arbitrator appointed a
receiver and permitted the receiver to file suitive Oak County.

Rex’s suit against Hazel followed. Rex argues that injunction against new
suits does apply to him because he was not a partije bankruptcy case. He also
claims that he is not subject to the arbitratiogureement. The Bankruptcy Court held
that it had personal jurisdiction over Rex and lawsuit as a result of the Settlement
Approval Order and resulting Judgment. The Bantay@ourt dismissed Rex’s claims
regarding settled matters, but granted Rex leaw®mtinue his litigation in the Live Oak
County court. The Bankruptcy Court noted that Laedis claims, being asserted through
a receiver appointed by the arbitrator, were prdceggin the Live Oak County court,
making it a matter of judicial economy to dispo$éath sets of claims in that court.

In this appeal, Rex objects to the Bankruptcy Coexercising personal
jurisdiction over him with respect to the permanepinction that he did not agree to and
which resulted from a motion that he did not jonmdavas not served with, thus having no
notice and opportunity to oppose. Hazel objectsabse the Bankruptcy Court did not

order Rex’s claims to arbitration as it ordered haal’s claims.
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DISCUSSION
A. Rex Hoskins is Bound By the Settlement
Approval Order and Judgment Imposing a
Per manent I njunction.

1. The Bankruptcy Court Properly
Exercised Personal Jurisdiction

In Issue 1, Rex asserts that the Bankruptcy Cawdcnot enforce the permanent
injunction against him due to a lack of personakpliction over him. He argues that he
was never joined as a party and was not bound éys#itlement Agreement or Mutual
Release. Rex was never formally summoned to appédre issue is whether his
participation in the Settlement Agreement was auwn@ry act, sufficient to confer
personal jurisdiction.

While Rex denies being bound by the terms of thde®sent Agreement, he does
not deny signing it. SeeAffidavit of William Rex Hoskins, D.E. 3-21, pp.729. Rex
challenges the legal significance of the Settlerdgreement and the capacity in which
he signed it, but does not deny the timing or autibgty of his signature. D.E. 3-17, pp.
10-11; D.E. 3-19, pp. 10-11. The only evidencereford is that Rex signed the
Settlement Agreement and it was attached to thiee8®int Motion seeking approval to
settle. D.E. 3-9, p. 4; D.E. 3-21, pp. 2-9.

The Settlement Agreement states that it is a “Rdleagreement (referencing the
Texas Rules of Civil Procedure) and that it is a@omprehensive settlement agreement.
Rather, additional documents will expand its teand finalize the settlement. D.E. 3-

21, p. 7. While the parties dispute the legal ificgnce of both the language of the
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agreement and Rex’s signature appearing undereiaéing “approved and agreed to,” it
is Rex’s participation in the Settlement Agreemd#mat constitutes a waiver of his
objection to personal jurisdiction.

There is no question that Rex signed the SettlerAgréement, accepting notice
of its contents that affected pending litigationt bears the caption for the legal
proceedings and sets out in detail the lawsuitsetaisposed of by the settlement. The
Settlement Agreement contemplates that the settiemehen approved by the
Bankruptcy Court, will become part of a final judgm resolving all of the claims in
litigation.

Rex asserts that he did not submit to the jurigzhcbf the Bankruptcy Court
because he was not defined as a “party” in thele®@stiht Agreement sufficient to be
deemed a “party” to the litigation. Rex’s interg@tion of the Settlement Agreement fails
to take into consideration a number of phrases dpatrate to include him among the
parties for purposes of having the Bankruptcy Caattto effectuate the settlement. For
instance:

« SWR, CIiff, Lee Roy, Hazel, Hoskins, Inc.and any
other necessary parties) will join in, consent and agree to
the filing and presentation to the Court of any required
motion(s) and order(s) in order to obtain the dismissal of
SWR’s pending bankruptcy proceeding, including the
adversary proceedings. D.E. 3-21, p. 3 (emphdsied).

* The settlement will be binding upon and will inucethe
benefit of Cliff, Hazel, Lee Roy, SWR and Hoskihsg.,
and their respective agents, representatives, heirs, legal
representatives, successors, assigns and entities in which

any of the parties have or claim any ownership, right,
title or interest. Id., p. 6 (emphasis added).
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» This agreement contemplates that Leonard K. Hoskins
will sign this agreemerds a party and agree to all of the
essential terms, conditions, and obligations hereof .
Id., p. 7 (emphasis added).
* The parties, their spousesd children shall execute all
documents necessary to effectuate and close the
settlement.Id. (emphasis added).
Under these circumstances, Rex’s signature on d¢tige®ent Agreement constitutes an
appearance in the litigation involving the clairhattwere subject to the settlement. The
appearance was made so the Bankruptcy Court woeldtise its jurisdiction to approve
the settlement.

It is well-settled that an objection to personaigdiction, as an individual right, is
subject to waiver.See, Insurance Corp. of Ireland, Ltd. v. Compaglae Bauxites de
Guinee 456 U.S. 694, 704 (1982). “Once that right isiwed, a party that has
voluntarily submitted to the jurisdiction of a cbuwannot subsequently object to that
court's exercise of jurisdiction on due processigds.”® Patin v. Thoroughbred Power
Boats Inc, 294 F.3d 640, 655 n.20 (5th Cir. 2002).

While never summoned to submit to the Bankruptcur€® personal jurisdiction,
Rex’s participated in the case by signing the Setgint Agreement in 2002 and waived

his objection to personal jurisdiction. The COOMERRULES Rex’s Issue 1.

2. The Bankruptcy Court Properly
Enfor ced the Permanent I njunction

In Issue 2, Rex argues that he was not bound bgehmanent injunction because

that particular term was not included in the Setdat Agreement or Mutual Release and

® Even if Rex were not considered to have paigig in the case, a court that issues injunctiliefngith respect
to a matter within its jurisdiction may enforce thelief against a non-partysee generallyD. R. Civ. P. 65, 71.
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because he was not given notice of the Settlemestiol in which the issue first

appeared. Ordinarily, injunctive relief is to beagted only after notice and an
opportunity to be heard. Fed. R. Civ. P. 5(a), 6Bhe record reflects that injunctive
relief was not expressly authorized by the Settl@nfggreement and that Rex was not
served with a copy of the Settlement Motion.

The Settlement Motion seeking approval of the setént and injunctive relief
represented to the Bankruptcy Court that it wasdfiby the “Parties,” which included
Rex. This was consistent with the Settlement Agwes’'s representation that all
participants would join in all motions and othercdments necessary to effectuate the
settlement. D.E. 3-9, pp. 3-5. Rex appeared enldankruptcy litigation through the
Settlement Motion and the Settlement Agreement.eCnperson appears in litigation, it
is that person’s duty to monitor the proceedings assert his rightsSeePryor v. United
States Postal Servic@&69 F.2d 281, 287 (5th Cir. 1985) (citidglson v. Atwood Group
725 F.2d 255, 257, 258 (5th Cirdn(bang, cert. dism'd 468 U.S. 1222 (1984)). A party
waives the notice requirement when he fails to a@bpased on insufficient notice and
fails to assert prejudiceE.g., Shur-Value Stamps, Inc. v. Phillips Petroletion 50 F.3d
592, 595 (8th Cir. 1995). Rex submitted to thasgliction of the Bankruptcy Court and
had waived any objection regarding insufficienticet

To the extent Rex argues that the alleged lackatice@ violates constitutional
guarantees, those arguments are waived becausailed fo raise them with the
Bankruptcy Court before the judgment imposing thjarictive relief became finalSee

e.g, Countrywide Home Loans Inc. v. Jeffrid¢o. 05-1753, 175 Fed. App’x 85, 87,
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2006 WL 895867, *1 (7th Cir. April 7, 2006) (citinging v. Ill. State Bd. of Elections
410 F.3d 404, 424 (7th Cir. 2005)). The judgmeasvssued October 18, 2002. D.E. 3-
5. Once the judgment became final, Rex's comamtre extinguishedSeeFeD. R.
Civ.P. 77(d); ED. R.APP.P. 4 See also, In re Bradsha®83 B.R. 814, 817 (B.A.P. 1st
Cir. 2002).

In challenging the application of the injunctionhion, Rex raised three issues: (1)
he had no notice and opportunity to be heard orreéfaest for injunctive relief; (2) he
cannot be deemed to have had sufficient noticeugirdegal identification with another
party; and (3) the injunction violated the Antidngction Act. Because of the Court’s
ruling that Rex was subject to the Bankruptcy Ceum personam jurisdiction and
waived his complaint regarding lack of notice, tBeurt need not reach the “legal
identification” issue.

Because Rex raises the issue of the Anti-InjuncBichfor the first time in this
appeal, it is waived. “Arguments not raised whl bankruptcy court cannot be pursued
in an appeal of a bankruptcy court's ordeMaddenSewell, LLP v. Mandel98 B.R.
727, 729 (E.D. Tex. 2013) (citingatter of Fairchild Aircraft Corp, 6 F.3d 1119, 1128
(5th Cir. 1993)). The argument is also an impesihis collateral attack on the prior
judgment. Seegenerally, In re Davis Offshore, L,/644 F.3d 259, 262 (5th Cir. 2011).

The Court OVERRULES Rex’s Issue 2. The Bankrug@ourt's determination

that Rex is bound by the prior judgment and itsy@arent injunction is AFFIRMED.
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3. Whether Rex Is Bound By the Settlement
Agreement and Mutual Release.

Third, Rex argues that the Bankruptcy Court erretiolding that he was bound
by the terms of the Settlement Agreement and MuRedlease. While the Bankruptcy
Court held that Rex was bound by the agreementsidpeed under the language
“approved and agreed to,” the only matter enforegginst Rex is the permanent
injunction, which is found only in the Bankruptcy@t's previous Settlement Approval
Order and Judgment. The Bankruptcy Court stat&those agreementand order of
this Court bound Hazel, her sons, their wives, and theirdcen . . . anaénjoined them
from filing suit against her related to her deceéakasband’s estate.” D.E. 3-37, p. 2
(emphasis added).

It was appropriate, as set out above, that Rex lvedd to the consequences of
having signed the Settlement Agreement for purpadesietermining in personam
jurisdiction only. When the Bankruptcy Court statkat there is no question that Rex is
“bound by the Settlement Agreement and the Muteésse and Indemnity Agreement,”
the statement is made in the context of there bemglispute that Rex signed the
agreements and, as made clear by the followinggpapa, that signature supports
personal jurisdiction for the impositiont#-the Order—of the permanent injunction.
D.E. 3-37, p. 5.

The Bankruptcy Court did not adjudicate any dispatgrding the enforcement of
the Settlement Agreement or Mutual Release, gikiahrieither contained any injunctive

language. Thus the Bankruptcy Court did not emfdhe terms of the two agreements
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against Rex. To the extent that the Bankruptcyr@olanguage is overbroad, the Court
SUSTAINS Issue 3. The Court MODIFIES the Bankryp@ourt's Order (D.E. 3-37) to
reflect that the Order finds Rex bound only forgmsges of in personam jurisdiction and
that no opinion regarding the enforceability of tBettlement Agreement or Mutual
Release is intended. This is consistent with th@kBuptcy Court’s closing statement
that the state court is empowered to interpreptrées’ agreements.

B. Hazel Hoskins s Not Entitled to An Order
Referring the Dispute to Arbitration.

In a single cross-issue, Hazel complains that taekBuptcy Court erred in failing
to order Rex to submit his claims against her toit@tion. Rex defends the cross-
appeal, raising two procedural complaints: (1) éfazbrief was not timely; and (2) her
cross-appeal was filed in the wrong action. Theirf€C®VERRULES both procedural
complaints.

Rex’s appeal was docketed in Cause No. 13-cv-4hf, tee timely filed his
Appellant’s Brief on February 28, 2014, which wdsdhys after the record was filed and
the appeal was docketed.ED: R. BANKR. P. 8007(b), 8009(a)(1); D.E. 4, 5. Hazel's
appeal, denominated a “cross appeal”’, was docket€duse No. 14-cv-024 on February
27, 2014. 14-cv-024 D.E. 3-1, 4. However, sheperly filed her opening brief as a
brief on cross-appeal in 13-cv-419 pursuant to RedBankr. P. 8009(a)(2) on March 14,
2014, the 14 day after the date Rex filed his Appellant’s Briéff the appellee has filed
a cross appeal, the brief of the appeHleal| contain the issues and argument pertinent to

the cross appeal, denominated as such, and thensssfo the brief of the appellantld.
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(emphasis added). The Court finds that Hazel'sflwias timely and filed in the proper
action under Rule 8009.

Hazel's requests for relief in the Bankruptcy Coditd not seek referral to
arbitration. Emergency Motion to Reopen Case, B:E5 (requesting that the adversary
proceeding be reopened in order to file a motionemdorce permanent injunction);
Emergency Motion to Enforce Permanent Injunctiork.CB-6/3-7 (requesting an order
requiring Rex to nonsuit his claim against Haz&{}.the hearing on the matter, Hazel did
not request the Bankruptcy Court to order arbratiD.E. 3-39. In fact, counsel for Rex
stated, without any controverting argument, “| &edi, your Honor, that that [complaint
regarding Hazel's duty to account] is an issue @odbtermined by the Live Oak court,
with all due respect. Whether or not we have waigkaims, whether we have settled
claims,whether we are bound by arbitration, that's to be decided in Live Oak County.”
D.E. 3-39, p. 64 (emphasis added).

The Bankruptcy Court noted that the arbitrationuregment is in the Settlement
Agreement, not in the injunction. D.E. 3-39, p, 88, 56. The injunction, as set out in
the Bankruptcy Court’s October 18, 2002 Judgmexatgls:

The Parties, and each of them, are enjoined from:
(a) instigation or continuation of any litigation
by the Parties against any of the other
Parties; or
(b) the bringing of any lawsuit against any of
the other Parties or the accountants,

financial advisors and attorneys of any of
the Parties
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without first making application to this court fauthority to
bring any suit and obtaining an order of this cawuthorizing
the filing of any such suit on any subjects pertgnto the
subject matter of this litigationiz any suit concerning the
conduct of this litigation, any suit pertaining tthe
administration or distribution of the estate of L&woy
Hoskins, Sr., deceased, or the acts or failuret@@ncerning
the administration or distributions under the Realdlrust or
the Marital Deduction Trust, or any other trust\pded for
under the terms of the probated will of Lee Roy kies, Sr.,
deceased, together with any related issues ofapsptionate
distributions, conspiracy, accountings, negligenégud,
actions taken or failures to act, or any other reseammanner
of putting into question the settlement of the tesiaf Lee
Roy Hoskins, Sr. and/or Hazel Hoskins without prior
approval of this court.

D.E. 3-5, p. 2. The Bankruptcy Court was to actaagatekeeper to ensure that the
litigation among the parties was terminated withpext to issues falling within the scope
of the prior litigation and settlement. This isnatter of the Bankruptcy Court properly

enforcing its own judgment.

Compelling arbitration is a contract constructioattar that was not before the
Bankruptcy Court. The Bankruptcy Court did notidedhe issue of a contractual right
to compel arbitration. Instead, it recited, “Thmat® Court is empowered to interpret the
partys’ [sic] agreements and releases, includinghaut limitation, the arbitration
requirements.” D.E. 3-37, p. 7. Without a peigdmotion to compel arbitration, and
without the Bankruptcy Court deciding to take jdrcdion to adjudicate the merits of
Rex’s remaining claims, this Court cannot say thatfailure to compel arbitration was
error or an abuse of discretion.

Hazel's cross-appeal issue is OVERRULED.
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CONCLUSION

For the reasons set out above, the Court consesidbtazel's cross-appeal
docketed in 14-cv-024 with this lead case. Ressués 1 and 2 are OVERRULED.
Rex’s Issue 3 is SUSTAINED and the Bankruptcy Ceudrder is MODIFIED to
eliminate any suggestion that the Bankruptcy Caudljudicated any issue of contract
interpretation regarding the Settlement Agreemaoak Butual Release. Hazel's cross-
appeal issue is OVERRULED. The Bankruptcy Coumbsler, as modified, is
AFFIRMED.

ORDERED this 2nd day of June, 2014.

NEL%A GONZALaéc RAMOS )

UNITED STATES DISTRICT JUDGE
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