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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

FRANKLIN JONES,

Plaintiff,

VS. CIVIL ACTION NO. 2:14-CV-428

BUCK TAYLOR, et al,

w W W W W W W W

Defendants.

OPINION AND ORDER DISMISSING
CERTAIN CLAIMS AND RETAINING CASE

This civil rights action was filed by a Texas statisoner pursuant to 42 U.S.C.

8§ 1983. Under the Prison Litigation Reform Act,bPu. No.104-134,110 Stat.1321
(1996), any prisoner action brought under fedenal inust be dismissed if the complaint
is frivolous, malicious, fails to state a claim wmpahich relief can be granted, or seeks
monetary relief from a defendant immune from swedlef. See42 U.S.C. § 1997¢e(c); 28
U.S.C. 881915(e)(2), 1915A. Plaintiff's action stibject to screening regardless
whether he prepays the entire filing fee or proseasl a pauperRuiz v. United States,
160 F.3d 273, 274 (5th Cir. 1998) (per curiaMprtin v. Scott 156 F.3d 578, 580 (5th
Cir. 1998) (per curiamyert. denied527 U.S. 1041 (1999). Plaintifffro secomplaint
must be read indulgentlijaines v. Kerner404 U.S. 519, 520 (1972), and his allegations
must be accepted as true, unless they are cleetional or wholly incredibleDenton v.
Hernandez504 U.S. 25, 33 (1992).

Applying these standards, Plaintiff's excessivecdéoclaim against Captain Buck

Taylor is retained, and service shall be orderedtlos Defendant in his individual
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capacity. Plaintiff’'s claims for money damagesiagiall Defendants in their official

capacities are dismissed as barred by the Elevendgndment. Plaintiff’'s claims against
Grievance Investigator Hernandez and Warden Ramamezdismissed with prejudice for
failure to state a claim and/or as frivolous purgua 28 U.S.C. 88 1915(¢e)(2)(B) and
1915A(b)(1).

l. JURISDICTION.

The Court has federal question jurisdiction oves tivil rights action pursuant to
28 U.S.C. § 1331.

I. BACKGROUND FACTS AND PLAINTIFF'S ALLEGATIONS.

Plaintiff is a prisoner in the Texas Department @iminal Justice, Criminal
Institutions Division (TDCJ-CID), and he is currgntonfined at the McConnell Unit in
Beeville, Texas. He filed his original complaim ©@ctober 20, 2014, alleging that on
October 17, 2013, Captain Buck Taylor used excedgixce against him. (D.E. 1). He
also named as Defendants Assistant Warden MariarBamnd Grievance Investigator
Joe Hernandez alleging that these individuals daite investigate properly his use of
force claims against Captain Taylor.

On December 4, 2014, Spear$ hearing was conducted. The following
allegations were made in Plaintiff’'s original comiplt (D.E. 1), or at the hearing:

Plaintiff has been in TDCJ custody since 2004. idHgerving a fifty-year sentence

for aggravated robbery.

! Spears v. McCotte766 F.2d 179 (5th Cir. 1985ee also Eason v. Holt3 F.3d 600, 603 (5th Cir. 1996) (stating
that testimony given at@pearshearing is incorporated into the pleadings).
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In October 2013, Plaintiff was housed in a singk@angell. On October 17, 2013,
a female sergeant informed Plaintiff that he wasg®o be moved to a two-man cell and
to pack his property. Plaintiff objected to the vmostating that his proposed new
cellmate was a racist who had caused problems wg&hcellmates in the past. The
female sergeant advised Plaintiff not to protestrtiove or he would be disciplined. The
female sergeant told him to leave his belonging$igicell while he went to get his
insulin shot and that he would move thereaftere 8lso reassured him that, if the new
living arrangements did not workout, she would Helpintiff get moved again.

As Plaintiff was on his was to medical to get msulin shot, he saw Captain
Taylor. Plaintiff told Captain Taylor that he dmt understand why he was being forced
to move “out of his comfort zone” and into a celtlwa known racist who had caused
problems for other inmates in the past. Captaiplofaand Plaintiff exchanged words
and the discussion “got heated,” even though twgesmts tried to get Plaintiff to move
along. Captain Taylor then stated that he feleatened by Plaintiff and he ordered
Plaintiff to submit to hand restraints. Plaintgfaced his hands behind his back, and
Captain Taylor applied the metal handcuffs. Pifiimhmediately told Captain Taylor
that the handcuffs were on too tight.

Plaintiff remained in the hand restraints for apmately five to ten minutes. He
was then escorted to medical to receive his inssiiat and the hand restraints were
removed. The restraints had cut into his wristpraxmately 5 mm. The medical
department told Plaintiff to submit a Sick Call Regt (SCR) if he believed he was

injured. Plaintiff was then escorted back to Hs @ell where he packed his belongings
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and was then moved to the new cell. Plaintiff dat receive a disciplinary case as a
result of the incident. Plaintiff had no prioreltations or “bad history” with Captain
Taylor.

The next morning, Plaintiff submitted an emergeS&R complaining about the
pain in his wrists. He was seen in medical andotiogider ordered x-rays and prescribed
Nortriptyline for pain. Although the x-rays weregative, Plaintiff claims the diagnosis
was “torn ligaments in his right wrist” and that was prescribed a wrist brace and sent
to physical therapy through August 2014. Plaingfated that he had previous problems
with the ligaments in his forearms, including ageief glass that remains lodged in his
left forearm, but that his current wrist injuriesdapain arose solely from the October 17,
2013 incident.

Plaintiff filed a Step 1 grievance complaining ab@aptain Taylor’'s use of force
but it was denied by Grievance Officer Joe Hernand®aintiff filed a Step 2 appeal, but
Assistant Warden Ramirez upheld the denial of lsrcwithout investigation.

Plaintiff is suing Defendants in their official amaldividual capacities for actual
and punitive damages, as well as for unspecifigpthative relief.

[ll.  LEGAL STANDARD.

Regardless of whether a plaintiff has properly esbted his administrative
remedies, his action may be dismissed for failorstate a claim upon which relief can
be granted. 42 U.S.C. § 1997¢e(c)(2). “To statdaam under 42 U.S.C. § 1983, a
plaintiff must allege the violation of a right seed by the Constitution and laws of the

United States, and must show that the alleged \hn was committed by a person

4179



acting under color of state lawWest v. Atkins487 U.S. 42, 48 (1988%ee also Biliski
v. Harborth 55 F.3d 160, 162 (5th Cir. 1995). An action rbaydismissed for failure to
state a claim when it is clear that the prisoner mave no set of facts in support of his
claim entitling him to relief. Oliver v. Scott276 F.3d 736, 740 (5th Cir. 2002). The
complaint must be liberally construed in favor loé forisoner and the truth of all pleaded
facts must be assumedtt.

IV. DISCUSSION.

A. Official capacity claims.

Plaintiff is suing Defendants in their official apties for monetary damages.

A suit against a state officer in his or her a#ficcapacity is effectively a suit
against that state official’s office/Vill v. Michigan Dep’t of State Policd91 U.S. 58, 71
(1989). The Eleventh Amendment, however, barsrddior money damages against a
state or state agencyseeSeminole Tribe of Florida v. Florideb17 U.S. 44, 54 (1996);
Aguilar v. Texas Dep’'t of Criminal Justicép0 F.3d 1052, 1054 (5th Cir. 1998). As
such, an action for monetary damages againstaaiatial in his or her official capacity
is one against the state itself, and is barrechbyEleventh AmendmenSeeKentucky v.
Graham 473 U.S. 159, 166 (1985). Indeed, the Fifth dirbas extended the Eleventh
Amendment immunity specifically to TDCJ-CID offiseland officials acting in their
official capacities. See Oliver v. Scqot76 F.3d 736, 742 (5th Cir. 2002) (Eleventh
Amendment bars prisoner's suit for money damagesnag prison officials in their

official capacities).
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To the extent Plaintiff is suing any Defendant is br her official capacity for
money damages, those claims are barred by the rEleveemendment. Accordingly,
Plaintiff's claims for money damages against Degarid in their official capacities are
dismissed with prejudice.

B. Excessive force.

Plaintiff claims that Captain Taylor used excesdioece against him when he
applied the handcuffs in anger and then left themfar five to ten minutes, despite
Plaintiff's protestations that the handcuffs wenetoo tight.

Inmates have a constitutional right to be free ftbm use of excessive forc&ee
Anthony v. Martinez185 Fed. Appx. 360, 363 (5th Cir. 2006). To simteexcessive
force claim, a plaintiff must show that the forcasanot applied in a good-faith effort to
maintain or restore discipline, but was appliedionalisly and sadistically to cause harm,
and that the injury he suffered was more tdarminimisbut not necessarily significant.
See Hudson v. McMillign503 U.S. 1, 6-7, 10, (1992). Thus, a prison cadfis
“excessive physical force against a prisoner mangtitute cruel and unusual punishment
when the inmate does not suffer serious injurd’ at 4;see also Wilkins v. Gaddy59
U.S. 34, 38 (2010) (reversing district court’s dissal of prisoner’s excessive force claim
based entirely on its determination that his igsinwvere e minimig’ reasoning that it
was “at odds withHudson'sdirection to decide excessive force claims basedhen
nature of the force rather than the extent of thery.”). Additional relevant objective
factors in the inquiry of the application of exadgssforce include (1) the extent of the

injury suffered; (2) the need for application ofde; (3) the relationship between that
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need and the amount of force used; (4) the thezetonably perceived by the responsible
officials; and (5) any effort made to temper theesiy of a forceful responseGomez v.
Chandler 163 F.3d 921, 923-24 (5th Cir. 1999).

Although ade minimisinjury is not cognizable, the extent of the injurgcessary
to satisfy the injury requirement “is directly ridd to the amount of force that is
constitutionally permissible under the circumstantelkerd v. Blair, 1010 F.3d 430,
434-35 (5th Cir. 1996) (citations omittedee also Flores v. City of Palacia381 F.3d
391, 399 (5th Cir. 2004) (noting that the minimunmabfying injury “changes with the
facts of each case”)\Villiams v. Bramer,180 F.3d 699, 704 (5th Cir. 1999) (“What
constitutes an injury in an excessive force clam.isubjective -- it is defined entirely by
the context in which the injury arises.”).

Here, Plaintiff testified that he was being esedrto medical by two sergeants to
get his insulin shot when he saw Captain Taylor @mafronted him about the proposed
move from his single-man cell. He admits that leswpset and did not understand why
Captain Taylor wanted to change his housing assegirand put him in a cell with a
known racist and troublemaker. Captain Taylor oesied that Plaintiff did not have the
authority to question his decisions, and Plainaifimits that the discussion “became
heated.” Although Captain Taylor announced thatfélk threatened,” two other officers
were present and were attempting to move Plaiatdhg to medical. When Captain
Taylor ordered Plaintiff to submit to hand resttajrPlaintiff readily complied, and he

was not charged with a disciplinary case.
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Once the handcuffs were in place, Plaintiff tolgp@@an Taylor they were too tight
and were causing him pain. The restraints remaomefbr five to ten minutes until they
were removed at medical. The following day, Piffinlvas seen in medical with
complaints of swollen wrists and abrasions. He giasn pain medication and x-rays
were taken. Subsequently, he was prescribed & syiisit for his right wrist as well as
physical therapy. Plaintiff testified that the pl@ms with his wrists arose following the
October 17, 2013 incident.

For purposes of § 1915A, Plaintiff has allegedisigint facts that, if true, could
constitute a claim of excessive force. Additiofedts are needed to determine whether
the use of restraints was necessary under thesenwtances to maintain order, or
applied maliciously to cause harm to Plaintiff. cAodingly, Plaintiff's excessive force
claim against Captain Taylor is retained, and serghall be ordered on this Defendant
in his individual capacity.

B. Due process.

Plaintiff has sued Grievance Investigator Joe Hadea and Assistant Warden
Maria Ramirez alleging that they violated his duecess rights when they failed to
investigate properly his claims against Captainldiay

A prisoner has a liberty interest only in freedofr@an restraints that impose an
atypical and significant hardship in relation tadioary incidents of prison life, or in
those that extend the length or duration of comfi@et. Sandin v. Conne515 U.S. 472,
484-86 (1995). Plaintiff does not have a federphgtected liberty interest in having his

grievances or appeals investigated or resolvedsidavor. Geiger v. Jowers404 F.3d
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371, 373-74 (5th Cir. 2005). Plaintiff's claimsamgst Officer Hernandez and Warden
Ramirez fail to state cognizable constitutionallatimns. Accordingly, Plaintiff’'s claims
against these two Defendants are dismissed witjugioe for failure to state a claim
and/or as frivolous..
V. Conclusion.

For the reasons stated above, Plaintiff's excesfivee claim against Captain
Buck Taylor in his individually capacity is retamheand by separate order, service shall
be ordered on this Defendant. Plaintiff's remagnataims are dismissed with prejudice
for failure to state a claim upon which relief daa granted and/or as frivolous pursuant
to 28 U.S.C. 88 1915(e)(2)(B)(ii), 1915A(b)(1).

ORDERED this 17th day of December, 2014.

UNIT D STATES MAGISTRATE JUDGE
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