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United States District Court
Southern District of Texas

ENTERED
UNITED STATES DISTRICT COURT November 08, 2019
SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clerk
CORPUS CHRISTI DIVISION
UNITED STATES OF AMERICA,
Plaintiff Respondent,
V. CRIMINAL NO. 2:17 -112

CIVIL NO. 2:19-44
SALVADOR BARAJAS, JR.,
Defendant/Movant.

w W W W W W W

MEMORANDUM OPINION & ORDER

Defendant/Movant Salvador Barajas, Jited a motion to vacate, set aside, or correct
sentence pursuant to 28 U.S.C. § 2255 and memorandum in support (D.E. 82w388¢h the
United States of America (the “Government”) responded (D.E* 39
|. BACKGROUND

On February 1, 2017, Movant entered the inspection lane of the U.S. Border Patrol
checkpoint near Falfurrias, Texas. After a trained drug detection dog ateNexvant’s vehicle,
agents askehlim for permission to search fdrugs Movant consented toehsearch of his truck
and pulled into the secondary inspection area. The search uncovered 32 bundles of
methamphetamine inside the gas tank of Movant’s truck. Movant was arrested and chidrged w
possession with intent to distribute more than 500 grams (approximately 31.6 kilograms) of
mixture containing methamphetamine, in violation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(A).

Movant appeared before tlmurton April 17, 2017, and entered a plea of guilty without
a written plea agreement. The Courteggated Movant’s plea and ordered the Probation Office to
prepare a Presentence Investigation Reg@8RD.E. 12. The PSR assigned Movant a base

offense level oB8 based on 30.43 kilograms of 97% pure methamphetafter a threelevel

1. Docket entries refer to the criminal case.

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txsdce/2:2019cv00044/1631458/
https://docs.justia.com/cases/federal/district-courts/texas/txsdce/2:2019cv00044/1631458/4/
https://dockets.justia.com/

adjustment for acceptance of responsihilitg resulting advisoryugdeline range for Leve35,
Criminal History Categoryll, was 210-262 monthdefense counsdiled written objections to
the PSR, arguing for a twlevel reductiorunderU.S.S.G. § 3B1.2(b) and a felavel reduction
under U.S.S.G. § 2D1.1(a)(5), based on Movant’s minor role in the offense.

At sentencing, defense counsefjued fora minor roleadjustmentind for the mandatory
minimum sentence of 120 monthecauséMovant was a family man, he had tried to cooperate
with the Government, and his criminal history showed that he had a substance abese, pratbl
that he was a violent criminalh& Caurt found Movant did not qualiffor aminorrole adjustment
but ultimately varied downward from the Guidelines and imposed a sentence of 180’ months
imprisonment, to be followed by 5 years’ supervised release.

Judgment was enter&@eptember 25, 2019. Mart appealed, claiming the factual basis
for his plea was inadequate because it did not establish that he knew the type andajuhetit
controlled substance involved in the offendeited Sates v. Barajas, 714 Fed. App’x 478, 479
(5th Cir. 2018). Tk Fifth Circuit affirmed ths Court’s judgment after Movaritcorrectly”
conceded that the issue was foreclosedUhited Sates v. Betancourt, 586 F.3d 303 (5th Cir.
2009).1d. Movant then filed a petition fa writ certiorari with the United States Supreme Court.
His conviction became final on April 23, 2018henthe Supreme Court denieertiorari. See
Clay v. United Sates, 537 U.S. 522, 527 (2003).

Movant filed the current motion under 28 U.S.C. § 2253amuay 30, 2019 It is timely.

II. MOVANT'S ALLEGATION S
Movant's § 2255 motion raises a plethora of claims:

A. Trial counselwasconstitutionallyineffectivefor failing to move to suppresvidence
of the methamphetamireeforeMovantpled guilty.



B. Trial counsel was constitutionally ineffectiia reldion to Movant’s guilty plea
because she:

1. Failed to object to an error in ther@enceDataSheet
2. Failed to adequately explain the nature of the chéahg the crime required
knowledge or intentandhow the weight of methamphetamine wolrdpact

Movant’'ssentence

3. LedMovantto believe he would receive a sentence “in the neighborhood ef 120
months;

4. Instructed Movant to express understanding and agreement toCthets
questions when he did not understand or agree;

5. Failed to adegately communicate with Movant.

C. Trial counselwas ineffective in relation to sentencibgcausehe failed to:
1. Zealously advocate for a lower sentence
2. Objectto overstate@dnd inacctate criminal history

3. Argue for application of safety valve, a minor role adjustment tla@dtatutory
minimum sentence

4. Urge the Courtto considerMovant's “super extraordinary acceptance of
responsibility;

5. Call beneficial witnesses to mitigdiéovant’'ssentenceand
6. Argue thatMovantwas “likely unaware’®f the type of drug he was transporting
D. TheCourt should consider application of thiest Step Act.

E. Movantis entitled to a downward departure based'sentencinglisparity” between
his senteoe and other defendants.

lll. 28 U.S.C. § 2255
There are four cognizable grounds upon which a federal prisoner may move to seicate
aside, or correct his sentence: (1) constitutional issues, (2) challemdlks district court’s

jurisdiction to impose the sentence, (3) challenges to the lengtlsaritance in excess of the



statutory maximum, and (4) claims that the sentence is otherwise subject to ¢attdeka 28

U.S.C. 8 22550nited Satesv. Placente, 81 F.3d 555, 558 (5th Cir. 1996). “Relief under 28 U.S.C.

§ 2255 is reserved for transgressions of constitutional rights and for a narrowfrangees that

could not have been raised on direct appeal and would, if condoned, result in a complete
miscarriage of justice.United Sates v. Vaughn, 955 F.2d 367, 368 (5th Cir. 1992).

IV. ANALY SIS

A. Ineffective Assistance of Counsel

An ineffective assistance of counsel allegation presented in a § 2255 motion is properly
analyzed under the twjorong test set forth itrickland v. Washington, 466 U.S. 668, 689 (1984).
United Sates v. Willis, 273 F.3d 592, 598 (5th Cir. 2001). To priewa a claim of ineffective
assistance of counsel, a movant must demonstrate that his or her counsel’sapedomas both
deficient and prejudiciald. This means that a movant must show that counsel’s performance was
outside the broad range of what densidered reasonable assistance and that this deficient
performance led to an unfair and unreliable conviction and sentdnited States v. Dovalina,

262 F.3d 472, 474—75 (5th Cir. 2001).

In reviewing ineffectiveness claims, “judicial scrutiny of coelissperformance must be
highly deferential,” and every effort must be made to eliminate “the distogiferts of
hindsight.” Srickland, 466 U.S. at 689. An ineffective assistance claim focuses on “counsel’s
challenged conduct on the facts of the particular case, viewed as of the timensélsou
conduct[,]” because “[i]t is all too tempting for a defendant to seguesds counsel’s assistance
after conviction or adverse sentendel” at 689-90. With regard to the prejudice requirement, a
movant must show that “there is a reasonable probability that, but for counsel's ssipraie

errors, the result of the proceeding would have been differehtdt 694. To show that his



attorney’s performance at sentencing in a noncapital case was prejudiciaSurakéand, the
movant must demonstrate that counsel’s error led to an increase in the lengtimpfisisnment.
Glover v. United Sates, 531 U.S. 198, 203 (2001United Satesv. Herrera, 412 F.3d 577, 581
(2005).

“Failure to prove either deficient performance or actual prejudice is fatal tefeciive
assistance claimCarter v. Johnson, 131 F.3d 452, 463 (5th Cir. 1997). “A court need not address
both components of the inquiry if the defendant makes an insufficient showing oaonstéad
v. Scott, 37 F.3d 202, 210 (5th Cir. 1994).

1. Failure to File Motion to Suppress

Movant first complains that counsel was ineffective for failing to file a motioogpress
evidence of the methamphetamine tluéthe illegality of the stop at the Immigration Inspection
Station checkpoint and subsequent search of Movant’s person and pvafierty probable cause
or a search warrant, even after Movant’s showing proof of citizenship.” D.E. 33, p. 2.

The initial stop in this case, which occurred at a fixed immigration checkpastlegal.

See United Sates v. Tello, 924 F.3d 782, 786 (5th Cir. 201@t afixed checkpoint, “which has

as its primary purpose identifying illegal immigrants, vehicles may be Yorasdtained in
furtherance of that purpose, and the occupants questioned, without either a warraypt or an
individualized reasonable suspicion(€jting United Satesv. Jamie, 473 F.3d 178, 181 (5th Cir.
2006)) The permissible duration of an immigration stop includes time for Border Bgaots to
conduct a canine sniff to selhrfor drugs or concealed aliens, so long as the sniff does not lengthen
the stop beyond the time necessary to verify the immigration status of a \sepadsénger$ello,

924 E3d at 787 (citing United States v. Ventura, 447 F.3d 375, 378 (5th Cir. 2006here,the

drug detection dog alerted to Movant’s vehicle while agents questioned him abounigsation



status and itinerary.i®@e the dog alerted, agents hadyatlecause to search for druggthout a
warrant or consentee United Sates v. Sanchez-Pena, 336 F.3d 431, 444 (5th Cir. 2003) (“We
have repeatedly affirmed that an alert by a etatgcting dog provides probable cause to search.”).
However, Movant did consent to the search, and he has offered no argument or ekmtemse
consent was involuntary or otherwise invalid.

Because counsel has no obligation to file frivolous motions, she was not ineffective f
failing to file a motion to suppress evidence @& thethamphetaming&ee United Satesv. Gibson,
55 F.3d 173, 179 (5th Cir. 199%}tark v. Collins, 19 F.3d 959, 96%6 (5th Cir. 1994). This claim
is denied.

2. IAC in Relation to Movant's Guilty Plea

Movant complains that counsel was ineffectaterearraignmenbecause sheailed to
object to an error in thBentenceDataSheet? which led himto believethathis sentence would be
calculated using lesser amount of methamphetamii@e record shows that, during the plea
colloquy, the Court recognized a discrepancy betweels¢htenceData Sheet prepared by the
Assistant United States Attorney (AUSA) and the IndictmiRearraign. Tr.D.E.26 at 18:1420.
The AUSArespondedhat she was unsure why tBentenceDataSheetstated that the amount of
methamphetaminavolved in the offense was 1.07 kilograms, when the correct amount, as alleged
in the Indictment, was 3&ilograms.ld. at 18:21-19:9% As part of the factual basier his plea,
Movant agreed that DERboratorytestingconfirmedthat the bundles he transported contained a

net weight of 30.43 kilograms of methamphetamiideat23:20-24:4Counsel was not ineffective

2. A sentence data sheet is a document prepared by the Government to assisttther€arraignment by
listing the charge(s) to which a defendant is pleading guilty and thienomh and maximum statutory sentence for
each charge. It is not part of the official record.

3. ThePretrial ServicesReport, Indictment, and AUSA’s Criminal Docket Shaétlist the amount of
methamphetamine as 31 kilograrBee D.E. 5, 6,7.



for failing to object to an error in thgentenceData Sheetthat was immediately recognized and
corrected by the Court and in no way affected Movant’s sentBlareover,Movant’s claim that
he believed he would be held responsible for only 1.07 kilograms of methamphetamine at
sentening lacks credibity and is belied by the record.

Movant next states that, “due to faulty communication with counsel, [he] washetie/re
he would receive a sentenage the neighborhood of 12Months’ D.E. 33 p. 10. Movant
acknowledged at rearraignment that he could be sentenced anywheaainaimum of 10 years
(120 months) up to life in prison. Rearraign. Tr. at 1231He further stated he understood the
advisory nature of th&entencingGuidelines.ld. at 156—16:17.His conclusory allegation that
counsel misled him into believing he would receive ai@dth sentence is unsupported by the
record and without merit.

Movant next claims that counsel was ineffective for failing to adequatelgiaxpk nature
of the charge, that his crime required knowledge or intent, and how the weight of
methamphetamine would impact his sentence. Movant testified at rearraignmeatdisatised
the Ihdictment with counselnd understood the charges against him. Rearraigat 9:716. He
stated that he understood that the Government must prove thandwirgly possessed a
controlled substance . . . with timtent to distribute it.”ld. at 18:914, 19:12-13 (emphasis added)
He also testified that he understood his sentence would be determined by the quantity of
methamphetaminr which he was held responsible and that he had discussed the Sentencing
Guidelines with his counsel and how they would be applied in hislcas¢13:1113, 15:69. He
further stated thatehunderstood the sentencing process and did not have any quédtatris:7-
17. Movant’s sworrtestimony in open Couis entitled to a strong presumption of truthfulness.

See United Satesv. Lampaziane, 251 F.3d 519, 524 (5th Cir. 2001) (quotBigckledgev. Allison,



431 U.S. 63, 74 (1977) (statements made under oath in open court “carry a strong presumption of
verity” and create a “formidable barrier” in subsequent proceedings)ant’s counsel was not
ineffective for failing to adequately explasomething Movant swore under oath he understood.

Movant nonetheless complaihg attorney “counsel[ed] [him] to express understanding
of and agreement to questions of the Court directddioteantwhich [he] neither understood nor
knowingly agreed with.” D.E. 32, p. 3. Movant does not specify what exactly he did not understand
or agree with, nor has he offered any evidence in support of his claim that counseladgdtim
to lie to the Court. Movant also confirmed that he understood he was giving testimonyaitide
and that if he were to “testify falsely it c[ould] be used against [him]s@parate prosecution for
perjury or for making a false statement.” Rearraign. Tr. alLl3:5There is nonerit tothis claim.

Finally, Movant complains that counsehilied to adequately communicate witim
throughout representation and was unprofessional and impatient with him. Hisstatement in
open court that he was “pleased” with counsel’s repragenbelies this claimRearraign. Tr. at
9:17-19.See Lampaziane, 251 F.3cat 524.

3. IAC at Sentencing

Movant claims counsel was ineffective at sentencing for a number of reasdading
that counsel failed to:ealously advocate for a lowsentencegbject to overstated and inaccurate
criminal history? argue for the statutory minimum senteneegethe Court to consider Movant's
assistance anacceptance ofessponsibility and argue for a minor role adjustmenhis claim is

belied by theecord, which shows that counsel did raise all of tlaegementsn advocating for

4. Movant maintainghat tte use of his prior misdemeandresulted in an artificially high criminal history
score.” D.E. 33, p. 8Vovant received two criminal history points for a 2012 B8écond @ender conviction for
which he was sentenced to 60 days’ imprisonment. He also received tw® fpoia 2013 conviction for Failure to
Stop and Give Information, for which he was sentenced to 100 days’ impastndnder U.S.S.G. § 4A1.1, two
points are added for each prior sentence of imprisonment of at least 60\ddlgsthere aresome misdemeanor
offenses that araot counted under the Guidelines, Movant's offenses did not qualifychsded offenses under
U.S.S.G. § 4A1.2(c).



the mandatory minimum senten®19/2017 Sent. Tr., D.E. 27 at 4:624, 7:1617:9, 20:25
21:13, 22:8-23:10.

Movant next argues that counsel failed to argue for the application of safetyAatkie
time Movant was sentenced, in order to be eligible for “safety valve,” a defemdaméquired to
satisfy the following criteria: (1) the defendant does not have more than oneatisiory point;

(2) the defendant did not use violence or threats of violence or possess a firetren dangerous
weapon in connection with the offense; (3) the offense did not result in death or serious bodily
injury to another person; (4) the defendant was not an organizer, leader, manageervisor

and was not engaged in a continuing criminal enterprise; and (5) the defendant habytruthf
provided to the Government all information the defendant has concerning the offense. 18 U.S.C
§ 3553(f); U.S.S.G. § 5C1.2(a). Movant did notlify for safety valve because he had three
criminal history pointsand counsel was not ineffective for failing to argue otherwise.

Movant furthercomplains thatounselffailed to argue that Movant was “likely unaware”
of the type of drug he was transporting. As set forth in Psupia, Movant argued on appeal that
the factual basis for his plea was inadequate because it did not establshkthetv the type and
guantity of the controlled substance involved in the offeBakgjas, 714 Fed. App’x at 479 he
Fifth Circuit affirmed ths Court’s judgment after Movacbrrectlyconceded that the issue was
foreclosedld. Because this claim was decided against him on appeal, it is proceduredig. bar
See United Sates v. Kalish, 780 F.2d 506, 508 (5th Cir. 1986) (“It is settled in thiscdit that
issues raised and disposed of in a previous appeal from an original judgment of @oEVectiot
considered in § 2255 Motions.’Moreover,Movant’s sworn statement in open court that that he
knowingly transported 30.43 kilograms of methamphebe isentitled to a strong presumption

of truthfulnessSee Lampaziane, 251 F.3d at 524.



Finally, Movant argues that counsel was ineffective at sentencing becauseeshio fedl|
beneficial withesses to mitigate his sentence. The Fifth Circuit “ha[s] exgldiaé ‘complaints
of uncalled witnesses are not favored in federal habeas corpus review becauserallefyarhat
a witness would have testified are largely speculativénited Statesv. Fields, 761 F.3d 443, 461
(5th Cir. 2014) (quotingayre v. Anderson, 238 F.3d 631, 6386 (5th Cir. 2001)). To prevail on

such a claim, “the petitioner must name the witness, demonstrate that the withessiedde
to testify and would have done so, set out the content of the witness’s proposeshigstind
show that the testimony would have been favorable to a particular defddségtiotingDay v.
Quartermain, 566 F.3d 527, 538 (5th Cir. 2009)jovant’s conclusory statement that unnamed
“family, friends, coworkers, employers or other witnesses . . . could and would havel @ainte
fuller and more understandable picture for the Court of who | am; my past life andamiopal
lack of involvement in drug activity” (D.E. 33, p. 5) is insufficient to meet this burden.

In sum, Movant has failed to show that counsel was ineffective at sentencing. This clai
is denied.

B. First Step Act

Movant asks the Court to resentence him under the First Step Act, intrieaseso four
the number of criminal history points defendants may receivetdindeligible for safety valve.
18 U.S.C. § 3553(f) (as amended); First Step Act of 2018, PI01%35 |, 2018, 132 Stat.
015, 8 402(b).Section402(b) of the Act explicitly states thtite safety valve amendmerighall
apply only to aonviction entered on or after the date of enactment of this Rickt’ StepAct 8
402(b)(emphasis added) he First Step Acivas signednto law on December 21, 2018. Because

Movant was convicted in 2017, he cannot benefit from the changes to the safety valverprovisi

This claim is denied.
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C. Sentencing Disparity

Finally, Movant asks the Court “to consider a downward departure or variance based on
sentencing disparity.” D.E. 33, p. 12. “A motion under § 2255 is not the place to compéain of
sentenaig disparity.”Habib-Rodriguez v. United Sates, 2008 WL 2225673at *1 (S.D. Tex.
2008) (citingUnited Sates v. Walker, 68 F.3d 931, 934 (5th Cir. 1995)). Moreoveecause
Movant could have raised this claon direct appeal but did not, it is procedurally defaultéss.
United Satesv. Cervantes, 132 F.3d 1106, 1109 (5th Cir. 1998R] eview of convictions under
section 2255 ordinarily is limited to questions of constitutional or jurisdictional muaigniwhid
may not be raised for the first time on collateral review without a showingause and
prejudice’); see also United States v. Hampton, 99 F.3d 1135, at *2 (5th Cir. 1996) (unpublished)

(affirming dismissal osentencing disparity @m as procedurallgefaulted) This claim is denied.

V. CERTIFICATE OF APPEALABILITY

An appeal may not be taken to the court of appeals from a final order in a habeas corpus
proceeding “unless a circuit justice or judge issues a certificatppdalability.” 28 U.S.C. §
2253(c)(1)(A). Although Movant has not yet filed a notice of appeal, the § 2255 Rutastittsis
Court to “issue or deny a certificate of appealability when it enters a fidat adverse to the
applicant."RuLE 11, § 2255 RLES.

A certificate of appealability (COA) “may issue. . . only if the applicarg imade a
substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). “TAe CO
determination under 8 2253(c) requires an overview of the claims in the habeas petition and a
general assessment of their meriMifler-El v. Cockrell, 537 U.S. 322, 336 (2003])jo warrant a

grant of the certificate as to claims that the district court rejectt/smt procedural grounds, the

11



movant must show that “jurists of reason would find it debatable whether the petitesnestalid
claim of the denial of a constitutional right and that jurists of reason would find itatidoat
whether the district court was correct in its procedural rulisigack v. McDaniel, 529 U.S. 473,
484 (2000)As forclaims denied on their merits, “[t]he petitioner must demonstrate that reasonable
jurists would find the district court’s assessment of the constitutionalkimatable or wrong.”
Id. This standard requires a 8 2255 movant to demonstrate that reasonable jurists could debate
whether the motion should have been resolved differently, or that the issues presemaztides
encouragement to proceed furthEinited States v. Jones, 287 F.3d 325, 329 (5th Cir. 2002)
(relying uponSack, 529 U.S. at 483—-84).
Based on the above standards, the Court concludes that Movant is not entitled to a COA on
any of his claims. That is, reasonable jurists could not debate the Court’s ogsoftis claims, nor
do these issues deserve encouragement to prdgseelbnes, 287 F.3d at 329.
VI. CONCLUSION
For the foregoing reasons, Movant’s motion to vacate, set aside, or correctesentdc28
U.S.C. § 2255 (D.E. 32s DENIED, and Movant iDENIED a Certificate of Appealability.

It is SOORDERED this 6" dayof Novembey 2019.

LD

JOHN D. RAINEY
ENIOR U.SDISTRICT JUDGE
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