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YESUNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

BRANDIE RHODES,

Plaintiff,

VS. CIVIL ACTION NO. G-07-192

CURASCRIPT INC,

et M ) o N ) ) )

Defendant.

ORDER GRANTING DEFENDANT'S MOTION FOR SUMMARY JUDGM ENT

Now before the Court is Defendant’s Motion fom8uary Judgment (Doc. 30).
For the reasons outlined below, the Motion is GRARDT
|. Background

On March 2, 2006, Plaintiff was attending an outayn business meeting
incident to her employment as a salesperson witlerigant. SeeDoc. 31, Ex. A at 4. That
evening, Plaintiff appeared intoxicated during &awmeking function and was escorted back to
her hotel room by two other employees of Defenddmén Zeitlow and Bibi HashimSeeDoc.
30, Ex. B at 2. After escorting Plaintiff to heotbl room, which she was sharing with Ms.
Zeitlow, Ms. Hashim attempted to leave the rooms Ms. Hashim left, Plaintiff grabbed her
hair, forced her to the ground, and grabbed hek.n8eeDoc. 31 Ex. C at 3-5.

Ms. Hashim reported the incident to her superyisikisha Hughes.See idat 7.
Together, Ms. Hashim and Ms. Hughes reported tled@mt to their boss, Thad Seymour,
Defendant’s senior vice president and Plaintiffss$, Sandra Blueld. Hughes and Seymour
contacted Rob Jones, Defendant’s vice presidehtiofan resourcesSeeDoc. 31 Ex. B at 14.
Mr. Jones determined that Plaintiff should leave rireeting the next daySeeDoc. 31 Ex. D at

6. The next day, Mr. Jones ordered an investigatiothe incident.Id. Lisa Nanda, a human
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resources manager employed by Defendant who wam btendance at the sales meeting, was
to conduct the investigationld. at 8. Ms. Nanda ultimately reported that Plaintiffd been
impaired, was escorted to her room, and physiadbaulted Ms. Hashimld. at 9. Based on
Ms. Nanda’s finding that Plaintiff assaulted a corker, Mr. Jones decided to terminate
Plaintiff's employment.Id.

Though Plaintiff has not denied assaulting her coker, she has argued that her
actions should have been excused because afteningidrom the conference she underwent
medical tests which found the presence of the “dape” drug in her systemSeeDoc. 31 EX.

A. at 6; Doc. 33 at 5.

Plaintiff claims that Mr. Jones’s testimony regjag the reason for her
termination is inconsistent with the reason progithy Defendant to the EEOCSeeDoc. 33 at
4. Specifically, in his deposition, Mr. Jones sththat the only reason for Plaintiff's termination
was her assault of a co-worker, whereas, in thetiposstatement provided to the EEOC,
Defendant stated that Plaintiff was terminated “Bthibiting inappropriate behavior at a
company-sponsored event and for assaulting a fedloypwloyee.” SeeDoc. 31, Ex. A at 6; Doc.
33, Ex. 1 at 2. Plaintiff argues that a third insstent statement was provided to the Texas
Workforce Commission. See Doc. 33 at 6. In the separation details submittedthe
Commission, Defendant stated that Plaintiff wasnteated after she became “visible [sic]
intoxicated and both physically and verbally assalilsome of the fellow employees. The
Claimant later tried to blame the incident on beainggged but was unable to supply evidence to

that effect.” SeeDoc. 33, Ex. 2 at 1
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Plaintiff also alleges that another employee beratoxicated at the conference
and showed up late to a business meeting the foltpmorning as a result of the intoxication.
SeeDoc. 33 at 6.

ll. Legal Standard
A. Summary Judgment

A party moving for summary judgment must inform ttwaurt of the basis for the
motion and identify those portions of the pleadjmdgpositions, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as
to any material fact and that the moving partynstked to judgment as a matter of law. Fed R.
Civ. P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 325, 106 S. Ct. 2548, 91 L. Ed2@8
(1986); Hart v. Hairston 343 F.3d 762, 764 (5th Cir. 2003). The substanaw governing the
suit identifies the essential elements of the ctaahissue and therefore indicates which facts are
material. Anderson v. Liberty Lobby, Inel77 U.S. 242, 248, 106 S. Ct. 2505, 91 L. Ed2@2
(1986). The initial burden falls on the movantidentify areas essential to the nonmovant's
claim in which there is an “absence of a genuisaesof material fact.’Lincoln Gen. Ins. Co. v.
Reyna 401 F.3d 347, 349 (5th Cir. 2005). If the movpagty fails to meet its initial burden, the
motion must be denied, regardless of the adequianyresponseLittle v. Liquid Air Corp,

37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

Once the movant meets its burden, however, the oeamt must direct the
court's attention to evidence in the record sudfitito establish that there is a genuine issue of
material fact for trial. Celotex 477 U.S. at 323-24, 106 S. Ct. 2548. The noningpparty
“must do more than simply show that there is someéaphysical doubt as to the material facts.”

Matsushita Electric Indus. Co., Ltd. v. Zenith Ra@orp, 475 U.S. 574, 586, 106 S. Ct. 1348,
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89 L. Ed. 2d 538 (1986) (citing.S. v. Diebold, In¢.369 U.S. 654, 82 S. Ct. 993, 8 L. Ed. 2d
176 (1962)). Instead, the non-moving party mustdpce evidence upon which a jury could
reasonably base a verdict in its favoinderson 477 U.S. at 248, 106 S. Ct. 25G&®e also
DIRECTV Inc. v. Robsod20 F.3d 532, 536 (5th Cir. 2005). To do so,rtbemovant must “go
beyond the pleadings and by [its] own affidavitdgrdepositions, answers to interrogatories and
admissions on file, designate specific facts thatsthere is a genuine issue for triaWebb v.
Cardiothoracic Surgery Assoc. of North Texd&sA., 139 F.3d 532, 536 (5th Cir. 1998).
Conclusory *“allegations and denials, speculatiomprbbable inferences, unsubstantiated
assertions, and legalistic argumentation do notjaately substitute for specific facts showing a
genuine issue for trial.”TIG Ins. Co. Sedgwick James of Wa&v6 F.3d 754, 759 (5th Cir.
2002). Nor is the court required by Rule 56 ta gifough the record in search of evidence to
support a party's opposition to summary judgmeRagas v. Tennessee Gas Pipeline, @86
F.3d 455, 458 (5th Cir. 1998) (citirRkotak v. Tenneco Resins, |r853 F.2d 909, 915-16 & n.7
(5th Cir. 1992)).

Nevertheless, all reasonable inferences must lvendirafavor of the non-moving
party. Matsushita 475 U.S. at 587-88, 106 S. Ct. 134&e also Reaves Brokerage Co. V.
Sunbelt Fruit & Vegetable Co336 F.3d 410, 412 (5th Cir. 2003). Furthermdhe, party
opposing a motion for summary judgment does notl neg@resent additional evidence, but may
identify genuine issues of fact extant in the sumymadgment evidence produced by the moving
party. Isquith v. Middle South Ultilities, Inc847 F.2d 186, 198-200 (5th Cir. 1988). The non-
moving party may also identify evidentiary docunse@iready in the record that establish
specific facts showing the existence of a genusseid. Lavespere v. Niagara Mach. & Tool

Works, Inc. 910 F.2d 167, 178 (5th Cir. 1990). In reviewmgdence favorable to the party
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opposing a motion for summary judgment, a courukhte more lenient in allowing evidence
that is admissible, though it may not be in admissiorm. See Lodge Hall Music, Inc. v. Waco
Wrangler Club, Inc.831 F.2d 77, 80 [5Cir. 1988).
B. McDonnell Douglas Framework

This is a case of gender discrimination based wamel circumstantial evidence.
As such, Plaintiff's claims are governed by theadrtite burden-shifting scheme established in
McDonnell Douglas v. Greert11 U.S. 792, 802-04, 93 S. Ct. 1817, 36 L. E1688 (1973).
Under theMcDonnell Douglagest, if Plaintiff establishes a prima facie cabdiscrimination, a
presumption of discrimination arises, and the buorddifts to Defendant to articulate a
legitimate, non-discriminatory reason for its enyphent action. See Price v. Federal Express
Corp, 283 F.3d 715, 720 (5th Cir. 2002). Defendantisdien is satisfied if it produces
evidence, which “would permit the conclusion thHagre was a nondiscriminatory reason for the
adverse action.1d. (citing St. Mary’s Honor Center v. Hick$09 U.S. 502, 509, 113 S. Ct.
2742, 125 L. Ed. 2d 407 (1993)). If Defendantdegs this burden and articulates a reason that
can support a finding that its actions were nondigoatory, then “the mandatory inference of
discrimination created by the plaintiff's primaiacase drops out.ld. (citing Hicks 509 U.S.
at 510-11, 113 S. Ct. 2742). Plaintiff must theinaduce evidence creating a jury question as to
whether the Defendants were motivated by discritonyaanimus. Plaintiff meets this burden by
showing either (1) that Defendant's articulatedso@awas pretextual (pretext alternative), or (2)
that despite Defendant’s legitimate non-discrinomatreason, Plaintiff's protected characteristic
was also a motivating factor in the decision (mixaedtive alternative).Rachid v. Jack in the
Box, Inc, 376 F.3d 305, 312 (5th Cir. 2004). In determgnivhether summary judgment is

appropriate, courts should consider “the strendtie plaintiff's prima facie case, the probative
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value of the proof that the employer's explanatsofalse, and any other evidence that supports
the employer's case and that properly may be cereid’ Reeves v. Sanderson Plumbing
Prods, 530 U.S. 133, 148-49, 120 S. Ct. 2097, 147 L.Z8d105 (2000).
lll. Analysis

A. PrimaFacie Case

Plaintiff does not establishmima faciecase. To establish@ima faciecase of
gender discrimination, Plaintiff must show that §he was a member of a protected class; (2)
she was qualified for the position; (3) she suffleaglverse employment action; and (4) she was
replaced by someone outside the protected classinolarly-situated employees outside the
protected class were more favorably treat&ke Okoye v. Univ. of Tex. Houston Health Sci.
Ctr., 245 F.3d 507, 512 (5th Cir. 200Bauer v. Albemarle Corp169 F.3d 962, 966 (5th Cir.
1999). Plaintiff can show the first three elememguired to establish rima faciecase: her
gender is a protected characteristic, she wasfopthfor her position, and she was terminated
from her employment. However, Plaintiff cannot whthat she was replaced by someone
outside the protected class, or that a similatlyased employee outside the protected class was
more favorably treated.

Plaintiff presents the example of Eric Quimd show that a similarly-situated
employee outside of the protected class was treatm@ favorably. According to Plaintiff's
briefing, Mr. Quint also became intoxicated at tmnference and was subsequently late to a
business meeting. In his deposition, Mr. Jondgdtidnat he had heard about the incident but did
not investigate it.SeeDoc. 33, Ex. 4 at 20-21. Even if Mr. Quint wadact late to a meeting as

a result of drinking too much alcohol, he was nmilarly situated with Plaintiff. Two

! Eric Quint is alternatively referred to as Tim @uiby Defendant. His actual name is of no impsirice it is
apparent that the parties are talking about theesamployee.
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employees who have both engaged in inappropriateurgorofessional behavior are not
necessarily similarly situated. In the workplaced aunder the law, different types of
inappropriate behavior justify different respons&e. demonstrate that another employee outside
the protected class is “similarly situated,” a ptdf must show that the supposed misconduct of
both employees was “nearly identicaMWallace v. Methodist Hosp. Sy871 F.3d 212, 221 (5th
Cir. 2001). “The mere fact that two situations ¢enclassified in the same broad category is a
far cry from their being nearly identicalDodge v. Hertz Corpl124 Fed. Appx. 242, 245, 2005
WL 350586 at *2 (5th Cir. 2005). I©@koye the court applied similar reasoning in a caserehe
plaintiff had assaulted a co-worker, and severkeiotmployees repeatedly slept lat€ee
Okoye 245 F.3d at 514. The court determined that tleosployees were not similarly situated.
Id. Likewise, Plaintiff and Quint were not similarlytsated. Plaintiff’'s assault of a co-worker is
not “nearly identical” to Quint missing a meetinfiea over-sleeping. Since Plaintiff cannot
show that a similarly-situated employee outsidepfwected class was treated more favorably,
she cannot establishpaima faciecase.
B. Pretext

Even though the Court’s analysis thus far is sigfitto dispose of this case, it
will nevertheless consider whether Plaintiff's atai could survive, had she establishgatriena
facie case. In this action, they could not. All Parteggee that Defendant has articulated a
legitimate non-discriminatory reason for Plainsftermination. The burden would now shift to
Plaintiff, who must show that Defendant’s proffenegson is either pretextual or that despite
Defendant’s legitimate non-discriminatory reasolairRiff's protected characteristic was also a
motivating factor in the decisionRachid v. Jack in the Box, In&76 F.3d 305, 312 (5th Cir.

2004).
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Though Plaintiff states that her case is subjedhtomixed motive analysis of
Rachid her briefing is singularly focused on establighthat Defendant’s proffered reason is
pretextual. In trying to establish pretext, Pld@intrepeatedly argues that Defendant’s
explanations for her termination offered in degositestimony, to the EEOC, and to the Texas
Workforce Commission were inconsistent. The lagguased in all three instances is outlined
above, and there is simply no merit to the arguntieaitthe descriptions are inconsistent. Every
explanation offered states that Plaintiff assauétexb-worker, that the assault was inappropriate,
and that it was the reason for her terminatione tinor differences in Defendant’s descriptions
are differences related to alternative descriptminde same incident in broad or specific terms.
Though the descriptions may use different wordsy thre not inconsistent. Also, Plaintiff has
not produced evidence of discriminatory animushengart of Defendant. Accordingly, Plaintiff
cannot show that Defendant’s proffered explanattoriermination is pretextual, and her claims
must be dismissed for that reason as well.
V. Conclusion

For the reasons outlined above, Defendant’s Mofar Summary Judgment
(Doc. 30) isGRANTED.

SIGNED at Houston, Texas, this 30th day of Sepwn2008.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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