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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

TYRONE LAVON THOMAS, }
TDCJ-CID NO.1245702, }
Petitioner, }
}
V. } CIVIL ACTION G-07-472
}
NATHANIEL QUARTERMAN }
Respondent. }

OPINION ON DISMISSAL

Petitioner Tyrone Lavon Thomas, an inmate incateel in the Texas Department
of Criminal Justice—Correctional Institutions Bimn (TDCJ-CID), has filed a petition for a writ
of habeas corpus under 28 U.S.C. § 2254, challgngia underlying conviction for murder.
(Docket Entry No.1). Respondent has filed a motion summary judgment, arguing that
petitioner is not entitled to habeas corpus reliafier§ 2254. (Docket Entry No.15). Petitioner
has filed a response to the motion. (Docket ENy20). After a careful review of the entire
record and the applicable law, the Court will grezgpondents motion for summary judgment
and deny petitioner federal habeas relief.

. FACTUAL AND PROCEDURAL HISTORY

A Texas grand jury indicted petitioner in causenber 02CR0673, alleging that
he committed murderThomas v. StatdNo.14-04-00472-CR, ClerKs Record, page 2. A jir
the 212th Judicial District Court of Galveston Cyiexas heard evidence of the following, as
summarized by the Fourteenth Court of AppealsterState of Texas:

On February 25, 2002, police responded to a cpbrtang a suspicious vehicle.
The responding officer discovered the body of Alligarnes lying in the back
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seat with his pockets turned inside out. Barnes $everal lacerations on his
head, but the cause of death was a close-rangdauwsund to the back of his
head.

The investigation that followed led to several ®etp, among them Julio Raveiro
and Delena Kent, who were interviewed by policeenKfirst lied to police but
then implicated Raveiro, appellant, and CharlesoAaWilliams, who were
arrested. After his arrest, appellant initiallffused to talk to police but then
made a voluntary statement. In his statement,|l@pp@dmitted he, Raveiro, and
Williams made plans to rob Barnes, a drug deaRaveiro drove appellant and
Williams from Wichita Falls, Texas to Dickinson, X&s, where Raveiro and
Barnes lived, and took them to a hotel room. dhereafter, Raveiro lured
Barnes to his home under pretense of buying cradaine. Appellant and
Williams were hiding outside Raveirds home whenrrigs arrived. Both
appellant and Raveiro had guns, although appetlanns his was unloaded. As
Barnes talked to Raveiro outside the house, appe#lad Williams ambushed
him. Appellant admits he held a gun to Barneslaokied him while Raveiro and
Williams hit and kicked Barnes and emptied his misk Appellant told police
Barnes offered his assailants more narcotics frenmdme, which they decided to
retrieve. Appellant, Kent, and Williams got insiBarness car, with appellant in
the front passenger seat and Barnes in the batkvadaWilliams. Kent drove
Barness car behind Raveiro, who led in his own cét this point, appellant
claims the events deviated from the plan he addiyttead made with Williams
and Raveiro to rob Barnes. Raveiro motioned fontke stop near some woods,
and then he got out and approached Barness cppellant said he protested the
stop because he wanted to continue to Barness hoiget the narcotics. Raveiro
told appellant to get in Raveirds car, and as dapedid so, he heard a single
gunshot. Appellant claims he did not intend Bdsrasath but admits that after
the robbery and murder he, Williams, and Raveirddéd Barness cash and
drugs.

Kent provided a somewhat different account to gohad at trial. According to
Kent, she heard the men discuss robbing Barnesiahit& Falls and later saw
Raveiro obtain two pistols and some bullets. Shiessed appellant and
Williams beat Barnes and drag him, unconsciouthedack seat of his car. Kent
testified that Raveiro forced her to drive Barness and that as she drove,
appellant sat in the passenger seat beside herpamded his gun at her.
Meanwhile, Williams sat in the back and continuecit Barnes with the other
gun. Kent testified Barnes awoke and appellant Whlliams told him ‘they
[were] going to kill him and they wanted all his n&y.’ After the shooting, she
saw appellant, Williams, and Raveiro divide Basedsh and drugs at Raveirds
home. At trial, Kent testified that Raveiro threraed to kill her brother if she told
anyone about the crime and made her help cleabldloel at his home. Kent also
testified she lied about the murder at first toigmlbecause she feared for her
brother, but she told the truth after they agreeprotect him.
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Thomas v. StajeNo0.14-04-00472-CR, 2005 WL 3359702 at *1 (TexpApbuston [14th Dist.]
2005, pet. refd) (not designated for publicatio)hereafter, the jury found petitioner guilty as
charged. Id., Clerks Record, page 125. After a punishmenaring, the jury assessed
punishment, enhanced by one prior conviction, fa frears confinement in TDCJ-CID and a
$10,000 fine.ld.

On direct appeal, petitioner sought relief on gmeund that the evidence was
legally insufficient to support the convictionfThomas 2005 WL 3359702 at *2. In affirming
the state district courts judgment, the intermeslstate appellate court found sufficient evidence
to support the conviction on identification testimyo Id. at *2. Petitioner also complained on
direct appeal that the jury charge regarding coaspiwas erroneoudd. at * 4. The Fourteenth
Court of Appeals found the error to be harmlesd. The Texas Court of Criminal Appeals
refused petitioners petition for discretionaryiev (PDR). ThomasPD-174-06. (Docket Entry
No.1).

Petitioner then filed a state habeas applicats@eking relief on the following
grounds:

1. He was denied the effective assistance of counseah

2. He was denied due process and a fair and impdrizdl because the state
district court failed to admonish him on the consatces of a plea of true to
the enhancement paragraph; and,

3. He was denied due process by the submission ohewts information
regarding his prior conviction to the jury durirgetpunishment phase of trial.

Ex parte ThomasApplication No.WR-67,669-01, pages 1-24. Thdestistrict court entered
Findings of Fact and Conclusions of Law on petginneffective assistance of counsel claim.
Id. at 93-94. The Texas Court of Criminal Appealsidé the application without written order

on the trial courts findings without a hearinigl. at inside cover.
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In the pending petition, petitioner seeks fedéralbeas relief on the following

grounds:

1. Petitioner was denied the effective assistance oaningel at trial because
counsel made prejudicial comments about him, cagtekis guilt, and
summarized the evidence favorable to the prosatuhioing the punishment
phase of trial. Petitioner also alleges that t@insel failed to:

a. Prepare him to testify during the punishment pludggal;

b. Explain the law of parties that resulted in hissotion of the States
plea offer; and,

c. Investigate the validity of his prior convictiondhpen packet; and,
d. Seek out and present mitigating evidence at théspaorent hearing.

2. He was denied due process of law and a fair anduiiap trial because the
state district court failed to admonish him abdw# tonsequences of his plea
of true to the enhancement paragraph; and,

3. He was denied due process by the submission ohewts information
regarding his prior conviction to the jury durirgetpunishment hearing.

(Docket Entry No.1).

Respondent moves for summary judgment on grothredgetitioner he has failed
to meet his burden of proof to show the state saadjudication of his claims are unreasonable
or that he is otherwise entitled to federal halweapus relief. (Docket Entry No.15).

II. STANDARD OF REVIEW

A. Summary Judgment

In deciding a motion for summary judgment, a tooust determine whether‘the
pleadings, depositions, answers to interrogatoresl admissions on file, together with the
affidavits, if any, show that there is no genuissuie as to any material fact and that the moving

party is entitled to judgment as a matter of lavEb. R. Civ. P. 56(c). The moving party bears



the initial burden of informing the court of thesimof the motion and identifying the portions of
the record demonstrating the absence of a genssue ifor trial. Taita Chem. Co. v. Westlake
Styrene Corp.246 F.3d 377, 385 (5th Cir. 200Duckett v. City of Cedar Park, Te®50 F.2d
272, 276 (5th Cir. 1992). Thereatfter, ‘the burcifts to the nonmoving party to show with
Significant probative evidence that there existgenuine issue of material factiamilton v.
Seque Software, Inc232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner18 F.3d
1285, 1295 (5th Cir. 1994)).

B. The Antiterrorism and Effective Death Penaltyt AE1996

Petitioners federal habeas petition is subjedhe provisions of the Antiterrorism
and Effective Death Penalty Act of 1996 (AEDPA&)b. L. No. 104-132, 110 Stat. 1214 (1996).
Lindh v. Murphy 521 U.S. 320 (1997).The AEDPA, codified as amended at 28 U.S.C. §
2254(d), “substantially restricts the scope of fatieeview of state criminal court proceedings’
Montoya v. Johnsqr226 F.3d 399, 404 (5th Cir. 2000). Specificalhe AEDPA has ‘modified
a federal habeas courts role in reviewing statsomer applications in order to prevent federal
habeas ‘retrials and to ensure that state-coumvictions are given effect to the extent possible
under the law:Bell v. Cone535 U.S. 685, 693 (2002).

The petitioner retains the burden to prove thatidhentitled to habeas corpus
relief. Williams v. Tayloy 529 U.S. 362 (2000). In this case, petitionerspnted claims in a
petition for discretionary review and in a statédws corpus application, which the Texas Court
of Criminal Appeals denied without written ordeAs a matter of law, a denial of relief by the
Court of Criminal Appeals serves as a denial ofefebn the merits of a claim.Miller v.
Johnson 200 F.3d 274, 281 (5th Cir. 2000) (citirg parte Torres943 S.W.2d 469, 472 (Tex.

Crim. App. 1997)). Therefore, only those claimseparly raised by petitioner on a petition for
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discretionary review or in a state application i@beas corpus relief have been adjudicated on
the merits by the state courts.
Where a petitioners claim has been adjudicatedhe merits, section 2254(d)
hold that this Court shall not grant relief unléss state courts adjudication:
(1) resulted in a decision that was contrary to,iraolved an unreasonable
application of, clearly established Federal lawgdatermined by the Supreme

Court of the United States; or

(2) resulted in a decision that was based on aeasonable determination of the
facts in light of the evidence presented in theeStaurt proceeding.

28 U.S.C.§2254(d)(1),(2Williams 529 U.S. at 411-13ill v. Johnson 210 F.3d 481, 485 (5th
Cir. 2000). Courts are to review pure guestionsaaf and mixed questions of law and fact
under subsection (d)(1), and pure questions ofdader subsection (d)(2Martin v. Cain 246
F.3d 471, 475 (5th Cir. 2001).

The standard is one of objective reasonablénddentoyg 226 F.3d at 403-04
(quotingWilliams 529 U.S. at 412-13 (OConnor, J., concurring)nder this standard, a federal
courts review is restricted to the reasonablerdgbie state courfs‘ultimate decision, not every
jot of its reasoning’Santellan v. Cockrell271 F.3d 190, 193 (5th Cir. 2001) (citi@yuz v.
Miller, 255 F.3d 77, 86 (2nd Cir. 2001) (noting that ewdrere a state court makes a mistake in
its analysis, ‘we are determining the reasonabkeéshe state courts ‘decision, . . . not gragin
their papers).

A decision is contrary to clearly establishedelied law'if the state court arrives at
a conclusion opposite to that reached by [the Saer€ourt] on a question of law or if the state
court decides a case differently than [the] Coad on a set of materially indistinguishable facts”

Williams, 529 U.S. at 413. A decision is an unreasonghidication of federal law‘if the state



court identifies the correct governing legal prpiei. . . but unreasonably applies that principle
to the facts of the prisoners caskl. To be unreasonable, the state decision must lve than
merely incorrect. Gardner v. Johnsgn247 F.3d 551, 560 (5th Cir. 2001). A reversahid
required unless‘the state court decision apphescorrect legal rule to a given set of facts in a
manner that is so patently incorrect as to beaswoaable’ld. Factual findings made by the state
court in deciding a petitioners claims are presdngerrect, unless the petitioner rebuts those
findings with*“clear and convincing evidence” B85.C.82254(e)(1)Smith v. Cockrell311 F.3d
661, 668 (5th Cir. 2002)abrogated on other grounds by Tennard v. Dretk42 U.S. 274
(2004).

While Rule 56 of the Federal Rules regarding samymjudgment applies
generally ‘with equal force in the context of habearpus cases{Clark v. Johnson202 F.3d
760, 764 (5th Cir. 2000), it applies only to theesn that it does not conflict with the habeas
rules. Smith 311 F.3d at 668 (citing Rule 11 of the Rules Gowey Section 554 Cases in
District Courts). Therefore, section 2254 (e){@&hich mandates that findings of fact made by a
state court are presumed correct, overrides thenamd rule that, in a summary judgment
proceeding, all disputed facts must be construethenlight most favorable to the non-moving
party. Id. Unless the petitioner can ‘rebut[] the presumptf correctness by clear and
convincing evidence as to the state courts figdirof fact, those findings must be accepted as
correct. Id.

Courts construe pleadings filed pgo selitigants under a less stringent standard
than those drafted by attorneydaines v. Kerner404 U.S. 519 (1972Bledsue v. Johnspi88
F.3d 250, 255 (5th Cir. 1999). Thywmp sepleadings are entitled to a liberal constructioat t
includes all reasonable inferences that can be rdrfsam them. Haines 404 U.S. at 521.
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Nevertheless, ‘the notice afforded by the RulesCofil Procedure and the local rules is
considered “sufficient to advise @o separty of his burden in opposing a summary judgment
motion. Martin v. Harrison County Jajl975 F.2d 192, 193 (5th Cir. 1992).

[ll. ANALYSIS

A. Ineffective Assistance of Counsel at Trial

The Sixth Amendment to the United States Congdituguarantees a criminal
defendant the right to effective assistance of selnU.S. ©NST. amend. VI. A federal habeas
corpus petitioners claim that he was denied eifecassistance of trial counsel is measured by
the standard set out iStrickland v. Washingtor4d66 U.S. 668 (1984). To prevail on an
ineffective assistance of counsel claim, petitiomerst establish that his counsels performance
was deficient and that the deficiency prejudicesl defense.Ogan v. Cockre)l297 F.3d 349,
360 (5th Cir. 2002) (citingstrickland 466 U.S. at 692)). The failure to prove eithefident
performance or actual prejudice is fatal to anfeive assistance clainGreen v. Johnsqri60
F.3d 1029, 1035 (5th Cir. 1998).

Counsels performance is deficient when the regméation falls below an
objective standard of reasonablenes3gan 297 F.3d at 360. Judicial scrutiny of counsels
performance must be *highly deferential; indulging a “strong presumptiori that ‘trial counsel
rendered adequate assistance and that the challengduct was the product of a reasoned trial
strategy’West v. Johnso®2 F.3d 1385, 1400 (5th Cir. 1996). To overcdme presumption, a
petitioner “must identify the acts or omissionscounsel that are alleged not to have been the
result of reasonable professional judgmeWtilkerson v. Collins950 F.2d 1054, 1065 (5th Cir.

1993). Mere “error by counsel, even if professliynanreasonable, does not warrant setting



aside the judgment of a criminal proceeding if #reor had no effect on the judgment’
Strickland 466 U.S. at 687-90. A deficiency in counselg@anance, standing alone, does not
equal ineffective assistance of counsel if no dgitgudice is demonstrated.

Counsels deficient performance results in actuadjudice when a reasonable
probability exists‘that, but for counsel's unpsd®nal errors, the result of the proceeding would
have been different’Strickland 466 U.S. at 694. A reasonable probability iprabability
sufficient to undermine confidence in the outconie” Confidence in the outcome of the trial is
undermined when counsels deficient performanceeesithe result of the trial unreliable or the
proceeding fundamentally unfaiPratt v. Cain 142 F.3d 226, 232 (5th Cir. 1998) (quoting
Lockhart v. Fretwel|l506 U.S. 364, 372 (1993)). ‘Unreliability or aimhess does not result if the
ineffectiveness of counsel does not deprive therd#dnt of any substantive or procedural right
to which the law entitles himPratt, 142 F.3d at 232 (quotirigpckhart 506 U.S. at 372).

A claim of ineffective assistance of counsel pregs a mixed question of law and
fact. Valdez v. Cockrell274 F.3d 941, 946 (5th Cir. 2001). Because ipasts ineffective-
assistance claims were previously considered ajedteel on state habeas corpus review, the
state courts decision on those claims will be awgred only if it is“contrary to, or involved an
unreasonable application of, clearly establishedeFd law, as determined by the Supreme
Court of the United States” 28 U.S.C.8§2254(d)(1

Petitioner complains that his trial counsel wasstitutionally ineffective because
she failed to (1) prepare him to testify, (2) explhe law of parties, (3) investigate the validity
of his prior conviction and pen packet, (4) admbriigm about the consequences of entering a
plea of true to the enhancement paragraph, ande@ out and present mitigating evidence at
the punishment hearing. (Docket Entry No.1). tleter also complains that his trial counsel

9



made prejudicial comments about him, conceded hi#, gand summarized the evidence
favorable to the prosecution during the punishnpéatse of trial. I¢.).

The state district court, sitting as a habeastc@ccepted the attestations of
petitioners trial counsel in the affidavit thateseubmitted in response to petitioners state rabea
application. Ex parte ThomasApplication No.WR-67,669-01, pages 86-92; 93-9h its
Findings of Fact and Conclusions of Law, the skatheas court expressly found that petitioner
did not meet his burden of proof to show that heeineed ineffective assistance of counsel with
respect to any of his claimgd. at 93. The state habeas court specifically fahatitrial counsel
(1) prepared and admonished petitioner prior tafy@sy at the punishment phase of trial, (2)
explained the law of parties to petitioner, (3)astigated the validity of his prior conviction and
pen packet and attempted to exclude the pen p&gkebicing an objection, (4) admonished
petitioner and explained the consequences of pigadue to the enhancement paragraph, and,
(5) conducted an investigation to locate family aetnmunity members and other mitigating
evidence. Id. at 93-94. The state habeas courts also fourtdpttdioner refused to allow trial
counsel to involve his family and provided no othmeitigating evidence and the jury was
provided mitigating evidence of petitioners baakgnd, schooling, employment history, and
petty arrest recordld. at 94. The state habeas courts further fountdtthal counsel acted with
a reasonable trial strategy during her closing ment” Id. at 93. The Texas Court of Criminal
Appeals denied the application on the trial cofindings without a hearing.

The record supports the state habeas courtgfisd Trial counsel attested to the
following, in pertinent part:

Applicant was well advised of the pros and congestifying repeatedly over a
period of 12 months by this counsel, by a thirdryiaa student second-chairing
in the trial and by the investigator retained tweistigate the offense and locate
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mitigating evidence. He was drilled over and owerthe proper way to testify in
the presence of a jury. He was repeatedly cauiomat to volunteer any
information during cross-examination. Rather tHallowing my advice, and

sticking to only the offense/arrest raised by thespcutor, Applicant volunteered
some 20 arrests.

As to whether counsel explained the law of parsied the application of
the law to the elements of the Murder indictmerth®applicant, | submit that the
Applicant was instructed right from the start tiia® prosecution case rested on
the jury applying the law of parties to the factsdacircumstances of the
homicide. In fact the law was explained to thiplagant and relationship to the
other co-defendants was reduced to the simplest forassure that the Applicant
was aware of his liability in the offense. Theestigator also spent several days
with the Applicant going over the facts, includiagecording of his statement to
police. The trial team, that being counsel, thiedtlyear law student and the
investigator spent many hours reviewing video rdedrstatements from the co-
defendants, witnesses and law enforcement offioedang for facts to separate
the Applicant from the others in attempt to get lwot of the loop of the Murder
scheme. Counsel and other member|[s] of the teamegdoover the transcript
from the other two trials, even sat in on the testiy of a few witnesses during
the trial of the co-defendants looking for factsstatements to take the applicant
out of the law of parties.

As to whether counsel investigated the validityha prior conviction and
pen packet, | submit that the pen packet was tlyhlguresearched and proper
objections were made at trial in attempt to excltltke pen packet and counsels
objection was over-ruled by the court.

As to whether or not counsel made prejudicial egfees to the client
during final argument, conceded the clients goilt argued the evidence in a
manner favorable to the prosecution, | submit #rat remarks made in closing
argument were calculated to identify the Applicaag a follower, not the
instigator of the plan to murder, and show thawas tricked into participation in
a murder, when he only went to a robbery. All esta¢nt[s] made in final
argument were meant to show a history of petty esimnd that he was not on the
same level of criminal wrong-doing as “Cuban Cl#dnd the actual “shooter[.]
The Applicant was a participant in the robbery dratl no intent to commit
murder. The argument of counsel attempted to pdestihe jury away from the
charge of Murder. Applicant had already confessedvideo tape, which was
admitted in evidence, to being a participant inoabery. Also the jury had
already found the applicant guilty, so counsel ddwdrdly argue against his guilt;
instead the punishment focus was to paint the Apptias a follower, low level,
petty offender who would best be punished at theimum. The State had
offered 30 years and the applicant rejected therofffhat rejection is part of the
record.
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As to whether counsel warned client of the consece® of a plea of true
to the Enhancement paragraph, | submit that he admonished as to the
enhancement punishment in the likely event thegraph would be admitted. He
was also advised that he had already informeduhedf his confinement in jail
in his video taped statement and by his own testynas he testified that he had
met‘Cuban Charli€’in jail in his home town andtls how he was able to travel
to Galveston County.

As to whether counsel allowed erroneous informatmie submitted to
[the] jury at the punishment stage, | submit thathscomplaint is without merit.

Only mitigating evidence of his background, schogliemployment history and
petty arrest record was before the Jury.

As to whether counsel sought out and presentedjatiitig evidence at the
punishment phase, counsel submits that considertable and research was
conducted to attempt to find family members, memkmdrthe community, and
other evidence to mitigate his punishment liahility'he applicant would not
allow counsel to involve his family and he could/gius no other mitigating
evidence.

Id. at 90-91.

The record also supports trial counsels attestat with respect to her trial
strategy to portray petitioner as mid-level crimtimgho was duped by Cuban Charlie into
participating in a murder scheme, particularlyight of petitioners confession and his testimony
about his lengthy criminal historyThomas v. StateNo.14-04-00472-CR, Reporters Record,
Volume 7, pages 15-23; 68-74. The record also shthat trial counsel elicited mitigating
evidence of petitioners background, education, leyrpent history, petty arrest record, his
success at the ISF facility, his completion ofgb&rand his experience as a crime victim and a
gang member during the punishment hearilog.at 5-14.

The record, however, does not reflect that t@lnsel objected to the admission
of the pen packet. In fact, the record shows 8t affirmatively stated that she had no
objection to the admission of the pen packdt.at 4. Petitioner, however, fails to show that an

error with respect to the admission of the pen paualas prejudicial. Petitioner entered a plea of
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true to the enhancement paragraph charging himtweH996 drug conviction; he testified that
he committed the offense and was given communipgsusion, pursuant to a plea agreement.
He attested that following several violations o hommunity supervision, he agreed to a three
year sentence on the 1996 conviction and that heedesix months of the sentence in jail and
was then released on parold. at 3, 9-10. Because the jury heard evidencetifigners felony
conviction, the sentence assessed following relataff his probation, and the time he served in
jail for the drug conviction, petitioner fails tdh@w that he was actually prejudiced by the
admission of the pen packet or his trial counsaikire to object to its admission during the
punishment phase of trial.

With respect to petitioners complaints regardmg trial counsels performance,
petitioner fails to present any evidence contrawgrhis trial counsels affidavit or rebutting the
state habeas courts findings. Accordingly, petiéir fails to meet his burden under the AEDPA
with respect to his Sixth Amendment claim.

B. Due Process

Habeas relief is not granted to correct evergrecommitted by the trial court;
only errors of constitutional magnitude are cogbieaby a federal habeas courMabry v.
Johnson 467 U.S. 504, 507 (1984). To be actionable oeif@ habeas review, trial error must
be so grave that it amounts to a denial of the ttdtotisnal right to substantive due processs,,
the error made the trial fundamentally unfdiassiter v. Dep’t of Social Seryg52 U.S. 18, 24
(1981). An error renders the trial fundamentalhfair if there is a reasonable probability that
the verdict would be different had the trial be@emaucted properly.Guidroz v. Lynaugh852
F.2d 832, 835 (5th Cir. 1988). Such error is hags] on federal habeas review of a state

conviction, unless it ‘had substantial and injursoeffect or influence in determining the jurys
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verdict? Brecht v. Abrahamsorb07 U.S. 619, 637 (1993) (quotikgtteakos v. United States
328 U.S. 750, 776 (1946)). Under this standagktaioner is not entitled to habeas relief based
on trial court error unless he can establish thattrror resulted in actual prejudide. at 637.

Petitioner contends that he was denied due psaafdaw because neither his trial
counsel nor the state district court admonished didwut the consequences of entering a plea of
true to the enhancement paragraph. (Docket Erarg)N

‘A plea of guilty is more than an admission ohdact; it is a conviction:Boykin
v. Alabama 395 U.S. 238, 242 (1969). Moreover, a defendamtves several federal
constitutional rights when a guilty plea is entere@ state criminal trialld. at 243. Therefore,
due process requires a trial judge to accept andafds guilty plea only upon an affirmative
showing that the plea was intelligent and voluntatg. at 242. A plea to an enhancement
paragraph for a habitual offender is not the fuor@l equivalent of a guilty plea to a principal
charge. See Johnson v. Pucke®30 F.2d 445, 449 n.3 (5th Cir. 1991). By plegdirue to an
enhancement paragraph, a defendant concedes thasleprior conviction that can be used to
enhance his sentence on the current convictiae Holloway v. Lynaugi838 F.2d 792, 793
(5th Cir. 1988). Because a defendant enteringrdmarecement plea does not possess the ‘full
panoply of due process or other constitutionalgotdns which attend the determination of guilt
or innocence; the Fifth Circuit does not requinme afirmative showing of an informed and
voluntary plea to an enhancement paragraph ingberd. Long v. McCotter 792 F.2d 1338,
1345-46 (5th Cir. 1986). Instead, the court comsdthe ‘totality of the circumstances’ to
determine whether a plea of true to an enhancepanaigraph was voluntary and intelligent.

Holloway, 838 F.2d at 793-94.
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The state habeas courts found that petitioneé tounsel admonished and
explained to petitioner the consequences of plgatime to the enhancement paragrapx
parte ThomasApplication No.WR-67,669-01, page 93. The recaugports such findings. In
her affidavit, trial counsel attested that petiGorwas admonished as to the enhancement
punishment. Ex parte ThomasApplication No.WR-67,669-01, pages 90-91. In ra-pial
hearing, petitioners trial counsel proffered te ttourt petitioners affidavit, in which he atteste
that the range of punishment for the murder offenas life or 99 years.Thomas v. State
No0.14-04-00472, Reporters Record, Volume 2, p&y8@s Trial counsel asked petitioner if he
understood that ‘because of the enhancement aftglfdund true the minimum is 15 years . . .
and a ten thousand dollar fineltl. at 8. Petitioner signed the affidavit acknowiedghis
understanding of the same and declined the Spéeesoffer of thirty yearsld., ClerKs Record,
page 93.

After petitioner was found guilty by the jury,ettstate district court arraigned
petitioner on the enhancement paragraph in thetmeéint. Id., Reporters Record, Volume 7,
page 3. Without any admonishment, petitioner edtest plea of true to the enhancement
paragraph.Id. Thereafter, the pen packet to petitioners feloinyg conviction was admitted
without objection.ld. at 4.

Although the record does not reflect that thetestdistrict court questioned
petitioner about his understanding of enteringemaf true to the enhancement paragraph, the
record of the pretrial hearing reflects that petigr was specifically advised by trial counsel
regarding the consequences of his plea to the eeh@nt paragraph. Furthermore, petitioner

indicated his understanding of the same by sigthegffidavit. Accordingly, petitioner was not
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denied due process by the state district couitaréato admonish him about his plea to the
enhancement paragraph.

Petitioner also complains that he was deniedmlaeess because the state district
court “allowed the prosecutor to present erroneonis|eading information associated with the
prior conviction in the penitentiary pen packetttie jury for their review and consideration to
determine their range of punishment’ (Docket f£MDo.1). Petitioner maintains that the state
district court submitted the pen packet to the jand that such packet contained erroneous
information showing that he went to prison for fiyears sentence for the 1996 drug conviction.
(Id.). The record shows that after the pen packet agmsitted into evidence, the prosecutor
explained to the jury, without objection, that {mecket‘includes [petitioners] prior judgment on
the second degree possession of cocaine casehiws svhere he was incarcerated in the
penitentiary for five yearsThomas v. StatédNo.14-04-00472, Reporters Record, Volume 7, page
4.,

Petitioner further maintains that the prosecwtdouble[d] the damaging effect of
the erroneous information contained in the pen gtok his final argument because he stated
that petitioner had actually gone to the peniteptian the conviction. I4.). Specifically,
petitioner complains of the following argument:

| lose patience with criminals that after they gdhe penitentiary instead of they

are going to straighten up and fly right, they goéng to turn their life around,
whatever theyve got to do, whether they have tag@ahurch or whether they

have to take a meaningless job and be the beswassster they can be, | dont

know what it is. Mow the yard, whatever it is, tben there are the people that

just decide to be criminals instead of better peophd thats what we have got

here. When he gets out of prison he wants to gitedas a better criminal.

Id., Volume 7, page 80. Petitioner claims this erousereference to the penitentiary inflamed

and prejudiced the jury to impose a fifty year sent. (Docket Entry No.1).
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Although the prosecutor erroneously stated, witlabjection, that the pen packet
showed that petitioner had been to the penitentargl implied in closing argument that
petitioner had been to the penitentiary, the receflgcts that petitioner expressly informed the
jury at least twice during the punishment phasgriaf that he had not been to the penitentiary.
The record shows that shortly after the proseauatormed jurors about petitioners pen packet,
petitioner testified that he sold drugs, got caught received a five-year probated senterde.
at 7. He attested that he violated his probateneral times and was sent to jail for months at a
time. Id. Petitioner indicated that he violated his prabatso many times that his probation
officer told him that he was going to the penitantifor five years.ld. at 8. Petitioner indicated
that he was sent to boot camp for three monthslamwas released to high risk probatiod.
at 8-9. He violated the terms of probation onceerend his attorney negotiated a three-year
sentence with the trial courtld. Petitioner attested that he served only six m®rdf his
sentence in ISF and was released to paroleat 10. He affirmatively stated that he was never
incarcerated in the penitentiaryld. at 9. He explained to the jury that the pen padkas
created when he went to boot canig. at 9-10.

On cross-examination, petitioner explained thatwent to jail after the state
district court gave him a three-year sentenitk.at 37. He was paroled out of jail but violated
the terms of his paroldd. at 37-38. He was given a warning but soon violdis parole again.

Id. at 38-39. Then he was sent to ISF, which peigidikened to jail but with more privileges.
Id. at 39-40. Petitioner attested that he spent girths in ISF and then was released to parole.
Id. at 42-43.

Although the prosecutor misstated petitioneisigral history with respect to the

length and place of incarceration, the record sdméshow, given petitioners testimony about his
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criminal history, that the misstatements had a tsuitisl and injurious effect or influence in
determining the jurys assessment of punishmentcoAdingly, petitioner fails to show that he
was denied due process of law during the punishipieede of trial.

Respondent is entitled to summary judgment ottigeers claims.

IV. CERTIFICATE OF APPEALABILITY

A certificate of appealability from a habeas amproceeding will not issue
unless the petitioner makes “a substantial shovahghe denial of a constitutional right’ 28
U.S.C.§2253(c)(2). This standard‘includes simgthat reasonable jurists could debate whether
(or, for that matter, agree that) the petition stichave been resolved in a different manner or
that the issues presented were adequate to deseceeragement to proceed furtheslack v.
McDaniel 529 U.S. 473, 484 (2000) (internal quotations antdtions omitted). Stated
differently, the petitioner‘must demonstrate thedisonable jurists would find the district courts
assessment of the constitutional claims debatabilerong” Id.; Beazley v. Johnsor242 F.3d
248, 263 (5th Cir. 2001). On the other hand, wHenial of relief is based on procedural
grounds, the petitioner must not only show thatfs of reason would find it debatable whether
the petition states a valid claim of the deniakhofonstitutional right; but also that they ‘would
find it debatable whether the district court wagect in its procedural rulingBeazley 242 F.3d
at 263 (quotingslack 529 U.S. at 484kee also Hernandez v. Johns@i3 F.3d 243, 248 (5th
Cir. 2000). A district court may deny a certifieadf appealabilitysua spontewithout requiring
further briefing or argumentAlexander v. Johnsor211 F.3d 895, 898 (5th Cir. 2000). The
Court has determined that petitioner has not madebstantial showing of the denial of a
constitutional right. Therefore, a certificateapipealability from this decision will not issue.

V. CONCLUSION
18




Finding no unreasonable application of clearlyaleisshed federal law in the

record, the Court ORDERS the following:

1. Respondents motion for summary judgment (Docketry No.15) is
GRANTED.
2. Petitioners claims against respondent are DENI&nd the habeas action

is DISMISSED with prejudice.
3. All pending motions, if any, are DENIED.
4, A certificate of appealability is DENIED.
SIGNED at Houston, Texas, this 26th day of Auge08.
W ./-/64,___._
MELINDA HARMON
UNITED STATES DISTRICT JUDGE

19



