Moussazadeh et al v. Texas Department of Criminal Justice et al Doc. 135

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

MAX MOUSSAZADEH, }

Plaintiff, }
}

V. } CIVIL ACTION NO. G-07-574
}

TEXAS DEPARTMENT OF CRIMINAL }

JUSTICE et al, }

Defendants. }

OPINION ON DISMISSAL

On October 12, 2005, counsel for state inmate Mexssazadeh filed in the
United States District Court for the Eastern Deitrof Texas, Lufkin Division a complaint
seeking injunctive and declaratory relief from dhefants to “provide him a nutritionally-
sufficient kosher diet” pursuant to the Texas Relig Freedom Restoration Act (“TRFA”) and
the Religious Land Use and Institutionalized PessAnt (“RLUIPA”). (Docket Entry No.1).
On February 6, 2006, the Lufkin District Court atkmpthe Second Report and Recommendation
of the Magistrate Judge and dismissed plaintiffanes arising under TRFA. (Docket Entry
No0.47). Plaintiff was transferred to the Stringdel Unit of TDCJ in Brazoria County in May
2007, where a kosher kitchen was in operation. ckBobEntry No.75). In November 2007, a
magistrate judge in the Lufkin District Court trérsed the case to the present Court. (Docket
Entries N0.86, N0.89). In July 2008, the Courtngea plaintiff's Motion to Lift Stay and his
Unopposed Motion for a New Scheduling Order ancc®isry Plan. (Docket Entry No.108).
Within a month, defendants filed a Motion to Dismi®r, in the Alternative, Motion for
Summary Judgment (Docket Entry No.110) and movestayp further discovery. (Docket Entry

No.113). The Court granted defendants’ opposedomdb stay and ordered plaintiff to file a
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response within thirty days. (Docket Entry No.118ending are defendants’ motion to dismiss
and supplemental motion to dismiss (Docket Entiesl 10, No.122) and plaintiff's motions for
leave to file an amended and supplemental complBimtket Entry No.117), for reconsideration
of the Court’s order to stay discovery (Docket Eritn.119), for summary judgment (Docket
Entry No0.128), and for an order deeming motion ywuoged and for summary judgment.
(Docket Entry No.129). For the reasons to follthne Court will deny plaintiff relief.

[. CLAIMS

In his original complaint, plaintiff states thae is a sincere adherent of the Jewish
faith and therefore, must keep a kosher diet. kPobd&Entry No.1l). Plaintiff indicates that
keeping a kosher diet “includes the adherence etiép rules—commonly referred to as the
laws of kashruthk—derived from the Torah concerning which foods nb@yconsumed and the
manner of preparation and service of permitted $dodld., page 3). Plaintiff indicates that the

three essential qualities of a kosher diet are:

A. it must be derived from a religiously-acceptakbeirce;
B. it must be prepared and served in a religioasheptable way; and
C. meat and dairy may not be mixed.

(Id., page 4). Plaintiff claims that an institutidike TDCJ, can make a kosher diet available to
Jewish believers in at least three of the follommays: “(1) preparing food on site with proper
kitchen facilities under the direction of a quadi kosher food supervisor; (2) obtaining pre-
packaged meals from kosher food vendors arounctdhetry €.g., sealed airline dinners or

shelf stable packaging); or (3) obtaining accegdsher products through retail outlets and

kosher food purveyors.”ld.). Plaintiff also indicates that “the use of dispble plastic or paper



goods and utensils is an easy, cost-effective atidiously-acceptable means of providing
kosher food in an institutional environmentld.j.

Plaintiff requested such diet through the prigoevance system on the Eastham
Unit of TDCJ in July, 2005, but was denied relief ®eptember 20, 2005ld(, page 5). Plaintiff
claims that the majority of states and the FedBtaikau of Prisons accommodate the religious
needs of Jewish inmates by providing a kosheridiéteir correctional facilities. 1q., page 5).
Almost a month after his grievances were denieainpff filed the pending suit. Plaintiff seeks
a preliminary and permanent injunction to requieéeddants to provide him with a kosher diet.
(Id., page 7). He also seeks a declaration that dafes have violated RLUIPA and TRFA by
their failure to provide him with the samdd.{.

Defendants move to dismiss this case under He&ere of Civil Procedure
12(b)(1) and (b)(6) on grounds that plaintiff'siot@ are moot and he has not alleged a violation
of a clearly-established constitutional right. @Ret Entry No.110). Alternatively, defendants
contend the Court should grant summary judgmensyaunt to Rule 56(c) because there is no
genuine issue as to any material fact with respeptaintiff's claim. (d.). Plaintiff moves for
summary judgment on grounds that TDCJ denied hishé&ofood at the time he filed the present
suit and for nineteen months thereatfter in violattd RLUIPA. (Docket Entry No0.128).

II. DISCUSSION

A. Plaintiff's Motion for Reconsideration of Ord&taying Discovery

On November 19, 2007, plaintiff moved to lift tlséay of litigation, which a
Magistrate Judge in the Lufkin District Court hattezed on April 12, 2007, pending settlement
negotiations. (Docket Entry No.85). On Novemb@y 2007, the Magistrate Judgaa sponte

ordered the case transferred to the Galvestoni@i§tourt. (Docket Entry No.86). Citing the
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November 9, 2007, Status Report (Docket Entry Noa#l the pending Motion to Lift Stay
(Docket Entry No0.85), the Magistrate Judge noted the parties had negotiated in good faith to
reach a settlement but that negotiations had brokewmn. The Magistrate Judge observed that
the “source of the breakdown in negotiations is phison system’s insistence that they be
allowed to deny the Plaintiff access to nutritiopalufficient kosher meal by transferring him to
a different facility with a kosher diet program(ld.). The Magistrate Judge also noted in the
Order of Transfer that plaintiff's primary goal was obtain injunctive relief and that arguably,
his claims became moot when he was transferreaet&tringfellow Unit. Id.). The Magistrate
Judge, however, declined to dismiss the case ad bemause “the parties have invested too
much time and effort in this case.”ld(). The Magistrate Judge determined that venue was
proper in the Galveston District Court because “flienary Defendants are located in the
Southern District.” Id.). Neither party objected to the transfeld.)(

On July 17, 2008, this Court granted the motiorift stay of litigation and for
entry of a new scheduling order. (Docket Entry108). For eight months after the cause was
transferred to the present Court and many more Imsaadter plaintiff had been transferred to the
Stringfellow Unit, plaintiff filed no motions to aemd or supplement the pleadings to substitute
or add new defendants or to add claims that weteaheged in the original pleading even
though such issues were the source of the breakdoweir settlement negotiations. A month
after the Court granted the motion to lift stayliofation, defendants moved to dismiss the suit
or alternatively, for summary judgment on the gmuhat the case was moot given plaintiff's
transfer to the Stringfellow Unit, where a koshéclen had been established. (Docket Entry
No.110). Two weeks later defendants filed an opgdasotion to stay the Court’s Order of July
17, 2008, on grounds that it was unfair to reqturéher discovery when plaintiff was receiving
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the relief that he had requested in his compla{btocket Entry No.114). Defendants also filed
an opposed motion to expedite ruling on their motmw stay discovery. (Docket Entry No.115).
On September 10, 2008, the Court granted deferidemiions and stayed discovery and
depositions; the Court also ordered plaintiff te &2 response to defendants’ dispositive motion
within thirty days of entry of the Order. (Dockentry No.116).

On September 11, 2008, plaintiff filed an Oppos&ation for Leave to File an
Amended and Supplemental Complaint (Docket Entryllip) and a Response in Opposition to
defendants’ dispositive motion. (Docket Entry Nk®L On September 12, 2008, plaintiff filed
an Opposed Motion for Reconsideration and OppasitioDefendants’ Opposed Motion to Stay
Discovery. (Docket Entry No.112). Plaintiff comapis in the Opposed Motion that the Court
did not give him the opportunity to respond to thetion before entering its Order of September
10, 2008. (Docket Entry No.119). Plaintiff alsanplains that a stay of discovery is prejudicial
because he will continue to suffer a substantiddyde his case and to suffer violations of his
sincerely held religious beliefs.ld(). Plaintiff argues that TDCJ's motion to dismisannot
dispose of the entire action because a materialisaoe exists as to whether the Stringfellow
kitchen is certifiably kosher, because TDCJ hasrésd a right to deny plaintiff kosher food at
any time, and because plaintiff's request for naholamages would survive even if the Court
were to grant defendants’ motion to dismissld.)( Plaintiff claims he needs additional
discovery on “(1) the expense of providing koshmrd to Jewish inmates in the Texas prison
system (particularly in light of the recent creatiof the Stringfellow kitchen), (2) the security
implications from providing kosher food, and (3)ethikelihood that TDCJ will close the

kitchen.” (d.).



Defendants refute plaintiff's claims for furthdiscovery regarding the expense of
providing kosher food to Jewish inmates in the Bepiason system, the security implications of
providing kosher food, and the likelihood that TD@ill close the kosher kitchen because none
of these issues go to whether plaintiff is curneniceiving a kosher diet, which is the
dispositive issue in this case. (Docket Entry R0)1 Defendants maintain that plaintiff's
purported discovery needs go beyond the scope rofipaible discovery because they do not
prove or disprove the issue in this cade.).(

Defendants also refute plaintiff's claim regaglithe need to hire a rabbi to
inspect the kitchen and certify the food as kodlemause defendants hired an expert that was
agreeable to plaintiff to establish and supervige kosher kitchen and to certify it as kosher.
(Id.). Defendants contend they see no need for a ddasher expert.1d.).

Defendants maintain that plaintiff's allegatidrat the food served to plaintiff at
the Stringfellow Unit is not kosher is a new clathat plaintiff has not asserted in the past
sixteen months since he was transferred to thaddétiow Unit. (d.). Defendants argue that
plaintiff has not exhausted his administrative rdimg with respect to this claim, that his
attorneys have admitted that plaintiff was recegvankosher diet in their motion to intervene in
another RLUIPA case, and that the Stringfellow fopération is kosher as kosher expert Rabbi
David Goldstein attesfs. (Id.). Defendants further argue that the nominal dasagaim is

improper. [d.).

! Rabbi David Goldstein attests that he helped tabdish the Jewish Enhanced Program at the StilogfdJnit in
March, 2007, “which included the opening of a kaskiechen.” (Docket Entry No.121). Rabbi Goldstdurther
attests that he serves as supervisor for the kdstedren and the food cannery at the Unit and Heawisits the
kitchen weekly to ensure that it is operating adoay to kosher laws. Id.). He unequivocally attests that the
“foods served in the kitchen are kosher. . . . Jahd inmates who work in the kosher kitchen hagerbproperly
trained to prepare and handle foods in a koshemerah (d.). Goldstein attests that such inmates are prgperl
supervised by the Stringfellow kitchen captain, v@wldstein trained and educated, to ensure theléait tasks are
performed in a proper kosher mannetd.)( Goldstein also attests that he has reviewedfdbd list for foods
6



Plaintiff disputes defendants’ argument regardihg scope of discovery and
defendants’ contention that he agreed that RablisB®in was an agreeable “outside expert,”
who can certify the kosher nature of the food sgive the Stringfellow Unit; plaintiff notes that
TDCJ has retained Goldstein to provide contracbirglrvices for the last ten years. (Docket
Entry No.125). Plaintiff cites the Joint StatusgpRe filed June 30, 2006, as proof that he did not
state that Rabbi Goldstein was an agreeable expéd.). The report recites plaintiff's
settlement offer to include the establishment dKasher Task Force” consisting of Rabbi
Dovid [sic] Goldstein, an outside kosher experteagble to Plaintiff, and relevant individuals
from TDCJ’s food services and/or other relevantasgpents.” (Docket Entry No.58). The
report also reflects that TDCJ had not acceptaejected the settlement offer but that TDCJ had
included Rabbi Goldstein in its discussions anénafits to collect and analyze information
regarding the feasibility of plaintiff's proposa{ld.).

Plaintiff also contends that he did not raise dlegation that the food served on
the Stringfellow Unit was not kosher for sixteennties because for the first time during his
incarceration he has had the opportunity to ead that was potentially kosher and because he is
not a rabbi and therefore, not qualified to deteemivhether the food he is eating is kosher.
(Docket Entry No.125). Plaintiff further contenttgat his attorneys’ statement regarding the
kosher kitchen on the Stringfellow Unit in anotiRLUIPA case is not an admission but a

statement in their argument to the Fifth CircuigttifDCJ had misled the appellate court by

purchased for the kosher kitchen and inspectedoth@ and that the foods are properly koshdd.).( He further
attests that for foods that are not readily avédlaind unattainable by TDJC because of a lack eérador, he
purchases kosher food for inmates from charitableatons. Id.). Goldstein serves on a contract with TDCJ as a
Jewish prison chaplain and provides rabbinicalisesvat the Stringfellow, Wynne, Stiles, Darringtand Terrell
Units of TDCJ. [d.).
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holding that it could not afford to set up a kosheod program while at the same time
attempting to do so.ld.).

The federal rules provide that “[tlhe court m&y, good cause, issue an order to
protect a party or person from annoyance, emban@ss oppression, or undue burden or
expense, including . . . forbidding the disclosaraliscovery. ED. R.Civ. P. 26(c). Based on
the present record, the Court finds that defendeotsectly state that no discovery would be
needed to resolve their pending motion to dismisstie ground that the claims raised in
plaintiff's original complaint are moot and that &dlow additional discovery with respect to
these claims would be burdensome and wasteful. réberd reflect that none of the monthly
status reports filed by the parties expressed carmecomplaint that plaintiff was not receiving
kosher meals after his transfer in mid-2007 to $trengfellow Unit, which had an operational
kosher kitchen. In the July 2, 2007 Joint Statepdit, the parties reported that the Stingfellow
“kosher kitchen remains in operation.” (Docket fgnNo0.76). The Joint Status Report filed
August 8, 2007, reflects a disagreement betweepdhtees regarding TDCJ dietary policies, but
no complaint that plaintiff was not receiving a kes meal. (Docket Entry No.77). Plaintiff's
counsel complained in plaintiff's Status ReporttedaNovember 9, 2007, that TDCJ’s policy
revisions were unacceptable because TDCJ wouldgoatrantee that Mr. Moussazadeh will be
provided a nutritionally-sufficient kosher diet dlighout the duration of his time in TDCJ's
custody.” (Docket Entry No.82). Plaintiff's coweiglid not complain in the same report that the
food served to plaintiff was not kosher; he didwkeer, complain that “Mr. Moussazadeh has
been forced to return to litigation because evendtiempt to provide a kosher kitchen at the
Stringfellow Unit is proving to be inadequate; theals provided have proven to be nutritionally

insufficient.” (d.).



Moreover, in Intervenor-Appellants’ Motion to émvene filed May 18, 2007, in
Baranowski v. Hart486 F.3d 112, 124 (5th Cir. 2007), plaintiff' sursel stated that TDCJ has
now set up a kosher kitchen at the Stringfellowtlnitside Houston, determined which Jewish
prisoners are kosher-observant, and transferred afafiose 30 prisoners to the Stringfellow
Unit.” (Docket Entry No.120, Exhibit E). Plaints counsel argued in the same motion that
“[t]his directly contradicts TDCJ's arguments tastiCourt and the district court that it could not
provide these accommodations. In any casee the relief sought has been provided by TDCJ,
this appeal is moot, and the Court lacks jurisdintover the appealThe Court should therefore
vacate its decision and the district court’s arshuss the appeal for lack of jurisdiction.1d.]
(emphasis added).

Because defendants advance good cause under2Rfdg the Court DENIES
plaintiff’'s Opposed Motion for Reconsideration adgposition to Defendants’ Opposed Motion
to Stay Discovery. (Docket Entry No.112).

B. Amended and Supplemental Pleadings

The Court construes plaintiff's Opposed Motiom feeave to File an Amended
and Supplemental Complaint (Docket Entry No.117jadlews: Plaintiff seeks to supplement
his original complaint by adding Stringfellow Warddames Mossbarger as a defendant in his
official capacity and by adding a claim that defants have continued to deny him a kosher diet
on the Stringfellow Unit and refused to guaranteshier meals if plaintiff is transferred to
another unit. (Docket Entry No.117). Plaintiffeke to amend his original complaint to seek
nominal damages and to eliminate his claim undeMRFA. (d.).

Whether to grant or deny a motion for leave t@adpleadings rests in the sound

discretion of the district courtJames v. McCaw Cellular Communications,.]r888 F.2d 583,
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587 (5th Cir. 1993). Courts may consider seveaaldrs including undue delay, bad faith,
dilatory motive, prejudice to the opposing partgdahe futility of amendmentRolf v. City of
San Antonip 77 F.3d 823, 828 (5th Cir. 1996). In this cgsistice does not require such
amendment given the futility of such amendme8teFeD. R. Civ. PrRoC. 15(a) (providing for
circumstances by which a party may amend a pleaatidgrequiring that leave be freely granted
if justice so requires). The Court has alreadyniised plaintiff's claim under TFRA and
plaintiff concedes that his claim for nominal dameags foreclosed b$ossamon v. Lone Star
State of TexadNo0.07-50632, 2009 WL 382260 at *8 (5th Cir. F&B, 2009) (holding that an
action under RLUIPA does not exist for individualpacity claims and the sovereign immunity
of the State of Texas bars any RLUIPA cause obadtr official-capacity claims except claims
for equitable relief). (Docket Entry N0.134).

The Court will also deny plaintiff's motion togplement his pleading. A district
court may permit a party to file a supplementabgiag setting forth transactions or occurrences
or events which have happened since the date gil#faeling sought to be supplementéeb.

R. Civ. P. 15(d);Burns v. Exxon Corp.158 F.3d 336, 343 (5th Cir. 1998). A supplemienta
pleading may bring in new claims and parties whensubsequent events alleged stem from the
original cause of actionGriffin v. County Sch. Bd. of Prince Edward Coyr8y7 U.S. 218,
226-27 (1964). Other than being transferred to S$tengfellow Unit, where Mossbarger is
warden, plaintiff sets forth no transactions, ocences, or events to show that Warden
Mossbarger was, or is, personally involved in aagacity with any of the events giving rise to
plaintiff's original complaint or to his proposedpplemental claims. Likewise, plaintiff states

no specific reason for his belief that the Stritigfe kitchen does not comply with the laws of
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kashruth? except that the kitchen has not been certifiecplayntiff's designated expert. Nor
does he set forth transactions, occurrences, ort®vtleat would give rise to a claim that TDCJ
has denied him kosher meals after he was trandfeaehe Stringfellow Unif. Moreover,
“[lliberality in pleading does not bestow on addént the privilege of neglecting [his] case for a
long period of time.”Matter of Southmark Corp88 F.3d 311, 315-16 (5th Cir. 1996). Months
after plaintiff was transferred to the Stringfelldnit, plaintiff and his attorneys were explicitly
notified that plaintiff's case was subject to diseal as moot because he had been transferred to
the Stringfellow Unit. Plaintiff, nevertheless,ddnot move to amend or supplement his
complaint with an allegation that he had been dakkasher meals on the Stringfellow Unit until
defendants sought to dismiss the complaint as m8ee e.g. Rainey v. Herrer@ivil Action
No.C-06-097, 2007 WL 2142091, slip op. at 1 (S.Bx.TJuly 25, 2007) (applying the Rule 15(a)
factors in denying plaintiff’'s motion for leave fite supplemental complaint).

With respect to petitioner’'s proposed claim th&CJ has refused to guarantee
that he will received kosher meals if he is transi@ off the Stringfellow Unit, the Court finds
that plaintiff's request for a permanent injunctioaquiring defendants to provide him with a
nutritionally sufficient kosher diet, sufficientipcorporates this claim. Accordingly, plaintiff's
Opposed Motion for Leave to File an Amended andp&mpental Complaint (Docket Entry

No0.117) is DENIED.

2 Plaintiff concedes that he receives food from masate kitchen at the Stringfellow Unit, although ¢domplains
that the kitchen provides only dried cereal, bopethtoes, tofu, and other vegetarian fare. (DbEkéry No.117).

3 Moreover, the record does not show that plaintiffany other Jewish inmate at the Stringfellow Utmdts
complained, grieved, or attested that the foodeskat the Stringfellow Unit is not kosher.
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C. Motion to Dismiss

Pending are defendants’ Motion to Dismiss, ortHe Alternative Motion for
Summary Judgment (Docket Entry No.110) and SuppiaheéMotion to Dismiss or, In the
Alternative, Motion for Summary Judgment (DockettigriNo.122), and plaintiff's Motion for
Summary Judgment. (Docket Entry N0.128).

Defendants seek dismissal of plaintiff's compiainder Rules 12(b)(1) and (6)
and 56(c) of the Federal Rules of Civil Procedunetiee ground that plaintiff has received the
relief sought by his voluntary transfer to the &ifellow Unit. (Docket Entry No0.110).
Defendants also claim that because of the Fifttutis holding inBaranowski v. Hart486
F.3d 112 (5th Cir. 2007), plaintiff's complaintfectually and legally insufficient to state a claim
under RLUIPA. (Docket Entry No.122).

Plaintiff argues that a material fact questionsesxas to whether plaintiff is
actually receiving kosher food on the Stringfelldimit. Plaintiff also argues that even if he
were receiving kosher food, he would still havaghtrto declaratory and injunctive relief, and
nominal damages “because his claims fall well wittwo exceptions to mootness: voluntary
cessation and capable of repetition yet evadingeweV (Docket Entry No0.118). Plaintiff
further argues thaaranowskiholding does not overcome plaintiff’'s summary jodnt proof.
(Docket Entry No.127). Plaintiff seeks summaryguogent on the ground that defendants have
violated RLUIPA by denying him a kosher diet. (RetEntry No.128).

Under Rule 12(b)(1) of the Federal Rules of CRtibcedure, a claim is properly
dismissed for lack of subject matter jurisdictiorhem the court lacks the statutory or
constitutional power to adjudicate the claitdome Builders Ass'n, Inc. v. City of Madisd43

F.3d 1006, 1010 (5th Cir. 1998). A Rule 12(b)(Mtimn to dismiss should be granted “only if it
12



appears certain that the plaintiff cannot prove setyof facts in support of his claim that would
entitle him to relief.” 1d.

A party may bring either a “facial attack” or f@€tual attack” upon a complaint’s
subject matter jurisdiction pursuant to Rule 12(h)See Rodriguez v. Tex. Comm'n on the, Arts
992 F.Supp. 876, 878 (N.D. Tex. 1998jf'd 199 F.3d 279 (5th Cir. 2000). “A facial attack
requires the court merely to decide if the plafrtidis correctly alleged a basis for subject matter
jurisdiction” by examining the allegations in thengplaint, which are presumed to be trifgee
id. (citation omitted). A facial attack usually ocswearly in the proceedings and directs the
court’s attention only to “the sufficiency of thdegations in the complaint because they are
presumed to be true.Patterson v. Weinberge644 F.2d 521, 523 (5th Cir. 1998). If sufficient
those allegations alone provide jurisdiction. Heere if the defendant supports the motion with
evidence, then the attack is factual, and “no pmgtive truthfulness attaches to plaintiff's
allegations, and the existence of disputed matéachk will not preclude the trial court from
evaluating for itself the merits of jurisdictionalaims.” Williamson v. Tucker645 F.2d 404,
413 (5th Cir. 1981). In a factual attack, mattewsside the pleadings, such as testimony and
affidavits, may be considereilenchaca v. Chrysler Credit Carp13 F.2d 507, 511 (5th Cir.
1980). Moreover, a factual attack may occur atstage of the proceedingtd. Regardless of
the nature of the attack, the plaintiff constatdars the burden of proof that jurisdiction does in
fact exist. Id.

Defendants’ mootness contention is a factuathkttequiring the Court to look at
matters outside the pleadingsSee id. Accordingly, no presumption of truth attaches to

plaintiff's factual allegations concerning mootneS§ge Williamson645 F.2d at 412.
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The argument that a claim is moot challengesthet’s jurisdiction. See Eddins
v. Excelsior Ind. Sch. Dist88 F.Supp.2d 695, 701 (E.D. Tex. Mar. 15, 2000xlaim becomes
moot if it “no longer present[s] a case or contrgyeunder Article Ill, 8 2 of the Constitution.”
Spencer v. Kemna&23 U.S. 1, 7 (1998). Under the case or contsyweequirement, “[t]he
parties must continue to have a ‘personal stakbaroutcome’ of the lawsuit.1d. “This means
that, throughout the litigation, the plaintiff ‘mulsave suffered, or be threatened with, an actual
injury traceable to the defendant and likely taédressed by a favorable judicial decisiond:.

The Declaratory Judgment Act also requires amuaaontroversy” between the
parties before a federal court may exercise itsgistion. 28 U.S.C. § 2201(aletna Life Ins.
Co. v. Haworth 300 U.S. 227, 239- 41 (1937). The standard uAdgele 1l “is identical to the
actual controversy requirement under the Declayatodgment Act.”Texas v. West Publ’'g Go
882 F.2d 171, 175 (5th Cir. 1989). A district dolaicks subject matter jurisdiction to issue a
declaratory action pursuant to 28 U.S.C. § 220a#gss an actual controversy exisis..

RLUIPA provides the following, in pertinent part:

No government shall impose a substantial burdethemeligious exercise

of a person residing in or confined to an instdati . . even if the burden

results from a rule of general applicability, umslethe government

demonstrates that imposition of the burden onpkeaton—

(1) is in furtherance of a compelling governmeirigrest; and

(2) is the least restrictive means of furtheringatthcompelling

governmental interest.

42 U.S.C. § 2000cc-1(a) (1)-(2). The religious exént bears the threshold burden of proving
the existence of a substantial interference wittelaious exercise.ld. 8 2000cc-2(b). If a

substantial burden is proven, the government mestamstrate that compelling interest test is

satisfied. Id.
14



Keeping kosher qualifies as a religious exertiusehe practice of Judaism under
RLUIPA. Baranowski,486 F.3d at 124). “Given the strong significamée&keeping kosher in
the Jewish faith, the TDCJ’s policy of not provigikosher food may be deemed to work a
substantial burden upon [a Jewish inmate’s] praatichis faith. Id. at 125;see alscAdkins v.
Kaspar, 393 F.3d 559, 569-71 (5th Cir. 2004) (definingubstantial burden as an action by
defendants that either influences the plaintifatd in a way that violates his religious beliefs or
forces him to choose between enjoying some gegexadilable, non-trivial benefit or following
his religious belief). RLUIPA is not violated “wteethe defendant did not provide kosher meals
based on the compelling governmental interestsahtaining security and ‘abating the costs of
a prisoner's keep™ and where “the administratived éoudgetary interests at stake cannot be
achieved by any different or lesser meankl” at 125-26 (quotingAndreola v. Wisconsjr211
Fed. Appx. 495, 498-99 (7th Cir. 2006) (unpublishadd comparingutter v. Wilkinson544
U.S. 709, 726 (2005)).

Plaintiff seeks declaratory and injunctive rehefm the Eastham Unit’s refusal to
provide him with a nutritionally balanced kosheetdi (Docket Entries No. 1, No.117, No.127,
No0.128). As previously discussed, defendants cwhtend plaintiff concedes, that plaintiff is no
longer incarcerated on the Eastham Unit but has braesferred to the Stringfellow Unit, where
TDCJ has established a Jewish Enhanced Programa &usher kitchen. (Docket Entries
No0.110, 118). Plaintiff, however, contends hisroRare live for the following reasons: First,
he denies that the food he is now receiving is &gstherefore, he claims a material factual
dispute exists over whether he has received arhysofequested relief. Second, he argues that
even if he is now receiving kosher food, the voluptcessation of the illegal conduct on the
Eastham Unit does not make the case moot and lingedl violation is capable of repetition.
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Finally, plaintiff seeks nominal damages, a claimick plaintiff concedes is foreclosed by the
holding of theSossamorCourt. (Docket Entries N0.118, No0.134).

After a thorough review of the entire record, eurt finds no issue of material
fact with respect to whether the food served tinpifaon the Stringfellow Unit is kosher for the
reasons previously discussed. Although plaintifciies that he was not allowed to
independently certify that the kitchen was koslivdket Entry No.118), plaintiff state no facts
to support his claim that he has continued to meediekosher food at the Stringfellow Unit other
than the fact that he does not know if the fooklasher because he is not an expert and that the
food served at the Unit does not conform to a koshenu that he purportedly attached to his
declaration. (Docket Entry No0.128-2, page 4). &baer, he provides no other probative
evidence to support his claim that the food seitegaim on the Stringfellow Unit is not koshr.
On the other hand, defendants’ exhibits supporir ttlaim that the Stringfellow kitchen is
kosher and the food prepared and served to Jewishtes on the unit, including plaintiff, is
kosher. (Docket Entries N0.110, N0.120, No.121,1188, No.123, Exhibits).

Plaintiff is no longer incarcerated on a TDCJ tithat is incapable of providing
him with a kosher diet to accommodate his religibakefs. Because he has been transferred to
the Stringfellow Unit, where kosher food is pregheand served in a kosher kitchen, plaintiff's
request for injunctive and declaratory relief isahoSee Herman v. Holidag38 F.3d 660, 665

(5th Cir. 2001) (finding that request for injunctihvand declaratory relief becomes moot when

* Plaintiff attached the affidavit of Billy Piercthe Director of the TDCJ’s Chaplaincy Departmertjoli was filed

in theBaranowskicase. (Docket Entry No.128-9). Pierce attesthénaffidavit, dated October 21, 2004, that “[n]o
TDCJ unit is currently set up to accommodate a &psliet, which requires food preparation underaiertitual
requirements and without contact with non-kosherdft (Id., page 4). Plaintiff has also attached defendants
second and third supplemental responses to pEsnfifst set of interrogatories, signed and dabgddefendants’
counsel in 2008, which recite whole portions ofréees affidavit, including the statement that no QD unit
currently set up to accommodate a kosher diet.ckBoEntries N0.128-4, N0.128-5).
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inmate leaves the complained-of prison facilityd &fajny suggestion of relief based on the
possibility of transfer back to the [facility] ied speculative to warrant relief).

Plaintiff, however, contends the voluntary cessabf defendants’ illegal conduct
on the Eastham Unit does not make the case mdmcket Entry No.118). The standard for
determining whether a case has been mooted byeadhsit's voluntary conduct is stringent. “A
case might become moot if subsequent events maadbsiblutely clear that the allegedly
wrongful behavior could not reasonably be expettetecur.” SossamanNo0.07-50632, 2009
WL 382260 at *4 (quotindrriends of the Earth, Inc. v. Laidlaw Environmengsrvs, Inc 528
U.S. 167, 189 (2000)). The party asserting moathegars the heavy burdeldl.

Under Fifth Circuit precedent, RLUIPA is not \atéd by TDCJ’'s failure to
provide a kosher diet to a Jewish inmate at thé afmiis incarceration because of compelling
administrative and budgetary constrainBaranowskj 486 F.3d at 125-26. Defendants concede
that plaintiff was not served kosher food on thatBam Unit of TDCJ. Defendants, however,
have shown that notwithstandifaranowski it sought to lessen the substantial burden on the
religious expression of plaintiff and other likemates by transferring them to the Stringfellow
Unit, where a kosher kitchen has been establisfiedcket Entry No. 121).

“[Clourts are justified in treating a voluntarpwernmental cessation of possibly
wrongful conduct with some solicitude, mooting Gat®at might have been allowed to proceed
had the defendant not been a public entity—a pmmacthat is reconcilable withaidlaw.”
SossamonNo.07-50632, 2009 WL 382260 at *4 (citations ded). “Although Laidlaw
establishes that a defendant has a heavy burdprote that the challenged conduct will not
recur once the suit is dismissed as moot, govertahantors in their sovereign capacity and in
the exercise of their official duties are accor@degdresumption of good faith because they are
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public servants, not self-interested private partigVithout evidence to the contrary, [the Court]
assume[s] that formally announced changes to affigovernmental policy are not mere
litigation posturing.” Id. In this case, the good faith nature of TDCJ’dqyois buttressed by the
fact that the State of Texas has given plaintifit tvhich he did not obtain under Fifth Circuit
precedent or in district court.

Plaintiff also complains that TDCJ'’s alleged RBA violation falls within a
separate exception to mootness in that it is capablepetition yet evading review. (Docket
Entry No.118). Plaintiff contends in this casettthee issues have not been fully litigated and the
State of Texas has asserted the right to subjasttif to the same action againldy). Plaintiff
claims that “TDCJ refused to accept any agreemieait guaranteed kosher food throughout
Moussazadeh'’s period of incarcerationld.).

“Although a case may appear to be technically teahoa continuing controversy
exists if the problem is likely to recur yet evadwiew. . . . For a case to fall within this
category, two requirements must be met: (1) thatchn of the challenged action must be too
short to allow full litigation; and (2) a reasonaldxpectation must exist that the same party will
be subjected to the same action agaiRierce v. Winograd757 F.2d 714, 715 (5th Cir. 1985)
(citations omitted). Defendants correctly contehdt issues regarding plaintiff's right to a
kosher diet if TDCJ were to cease its kosher kitcire the future or transfer plaintiff to a
different unit where he was unable to obtain a kosheal are capable of review. (Docket Entry
No.122). The disposition of the pending suit daes preclude plaintiff from exhausting his
administrative remedies and filing another suifaderal court. Moreover, given the extent to

which TDCJ has attempted to accommodate plaintifflgyious beliefs, the Court finds that any
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claim that plaintiff might be transferred to anatlmit, where kosher food is unavailable, is too
speculative to avoid mooting the case.

Accordingly, the Court finds that this Court lackubject matter jurisdiction to
address the merits of plaintiff's complaint purstnRule 12(b)(1) of the Federal Rules of Civil
Procedure. Defendants’ motion to dismiss (Dockatries No0.110, No0.122) is, therefore,
GRANTED.

[ll. CONCLUSION

Based on the foregoing, the Court ORDERS thewig:

1. Defendants’ Motion to Dismiss (Docket Entries N6,IN0.122) is
GRANTED. All claims against all defendants are MISSED.
Plaintiff's complaint is DISMISSED WITH PREJUDICEBIf want
of jurisdiction pursuant to Rule 12(b)(1) of thedEeal Rules of
Civil Procedure.

2. Plaintiffs Opposed Motion for Leave to File an Anded and
Supplemental Complaint (Docket Entry No.117), Ogabsotion
for Reconsideration and Opposition to Defendantgppased
Motion to Stay Discovery (Docket Entry No0.119), Néwt for
Summary Judgment (Docket Entry No.128) are DENIED.

3. All other pending motions are DENIED AS MOOT.

The Clerk shall provide a copy of this Orderhe parties.

SIGNED at Houston, Texas, this 26th day of Magd(9.

-

W-f—/ﬁd.’._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE

19



