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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

ROBERT L BROWN,

Plaintiff,

VS. CIVIL ACTION NO. G-09-257

SHAMEKA JONES,

w) W W W W W W W

Defendant.

MEMORANDUM AND ORDER OF DISMISSAL

Robert L. Brown (TDCJ # 877851), an inmate in odgtof the Texas Department of
Criminal Justice-Correctional Institutions DivisiofTDCJ-CID), has filed a complaint under 42
U.S.C.81983, alleging an excessive use of fosc€drrectional Officer Shameka Jones at the
Darrington Unit. Defendant Jones has moved for mamny judgment by and through the
Attorney General of Texas. (Doc. # 14). Brown fiesl a response (Doc. #19). Based on the
pleadings, the motions, the summary judgment reaod the applicable law, this court grants
the defendant’s motion for summary judgment. Tdesons for this ruling are stated below.

l. Background

A.  Plaintiff's Allegations

Brown complains of an incident that occurred dufg) incarceration at the Darrington
Unit. He alleges that on December 3, 2008, he ngagning from the property room to his
assigned housing when he was stopped by defendaas Jn the hall. The defendant ordered
Brown to stop and face the wall so that she co@dopm a pat down search. When Brown
complied with the order the defendant struck Bromvthe groin area, causing him to buckle and
scream in pain. The defendant then ordered Brownfdte the wall” or he would receive a

disciplinary case for failing to obey a direct ard®rown complied and the defendant began her
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pat down search by grabbing his testicles and sgjugehem forcefully, stating, “no pain no
game [sic].” Brown screamed in pain and yelledréork. The defendant then ordered Brown to
return to his housing area. On an unspecified dfiée the incident, Brown noticed blood in his
urine. He was examined in the infirmary on Deceni# 2008, and a urinalysis confirmed the
presence of blood in Brown’s urine. Brown filed [st@ne and Step Two grievances; response to
the Step Two grievance stated that it was deteminethe Regional Office of the Inspector
General that there was insufficient evidence tanaggre investigation. Brown seeks compensatory
damages.

B. The Summary Judgment Evidence

In her motion for summary judgment, defendant 3atenies the plaintiff's allegations
and in support of her argument has filed the foilgrssummary judgment evidence (Doc. #14):

Exhibit A: Affidavit of Steven P. Bowers, M.D.

Exhibit B: Affidavit of No Records Found for TDCJ UskForce Dept.
Exhibit C. Relevant Grievance Records

Exhibit D: Relevant TDCJ Medical Records

Exhibit E Relevant UTMB Medical Records

The defendant asserts that there is “zero evidetha the pat-down of Brown ever
occurred. No use of force investigation was cotetlidecause Brown did not file a grievance
until thirteen (13) days after the incident allelyaatcurred. (Doc. # 14, Exh. B).

Brown’s medical injury claims were reviewed by [3teven P. Bowers, a physician at
the University of Texas Medical Branch and the Blioe of the Continuing Medical Education
Committee for the University of Texas Medical BranCorrectional Managed Care. In his
affidavit (Doc. #14, Exh. A), Bowers gives a digdidescription of Brown’s medical history

following the December 3, 2008, incident made tagidof this suit, summarized as follows:

12/4/08: a “use of force” nursing note revealst tBeown denied any injury and
there were no visible signs of injury;



12/4/08-
12/8/08

12/12/08:

12/17/08:

12/23/08:

12/31/08:

1/21/09:

4/9/09:

5/27/09:

6/19/09-

12/20/09:

12/20/09:

2/23/10:

no symptoms or complaints;

urinalysis revealed blood and a few duaat

examination by Dr. Okoye - antibiotiecglgpain medication prescribed for
tenderness;

follow-up examination by Dr. Okoye - pdiad subsided; diagnosis of
resolving orchitis (inflammation of the testicle&rown ordered to finish
antibiotics and follow up with a urinalysis;

examination by Dr. Ahmad for complaintX®/30/08 of testicular pain and
burning during urination; exam revealed blood ininey testicular
tenderness; assessment was testicular trauma; mpedication and
ultrasound of scrotum were ordered;

ultrasound revealed diffuse bilateral nalithiasis (presence of minute
calculi or gravel) and deposits in the tubules bé ttesticles; pain
medication prescribed and urology appointment saleekl

examination by Dr. Hulipas aftentinuing sick call requests complaining
of testicular pain; no nausea or vomiting, whicltagnmon with testicular
pain; no testicular swelling; no problems ambulgtinvhich is often
difficult with testicular pain; continue current dieations;

examination by urologist at UTMB; Browrerded being treated with
antibiotics and having urine cultures performedaraxrevealed morbid
obesity, a very small meatus (congenital), smatickes bilaterally and
tender to palpation; urinalysis negative for bloedjdence of infection;
Brown refused a cystourethrogram; two week coufsmtibiotics ordered;

complaints of testicular pain; examinations edgd no significant
findings; pain medication congdy

urinalysis positive for blood;da&m antibiotic prescribed,;
Brown’s “keep on person” medications a@cBim antibiotic and two

blister packs of Motrin (the same medications pibsd at various medical
visits) found by security.

Dr. Bowers states that there are several possidleses of Brown’s testicular pain,

hematuria and urinary infections “for which he wasated several times with varying



medication, some of which he hoarded and did nkée tas prescribed.” He noted that
microlithiasis is not brought on by trauma; Browmisnary infections were most likely due to
the focal stricture in his urethra; morbid obesi#yises decreased venous flow in the scrotum and
can be painful; and trauma to the scrotum couldehaduced testicular swelling as well as
immediate blood in the urine. Dr. Bowers statest 8rown’s refusing a cytoscopy significantly
limited the ability to more accurately diagnose tosdition, and that “not taking medication as
prescribed can further confuse the diagnostic pmctu Dr. Bowers concluded his affidavit
stating: “Even assuming that Brown’s scrotum andigpevere “cuffed” and his testicles were
squeezed, it is unlikely that it had or has anyglderm detrimental effects on Brown’s
genitourinary system or any other body system.”

I. The Legal Standard on Summary Judgment

The defendant’s motion for summary judgment is gogd by Rule 56 of the Federal
Rules of Civil Procedure. Rule 56 mandates theyasftsummary judgment, after adequate time
for discovery and upon motion, against a party vidits to make a sufficient showing of the
existence of an element essential to the partyge,c@nd on which that party will bear the burden
at trial. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The moving party hasturden of
showing that summary judgment is appropriaBee Martco Ltd. Partnership v. Wellomsc.,
588 F.3d 864, 871 (5th Cir. 2009) (citirigelotex 477 U.S. at 323). Summary judgment is
appropriate when “the pleadings, the discovery dmtlosure materials on file, and any
affidavits show that there is no genuine issueoaarty material fact and that the movant is
entitled to judgment as a matter of laweED. R. CIV. P. 56(c)(2);Celotex Corp.477 U.S. at 322-

23.



If the moving party meets its initial burden, g nonmoving party ‘must identify
specific evidence in the record and articulate rttener in which that evidence supports that
party’s claim.” Peterson v. City of Fort Worth, TeX588 F.3d 838, 844 (5th Cir. 2009)
(quotation omitted). The non-movant must do mdrant simply show that there is some
“metaphysical doubt” as to the material fadidatsushita Elec. Indus. Co. v. Zenith Radio Corp.,
478 U.S. 574, 587 (1986). “A fact is material offlyts resolution would affect the outcome of
the action, ... and an issue is genuine only & évidence is sufficient for a reasonable jury to
return a verdict for the nonmoving partyWiley v. State Farm Fire and Cas. C885 F.3d 206,
210 (5th Cir. 2009).

In deciding whether a genuine and material faalassas been created, the facts and
inferences to be drawn from them must be reviewedte light most favorable to the nonmoving
party. Matsushita Elec. Indus. Co478 U.S. at 587-88. However, factual controversies
resolved in favor of the non-movant “only ‘when lhgparties have submitted evidence of
contradictory facts.” Alexander v. Eeds392 F.3d 138, 142 (5th Cir. 2004). The nonmogant
burden is not met by mere reliance on the allegatmr denials in the non-movant’s pleadings.
Diamond Offshore Co. v. A & B Builders, In@02 F.3d 531, 545 n. 13 (5th Cir. 2002).
Likewise, “conclusory allegations” or “unsubstatei assertions” do not meet the non-movant’s
burden. Delta & Pine Land Co. v. Nationwide Agribusiness.|1€0.,530 F.3d 395, 399 (5th Cir.
2008). Instead, the nonmoving party must presgetiic facts which show “the existence of a
genuine issue concerning every essential compafatd case.” American Eagle Airlines, Inc.

v. Air Line Pilots Ass’n, Int'l343 F.3d 401, 405 (5th Cir. 2003).



[l. The Claims Against the Defendant in Her Individual Capacity

The defendant asserts that she is entitled tafgaaimmunity as a matter of law because
Brown failed to allege a constitutional violation.

To determine whether a public official is entitleml qualified immunity for an alleged
constitutional violation, reviewing courts typicaltonduct the two-prong analysis established in
Saucier v. Katz533 U.S. 194 (2001nverruled in part by Pearsom25 U.S.223, 129 S.Ct. 808,
817 (2009). The first prong of th8aucier analysis asks whether, taken in the light most
favorable to the party asserting the injury, thetdaalleged show that the official’s conduct
violated a constitutional rightSee Scott v. Harrj$50 U.S. 372 (2007) (citinGaucier 533 U.S.
at 201). “If, and only if, the court finds a vitilan of a constitutional right, ‘the next, sequahti
step is to ask whether the right was clearly esthédl ... in light of the specific context of the
case.”ld. (quotingSaucier 533 U.S. at 201). If there is evidence to suppw violation of a
constitutional right, the second prong of ®&ucieranalysis asks whether qualified immunity is
appropriate, nevertheless, because the defendaittms were objectively reasonable “in light
of clearly established law at the time of the cartda question.” Hampton Co. Nat'l Sur.,
L.L.C. v. Tunica County, Mis43 F.3d 221, 225 (5th Cir. 2008) (quotiRgeeman v. Gore
483 F.3d 404, 410-11 (5th Cir. 2007)).

The Supreme Court has recently clarified that tiwe-prong protocol established in
Saucieris no longer mandatory for resolving all qualifieamunity claims. Pearson 129 S.Ct.
at 818. Reviewing courts are permitted “to exerdigeir sound discretion in deciding which of
the two prongs of the qualified immunity analyslsosld be addressed first in light of the

circumstances in the particular case at harld.” In this case, the Court finds it appropriate to



determine initially whether a constitutional viatat occurred under the traditional two-step
procedure established $aucier.

In the case of a qualified immunity defense, thealisummary judgment burden of proof
is altered. See Gates v. Texas Dep't of Protective and Regyl&ervs.537 F.3d 404, 419 (5th
Cir. 2008). An official need only plead his goadith, which then shifts the burden to the
plaintiff, who must rebut the defense by estabtighthat the official's allegedly wrongful
conduct violated clearly established lawee Mitchalik v. Hermand22 F.3d 252, 262 (5th Cir.
2005) (citingBrazan v. Hidalgo County246 F.3d 481, 489 (5th Cir. 2001)). The plafritiéars
the burden of negating the defense and cannobresbnclusory allegations and assertions, but
must demonstrate genuine issues of material f@@rdeng the reasonableness of the official’'s
conduct. Mitchalik, 422 F.3d at 262see also Ontiveros v. City of Rosenberg, Te&4, F.3d
379, 382 (5th Cir. 2009) (noting that, to avoid soany judgment on qualified immunity, a
plaintiff need not present “absolute proof, but mo$fer more than “mere allegations”)
(quotation omitted).

A. The Excessive Use of Force Claim

Under the Eighth Amendment, a correctional offisause of excessive force against a
prisoner may constitute cruel and unusual punishmedadson v. McMillian 503 U.S. 1 (1992).
Inmates raising allegations of excessive force mshsiv that the force used was malicious and
sadistic and for the very purpose of causing haather than in a good faith effort to restore
discipline; the Supreme Court also noted that tighth Amendment's prohibition of cruel and
unusual punishment necessarily excludes from datisthal recognitionde minimisuses of
physical force, provided that the use of force @ of a sort "repugnant to the conscience of

mankind."ld.



In accordance with the decision kudson the Fifth Circuit has instructed the courts in
this circuit to consider five factors in analyziagcessive use of force claims: (1) “the extent of
the injury suffered; (2) the need for the applicatof force; (3) the relationship between the need
and the amount of force used; (4) the threat ressgrperceived by the responsible officials;
and, (5) any efforts made to temper the severitg tdrceful response.’Hudson v. McMillian
962 F.2d 522, 523 {5Cir. 1992). With reference to the first factoreti¥ifth Circuit has
expressly held that the claimant must show injutieg are more thade minimis even if not
"significant, serious, or more than minotGomez v. Chandlerl63 F.3d 921 (5th Cir.1999);
accord, Hudson503 U.S. at 7. Not every push or shove, evé@milay seem unnecessary in the
peace of a judge's chambers, violates a prisonenistitutional rightsJohnson v. Glick481
F.2d 1028, 1033 (2nd Cirgert. denied414 U.S. 1033 (1973).

There appears to be little, if any, evidence thatmedical problems complained of by
Brown were attributable to actions taken by defemdanes. Brown was examined by medical
personnel on December 4, 2008, the day after fegea trauma to his scrotum. At that time,
Brown denied having any injuries and no visiblaurigs or adverse health effects from a use of
force were observed. (The medical record and afftdof Dr. Bowers also reveal that Brown
had no symptoms or complaints of injury on that.flafs correctly noted by the defendant, it
does not appear that Brown’s complaints of pain suftering manifest until several days after
the initial examination. In his affidavit, Dr. Banss noted that Brown had several pre-existing
medical conditions that could have caused his sgmgt including microlithiasis, focal stricture
in his urethra and morbid obesity. Bowers also eidkat Brown atypically did not display any
difficulty walking either the day after the injurgr four months later when he was still

experiencing pain. Brown also hoarded his painioatidn, which he requested frequently, and



his antibiotics, which can be rendered ineffectireen not taken as directed. Because Brown did
not file a grievance until thirteen days after timeident (thus precluding a use of force
investigation) and did not voice a complaint orwhany signs of injury until several days after
the incident, the Court can only conclude that Br@anjuries, even if they did occur as alleged,
werede minimisat best. As such, Brown’s claims are excludedthfomnstitutional recognition
and must be dismissed.

IV. CONCLUSION

For the reasons discussed, the defendant’'s mfirasummary judgment ISRANTED
and this action IDISMISSED with prejudice as frivolous and for failure to tsta claim for
which relief can be granted.

All pending motions ar®ENIED as moot.

The Clerk shall provide a copy of this order by rgular mail, facsimile transmission,
or e-mail to: (1) the TDCJ - Office of the GeneralCounsel, P.O. Box 13084, Austin, Texas,
78711, Fax Number (512) 936-2159; (2) the Inmate dst Fund, P.O. Box 629, Huntsville,
Texas 77342-0629, fax: 936-437-4793; and (3) thestict Clerk for the Eastern District of
Texas, Tyler Division, 211 West Ferguson, Tyler, B&as, 75702, Attention: Manager of the
Three-Strikes List.

SIGNED at Houston, Texas this 10th day of Mard, 12

o LS

Kenneth M. Hoyt
United States District Judge




