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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

ELLA WEES HIGGINBOTHAM,

Plaintiff,

VS. CIVIL ACTION NO. G-09-310

CLEAR CREEK INDEPENDENT

§
§
§
§
§
§
SCHOOL DISTRICT et al, 8
§
§

Defendants.

MEMORANDUM ORDER & OPINION

Plaintiff Ella Wees Higgenbothdnworked as a deaf education interpreter
with the Clear Creek Independent School Distri€@GtSD”) and the Galveston
Brazoria Cooperative for the Hearing Impaired (“Deop”) until her termination
in April 2009. CCISD fired Higgenbotham after caoieting an investigation
which found that Higgenbotham chastised a femadgh lsichool student for her
attire and pulled on the student’'s shirt, expospagt of the student’s breast.
Following her termination, Higgenbotham hired legalinsel and unsuccessfully
challenged the termination through CCISD'’s fourellegrievance process.

In this lawsuit, Higgenbotham claims that CCISD #&mel Coop (1) deprived

her of substantive due process by publicizing falsé stigmatizing charges about

! Although Plaintiff’'s name is spelled “Higgenbotharah the docket sheet for this case, the
Court believes that the correct spelling of her eam“Higgenbotham” based on the parties’
submissions and will refer to her as such.
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her termination without providing her the opportynio clear her name; and
(2) violated procedural due process by denyingdtirquate safeguards to rebut
the charges that led to her termination. Higgemmis substantive due process
claims originally extended to three individual dedants employed by the School
District and Coop, but the Fifth Circuit dismissttbse claims on interlocutory
appeal.Higgenbotham v. Connastet20 F. App’x 466, 469 (5th Cir. 2011).

CCISD and the Coop now seek summary judgment. ingareviewed the
briefing, record, and applicable law, the Court @ades that the Fifth Circuit’s
ruling that Higgenbotham did not establish an ulyteg substantive due process
violation against the individual defendants warsastimmary judgment on that
claim with respect to CCISD and the Coop. Her pdaral due process claim also
fails because an at-will employee like Higgenbothatoes not have a
constitutionally protected property interest. Aatingly, Defendants’ Motion for
Summary Judgment GRANTED.

l. BACKGROUND

The incident that led to Higgenbotham'’s terminatomcurred during a first
period class at Alvin High Schoblwhere Higgenbotham served as a deaf

education interpreter for a deaf teacher and fivaf dr hard of hearing students.

2 Although the incident took place at Alvin High SchoseeDocket No. 56-3, which is not in
CCISD, CCISD served as the fiscal agent for the pgCdaring the 2008-2009 school year,
making Higgenbotham a CCISD employe®eeDocket No. 54, Ex. A Y 3—-4. Higgenbotham
interpreted for both CCISD and Alvin ISD at the é@mDocket No. 56-2 { 9.
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The alleged student victim and Higgenbotham prowidey different versions of
what took place. As documented by Sandra ConndtsemDirector of the Coop,
the student complained of Higgenbotham’s conduca tteacher, the Assistant
Principal, and Connatser on the day of the incid@&ucket No. 56-3see alsoAff.

of Sheila P. Haddock, Docket No. 54, Ex. A 11 5dthe student stated she was
“decorating” a picture of herself wearing a swintsan the computer when
Higgenbotham told her that the picture was inappate. Docket No. 56-3 at 1.
The student further alleged that Higgenbotham beld “look at you — you always
wear tight pants,” before gesturing that the sttiteyked like a prostitute, without
using that word specifically. Id. Finally, the student complained that
Higgenbotham then grabbed the student’s shirts—@iuown shirt with a tank
top underneath—and pulled them away from her bddgreby undoing three
buttons on the outer shirt and exposing part offdreast, but not the nippldd.
Another student in the class who claimed to witrtbesncident provided a similar
story to the Coop Director and the Assistant Ppakild.

In the original written statement Higgenbotham paed to administrators
on the day of the incident, she explained thatrafie student showed her the
picture, Higgenbotham “told her that she does netdnto show so much of
herself” and “outline[ed] the outside of her shirt. and how low-cut it was,” but

that “[Higgenbotham’s] finger did not touch her élgrat all.” Docket No. 54, Ex.

3/14



B-1. Higgenbotham provided a more detailed staténteter that day, which
added context about the student’s prior dress ¢sslees and Higgenbotham'’s
intention to help the studentd. at B-2. The amended statement also emphasized
that Higgenbotham “did not take [the student’s}tsbff in any way [or] touch her
with my hand at all” 1d. (emphasis in original). Higgenbotham’s affidaarid
latest Complaint elaborate that Higgenbotham omly & right hand and that she
never touched the student with that hand. Dockest N6-2 11 21-23, 54; 44 1 k-
m, vv. Instead, she maintains that the studenthguisier right hand away while
Higgenbotham was signing to hdd.

After obtaining information from Higgenbotham, thkkeged student victim,
the student witness, and the interpreter coordin@€G1SD administrators decided
to suspend Higgenbotham with pay pending an inyastin. SeeDocket Nos. 56-

2 1 46; 56-3. Roughly a month later, CCISD ternedaHiggenbotham, noting
that it had “concluded [its] investigation and detiaed that [Higgenbotham'’s]
conduct was inappropriate toward a student.” Dobdle 54, Ex. B-3. The letter
attributed Higgenbotham’s termination to “non-corapte with CCISD policy
and regulations,” including policies that requirepdoyees to “perform their duties
in accordance with . . . ethical standards” and¢dgmize and respect the rights of

students.”ld.
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Following her termination, Higgenbotham hired legalinsel and engaged
in the four-level grievance process designateddiemissed at-will employees, as
outlined in CCISD Board Policy DGBA (LocalSeeDocket No. 54, Exs. A-1, A-
3. For the Level I grievance, the Coop Director,conformance with CCISD
policy, investigated the incident, held a hearimgvaich Higgenbotham and her
lawyer contested the termination, and issued atemritesponse denying the
grievance. Id. at Exs. B-4 at 2; B 95:25-98:10, 142:8-12. Aswadld by the
CCISD policy, Higgenbotham and her lawyer appedlesl decision and later
attended a Level Il hearing in front of Cassandrdtds, CCISD’s Human
Resources Director, where they presented evidamtélaggenbotham’s version of
the events once agaiid. at Ex. B 142:13-143:4. Sutton rejected Higgenaorls
appeal in a letter, noting “it is determined thas.NHiggenbotham’s conduct was
inappropriate toward a female student” and “thatdhéies as an interpreter were
not performed in accordance with District policyd. at Ex. B-4 at 4. The process
repeated itself for the Level Il appeal during efhHiggenbotham and her lawyer
pled her case unsuccessfully in front of the CCK3istant Superintendent and
General Counselld. at Exs. B 141:18-145:5; B-4 at 5. Higgenbothai®std that
she was somewhat restrained in telling her versiotine events, but only by the

advice of her counsel, not CCISId. at Ex. B 143:10-145:5.
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As with the first three grievances, CCISD followksl internal procedures
for the final Level IV grievance. After Higgenbatim's lawyer filed that
grievance, CCISD’s Board of Trustees selected ragiprRichard Hightower to
conduct the hearing, review evidence, and provideeeommendation for
disposition. See id.at Ex. B-5. Hightower prepared a five-page recemdation,
in which he concluded that although Higgenbothanmsiently denied the
allegations against her, the administration haedasonable basis to believe the
allegations in light of the immediate and thorourgirestigation of the incidentld.
Higgenbotham was given notice of the recommendadiod an opportunity to
submit a written response for the Board’'s consittmma Id. at A-2.
Higgenbotham’s lawyer objected to the recommendaaad to the grievance
process generally because (1) he was not allowezmbéront the students who
made the accusations; (2) the hearings were ngt fased;” (3) the District’s
evidence was all hearsay; and (4) the first threevgnces were decided by the
administrators who originally sought terminatioocket No. 56-5. The Board
nonetheless voted to adopt the recommendationeggackt Higgenbotham'’s appeal.
Docket No. 54, Ex. A1 8.

Higgenbotham claims that CCISD later reported tiegad event to the
offender database as required by statute for sexfi@hses, and that CCISD’s

disclosure has prevented Higgenbotham from gaiaimg) securing employment.
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Docket No. 44 at 10, 29. CCISD, however, maintaivat it has not disclosed the
circumstances surrounding the termination to airg gharty, except in the course
of defending Higgenbotham’s subsequent claim fagnyployment benefits with
the Texas Workforce Commission. Docket No. 541atEx. A Y 7.

[I.  STANDARD OF REVIEW

When a party moves for summary judgment, the rewvigwourt shall grant
the motion “if the movant shows that there is nawgee dispute as to any material
fact and the movant is entitled to judgment as #enaf law.” Fed. R. Civ. P.
56(a). A dispute about a material fact is gendihéhe evidence is such that a

reasonable jury could return a verdict for the nowmmg party.” Anderson v.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986). All reasonable doobtgjuestions
of fact must be resolved in favor of the party appg summary judgmentSee
Evans v. City of Housto246 F.3d 344, 348 (5th Cir. 2001) (citation osuit

[Il. DISCUSSION

A. Substantive Due Process

State employment decisions that harm an individuagputation may
implicate Fourteenth Amendment liberty interest$ie Supreme Court has noted
that “[w]here a person’s good name, reputation,dnor integrity is at stake

because of what the government is doing to himceand an opportunity to be

heard are essential.Bd. of Regents v. RQtH08 U.S. 564, 573 (1972) (quoting
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Wisconsin v. Constantinead00 U.S. 433, 437 (1971)). But “the plaintiff stu
allege more than merely the stigma of dischargestabe a claim for deprivation of
a liberty interest.Hughes v. City of Garland204 F.3d 223, 226 (5th Cir. 2000)
(citation omitted). Instead, the discharge mustuocin a manner that creates a
false and defamatory impression about him and tktigmatizes him and
forecloses him from other employment opportunitiesld. (quoting White v.
Thomas 660 F.2d 680, 684 (5th Cir. 1981)). Specificadlyplaintiff must show:

(1) that she was discharged; (2) that stigmatizingrges were made

against her in connection with the discharge; lfa} the charges were

false; (4) that she was not provided notice or ppootunity to be

heard prior to her discharge; (5) that the chargese made public;

(6) that she requested a hearing to clear her nam;(7) that the
employer refused her request for a hearing.

Id. (citation omitted).

Higgenbotham alleges that Defendants damaged heutateon, and
consequently her job prospects, by publicly disopghe students’ allegations.
The claim is nearly identical to the one that th&hFCircuit dismissed on
interlocutory appeakee Higgenbotham20 F. App’x at 467—-69, however, it now
(1) is directed at CCISD and the Coop instead eirtimdividual representatives,
and (2) alleges that Defendants disclosed the stsidallegations to the Texas
Workforce Commission in addition to offender datsdsa

Those two differences do not alter the Fifth Citsudetermination that

Higgenbotham “fails to assert facts that would supgeveral elements listed in
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Hughes™® 420 F. App’x at 469. And the Fifth Circuit waseraly considering
whether Higgenbotham had made sufficient allegationher complaint to state a
claim under the Rule 12 standard; now, at the sumuagment stage, she faces
the higher burden of actually producing evidenceupport her claims.See St.
Paul Ins. Co. v. AFIA Worldwide Ins. C®37 F.2d 274, 279 (5th Cir. 1991)
(comparing Rule 12 and Rule 56 standards of review)

The first element of the substantive due proceasncthat Higgenbotham
fails to establish is that the “charges were maddip.” Hughes 204 F.3d at 226.
Her complaint, without any factual support, spet@dahat CCISD disclosed the
incident to a publicly available offender databbseause Texas law mandates the
reporting of sexual offenses toward minoiSee Higgenbothand20 F. App’x at
469. Higgenbotham produces no evidence showing whorteg the incident or to
which databaseld. As the Fifth Circuit stated, Higgenbotham “canrext on the
assumption that CCISD reported her conduct to digylavailable database on
the theory that Texas law requires the disclosdren@dents involving sexual

misconduct toward a minor” given that “CCISD neuaticated that it terminated

® Under the law of the case doctrine, “an issuean¥ lor fact decided on appeal may not be
reexamined either by the district court on remandy the appellate court on a subsequent
appeal.” Gene & Gene, L.L.C. v. Biopay L.L,&G24 F.3d 698, 702 (5th Cir. 2010) (quoting
Fuhrman v. Dretke442 F.3d 893, 896 (5th Cir. 2006)). The indiatldefendants were able to

appeal the ruling on the motion to dismiss becabhsy had asserted a qualified immunity
defense. But the Fifth Circuit’'s holding was thdiggenbotham had failed to allege an

underlying constitutional violation and did notriusn the immunity-specific question of whether
there was a violation of clearly established law.
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[her] for sexual impropriety.” Id. Higgenbotham now also cites Texas Family
Code § 261.101 as requiring disclosure for “abusaeglect,” but CCISD never
indicated that it terminated Higgenbotham on thgreeinds either.

Higgenbotham’s latest allegation—that CCISD disetbghe facts of the
incident to the Texas Workforce Commission—does sadvage the publication
element. CCISD admits that it disclosed its basis for fteation to the
Commission in the course of contesting Higgenbothamaim for unemployment
benefits. But the Fifth Circuit has establishedt tthe publication of stigmatizing
charges in defense of a related legal action impkérom Fourteenth Amendment
scrutiny. Kelleher v. Flawn761 F.2d 1079, 1088 (5th Cir. 1985) (quotidigwein
v. Mackey 511 F.2d 696, 699 (5th Cir. 19758ee also Burton v. Town of
Littleton, 426 F.3d 9, 18 (1st Cir. 2005) (“There is somenyr in this case.
Burton’s lawsuit—brought, to be sure, after she Qdficulty finding work as a
teacher—has now made public the reasons for tetimmaf her employment, as
was not true before.”).

In addition to the publication element, Higgenbothalso fails to establish a

* Higgenbotham also suggests in her deposition teétmdlants may have disclosed stigmatizing
charges to prospective or current employers, y#s f@ advance these allegations in her
complaint or summary judgment response. Regardleéggenbotham conceded at her
deposition that she has no evidence that CCISDodied the circumstances of her termination to
any prospective employers and that she often odnitee CCISD employment history from job
applications. SeeDocket No. 54, Ex. B 132:18-133:3, 75:6—75:22. dgeigootham also stated
that CCISD called her then-current employer, théiouLearning Center, and disclosed that
Higgenbotham had initiated a lawsuit, but Higgehbat fails to allege or present evidence that
CCISD disclosed any stigmatizing charges to Lufl@ee idat 71:1-72:3.
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genuine issue of material fact regarding the ietated elements of whether “she
requested a hearing to clear her name” and whétheremployer refused her
request for a hearing.Hughes 204 F.3d at 226. Higgenbotham presents nothing
in her latest complaint or summary judgment respdnschange or challenge the
Fifth Circuit’'s finding on appeal that “she doest ndentify the request for a
hearing or its denial.” Higgenbotham 420 F. App’x at 649. Indeed, “[t]he
allegations in the complaint point toward the op@sconclusion—that
Higgenbotham was able to present her side of iy &ioth verbally before the
assistant principal and in writing fd.

Higgenbotham pleads the same facts to supportuibstantive due process
claims against CCISD and the Coop that she assegeihst the individual
defendants. Accordingly, the Fifth Circuit's comsion that Higgenbotham’s
liberty interest claim was legally deficient holdsue against the current
Defendants. See City of Los Angeles v. Helld75 U.S. 796, 799 (1986) (“If a
person has suffered no constitutional injury at hlaeds of the individual police
officer, the fact that the departmental regulationght haveauthorizedthe use of
constitutionally excessive force is quite besidefbint.”) (emphasis in original).

B. Procedural Due Process

Higgenbotham’s second claim—which was not at issude interlocutory

appeal—is that she was deprived of procedural doeegs because the Defendants
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(1) based its termination decision on hearsay wadhwritten statement from the

students; (2) failed to timely disclose the evidenicused to base its decision;
(3) denied her the opportunity to cross-examineegses; and (4) denied her the
opportunity to conduct discovery.

“The requirements of procedural due process apply t the deprivation
of interests encompassed by the Fourteenth Amenitsrg@ntection of liberty and
property. When protected interests are implicatieel ,right to some kind of prior
hearing is paramount.”Roth 408 U.S. at 569-70. But “[pJublic employees,
including teachers, are entitled to due procesteptions prior to termination only
if they have a property interest in continued emplent.” Comb v. Benji's
Special Educ. AcadNo. H-10-3498, 2012 WL 1067395, at *5 (S.D. Thktar. 28,
2012) (citingRoth 408 U.S. at 576-78). Property interests arecredted by the
Constitution, but stem from independent sourcesh &s contract, city policy, or
state law.See Roth408 U.S. at 577.

Higgenbotham concedes that she was an at-will graplef CCISD. See
Docket No. 54, Exs. A 1 4, A-3 (“Personnel employedan at-will basis include
but are not limited to employees in the followirgfegories: paraprofessional and
auxiliary employees.”);see also Comb2012 WL 1067395, at *6 (noting
presumption in Texas that “employment is at-willags that relationship has been

expressly altered by contract or by express rutgsbcies limiting the conditions
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under which an employee may be terminated”) (ctegiand quotation marks
omitted). As an at-will employee, HiggenbothamIddoe terminated at any time,
and therefore had no constitutionally protected pprty interest in her

employment. Id. (quotingConner v. Lavaca Hosp. Dis267 F.3d 426, 439 (5th
Cir. 2001)); see alsoDocket No. 54, Ex. A-3 (“At-will employees may be
dismissed at any time for any reason not prohibidgdaw or for no reason, as
determined by the needs of the District.”).

While Higgenbotham cites several opinions that meqgcertain due process
protections, those cases involved contractuallytatutorily guaranteed benefits
and not at-will employmentSee, e.qg.Brock v. Roadway Express, Ind381 U.S.
252, 255 (1987) (involving federal statute thattpeted interstate truck driver
employment)Mathews v. Eldridge424 U.S. 319, 323 (1976) (involving receipt of
social security benefits). And no CCISD rule odipo secured an interest in
continued employment for Higgenbotham.

It is undisputed that CCISD abided by its rules palicies regarding at-will
employees complaints and grievanc&eeDocket No. 54, Ex. A-1. As described
in detail above, Higgenbotham, with the aid of ayar, filed a formal complaint
and engaged in the four-level grievance procesiiedtin CCISD Board Policy
DGBA (Local). Id. Although ultimately unsuccessful, she and heryEwvere

given the opportunity to present her case to thepCbDirector, the Assistant
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Principal, CCISD’'s Human Resources Director, CCKsOGeneral Counsel,
CCISD’s Assistant Superintendent, and CCISD’s Boafrdlrustees. At every
level, Higgenbotham received a written responsdingtathe basis for her
termination. CCISD provided Higgenbotham, an dt-employee, substantial
procedural safeguards both before and after hesination®

V. CONCLUSION

The Court is not called on in this case to deteemvhether Higgenbotham'’s
or the students’ version of events is the truth.natVis at issue is whether the
Defendants treatment of Higgenbotham complied WighConstitution’s guarantee
of due process of law. For the reasons discusbedea the Court finds no
evidence to support the claims of substantive ocguiural due process violations.
The Court thereforeGRANTS Defendants’ Motion for Summary Judgment

(Docket No. 54).

SIGNED this 14th day of September, 2012.

%%G/regg Costa

United States District Judge

®> Defendants also seek summary judgment on the dsouhat (1) the Coop was not
Higgenbotham’s employer and; (2) Higgenbotham dhite plead any custom or policy that was
the basis of the constitutional violation as isuieed for liability under 42 U.S.C. § 1983. The
Court need not reach these issues given its ruibgse.
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