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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

JEFFREY HUNTLEY,

Plaintiff,

VS. CIVIL ACTION NO. G-10-10

BAYER MATERIALSCIENCE, LLC,

w) W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

INTRODUCTION

Before the Court are the defendant, Bayer Mateciahce, LLC’s (“Bayer”) motion for
summary judgment, attachments and exhibits (Doctilden13), the plaintiff, Jeffrey Huntley’'s
response and attachments (Document No. 23), Bayeply and supplement (Documents Nos.
25 and 27) and the plaintiff's sur-reply (Documdiat 26). The Court has examined the motion,
reply, response and attachments and relevant dataraad determines that Bayer's motion for
summary judgment should be granted.

Il FACTUAL BACKGROUND

The plaintiff was employed by Bayer at its Baytokarcility on a railcar switch crew as a
site logistics technician in February 29, 2008, wihe sustained an injury to his leg. His job
duties “involved sorting rail cars using a switelgme on a rail spur” within the Facility in order
to deliver to various process areas of the plaatcars for loading and unloading various
materials. On the occasion, the plaintiff was sgy\as a production technician. He contends
that various companies that operate either in ocanjunction with Bayer and, specifically,
Harold Vaughn, were in control of the apparatus apgurtenances of the train that injured his

legs. Specifically, the plaintiff was serving agm@undman on tracks 601 through 604 while
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Vaughn was operating the switch engine. Vaughn pudling cars so that the plaintiff could

check the brakes on each car when he heard thdifflaall for help. Vaughn left the switch

engine to check on the plaintiff and found the igi#fi beneath one of the rail cars. The plaintiff
had undetermined damage to one leg while the ethsmpermanently damaged.

.  PROCEDURAL HISTORY

The plaintiff originally sued Bayer and severaheat defendants that operate railcars at
the Baytown Facility in the 136Judicial District Court of Jefferson County, Tex&ayer filed
a motion to transfer the case based on venue amasitransferred to the 189Judicial District
Court of Harris County, Texas. There, Bayer filedhotion for summary judgment. However,
before the motion could be heard, the plainti#dila motion for nonsuit and his case was closed.
Shortly thereafter, however, the plaintiff filedighsuit in federal court, alleging as a basis for
relief the Federal Employers Liability Act [FELAhd as an additional basis, a claim under the
Texas Railroad Liability Act [TRLA].

The records in the case include a document indgan election by the plaintiff to
receive workers’ compensation which election waslenat the beginning of his employment on
September 28, 2005See[Exhibit 2; Document 13-7]. Bayer asserts tha gaintiff never
opted out of that coverage as he was obligated o drder to seek relief under the TRLA or the
FELA.

IV.  CONTENTIONS OF THE PARTIES

A. Bayer’'s Contentions

First, Bayer contends that summary judgment is @mpate in its favor because the
plaintiff cannot assert a cause of action undeRBEA, having chosen coverage for job related

injuries under the Workers’ Compensation Act. $elp Bayer argues, the plaintiff is receiving



workers’ compensation benefits for his injuries. ende, Bayer asserts that workers’
compensation benefits are the plaintiff's exclusiemedy, thereby barring recovery under the
TRLA or the FELA.

Bayer also asserts that it is not “a common cdri@s that status is defined in law
because: “(1) its limited rail activities occurtiegly within its property and are not part of an
interstate railroad system; (2) it does not transfr the general public; (3) it does not share
common ownership with a railroad or hold itself @st a public transporter; and, (4) it is not
compensated by a railroad for any services it plewi...” See Lone Star Steel Co. v. McGee
380 F.2d 640, 647 {5Cir.) cert. denied389 U.S. 977 (1967).

B. The Plaintiff’'s Contentions

The plaintiff does not dispute that Bayer is a veosk compensation subscriber or that he
is covered and currently receiving benefits untlerAct. Instead, the plaintiff asserts that Bayer
has “acted, and continues to act, as a commorecaand is therefore liable under the FELA.
Secondly, the plaintiff contends that the accepmasfcworkers’ compensation benefits does not
preclude recovery under the Act. Finally, the miifi argues, Bayer was the owner/operator of
the locomotive involved in the accident; therefdayer should not be dismissed because as a
fact question exists as to whether Bayer is a “comparrier” and subject to the FELA.

The plaintiff directs the Court to the testimorfyvarious Bayer employees as a basis for
its contention that Bayer is a common carrier. Thantiff argues that Bayer has “two
locomotives and at any given time within the plmre can be 275 and 425 railcars [present]
from the [Bayer] fleet.” The plaintiff points otihat there are in excess of 1800 railcars in the
Bayer fleet and that the two locomotives move fr®0D00 to 12,000 railcars on an annual basis.

When these cars are loaded, they are moved throtgfne state of Texas and outside Texas by



several independent railroads; hence, by particigan transporting cargo outside its “intra-rail”
facility, Bayer behaves like a common carrier.

V. SUMMARY JUDGMENT STANDARD

Summary judgment is appropriate if no genuine issbenaterial fact exists and the
moving party is entitled to judgment as a mattelaef. Fed. R. Civ. P. 56. A fact is “material”
if its resolution in favor of one party might afteébe outcome of the suit under governing law.
Anderson v. Liberty Lobby, Ina177 U.S. 242, 248 (1986). “Factual disputes #na irrelevant
or unnecessary will not be countedft. at 248. An issue is “genuine” if the evidence is
sufficient for a reasonable jury to return a verdioc the nonmoving partyld. If the evidence
rebutting the motion for summary judgment is onblocable or not significantly probative,
summary judgment should be grantdd. at 249-50;see also Shields v. Twjs389 F.3d 142,
149-50 (5th Cir. 2004).

Under Rule 56(c) of the Federal Rules of Civil ¢&dure, the moving party bears the
initial burden of “informing the district court dhe basis for its motion and identifying those
portions of [the record] which it believes demoatdrthe absence of a genuine issue for trial.”
Matsushita Elec. Ind. Co. v. Zenith Radio Co75 U.S. 574, 586 - 87 (1986xdams V.
Travelers Indem. Co. of Connecticdt5 F.3d 156, 163 (5th Cir. 2006). Where the mgvi
party has met its Rule 56(c) burden, the nonmowvam$ét come forward with “specific facts
showing that there is@enuine issue for trial.”"Matsushita 475 U.S. at 586-87 (quoting Fed. R.
Civ. P. 56(e)) (emphasis in originaQelotex Corp. v. Catretd77 U.S. 317 (1986); ardldams
465 F.3d at 164. To sustain the burden, the nommg@arty must produce evidence admissible
at trial showing that reasonable minds could diffiesgarding a genuine issue of material fact.

Anderson 477 U.S. at 250-51; 25Bforris v. Covan World Wide Moving, Ind44 F.3d 377,



380 (5th Cir. 1998). In deciding a summary judghrantion, “[tjhe evidence of the nonmovant
is to be believed, and all justifiable inferences @ be drawn in his favor.Anderson477 U.S.
at 255.

VI.  ANALYSIS AND DISCUSSION

The parties have cited to innumerable cases ipastpf their positions. However, the
Court is of the opinion that the herein discussasks are dispositive of the case. Both parties
are familiar with and cites t&dwards v. Pacific Fruit Express Cao390 U.S. 538 (1968);
Kieronski v. Wyandette Terminal R.R. (806 F.2d 107 (BCir. 1986); and_one Star Steel Co.

v. McGee 380 F.2d 640, 647 t(5Cir.) cert. denied389 U.S. 977 (1967).

In Edwards an employee brought suit against his employerunide FELA asserting
that his employer was a “common carrier by railtbathe employee sought to establish that his
employer was engaged in interstate commerce uigjizefrigerator cars to transport its products
throughout the states via railroad. Pacific Frthe employer, owned, maintained and leased
refrigerator cars to railroads to transport itsdorcts. It repaired its own cars, owned buildings,
plants, switching tracks and the equipment to na&nits equipment and tracks. Edwards was
an iceman at one of Pacific Fruit's plants and,levperforming his duties, was severely burned
when he was thrown from the motor vehicle that las wperating. He brought suit under the
FELA. The Supreme Court defined “common carrierdéjroad” to mean “one who operates a
railroad as a means for carrying the public—thatoissay, a railroad company acting as a
common carrier.” Id. at 540 [citing toWells Fargo & Co. v. Taylor254 U.S. 175, 187-88
(1920)] The Supreme Court reasoned that in comyds business, Pacific Fruit would find it
necessary, from time to time, to “perform railrdadctions,” i.e., service its tracks and railcars

and move the railcars from station to station etleough they are leased to railroads for



transportation in interstate commerce. HenceStngeme Court did not depart from 60 years of
history, reasoning that Congress had defined &adirg narrowly under the Act and that
Congress had not seen fit to extend coverage twiteest that might be closely related to
railroading. Therefore, the FELA did not apply.

In Kieronski the Sixth Circuit Court of Appeals acknowledgkd four-part test set forth
by the Fifth Circuit Court of Appeals, but lookeeylond the “list of considerations” and focused
on the several categories into which a “commoni@drmight fall. In this regard, the court
identified, as categories, “in-plant rail facilgie “private carriers” and the “linking carrier” or
common carrier. The court instructed that an ‘famg’ carrier may be connected to a common
carrier and have a quite extensive network of sagkt not become a common carrier merely by
its connection.Kieronski 806 F.2d]d. at 109. Likewise, the “private carrier”, whichagnhaul
cargo for others, pursuant to individual contraotg separately with each customer, is not
necessarily a common carrield. However, when a carrier links two or more comngarriers
[a “linking carrier”], it becomes part of a commaarrier system and, even though standing
alone would not be a common carrier, becomes sts liypking.

Finally, inLone Staythe Fifth Circuit set forth the following consi@¢ions as to whether
Lone Star had become a common carrier. First, tleegarrier actually perform rail service;
second, is the service performed part of the t@tidlservice contracted for by a member of the
public; third, is there a common ownership betwéea carrier and a common carrier that
performs interstate rail transportation; and fourith there remuneration for the services
performed, such as a fixed charge, from a railroadeceipt of a percent of the profits from a

railroad. Id. at 647.



It is undisputed that Bayer owns the Baytown HRgciand that several chemical
processing companies lease sites on the Faciligrevimaterials are processed and loaded for
transport in interstate commerce. These compdhiessees] have contractual arrangements
with Union Pacific and BNSF Railway to transporeithproducts in interstate commerce from
the Baytown Facility. Likewise, Bayer utilizes #sesame common carriers to transport the
chemicals that it produces from the Baytown Facilito interstate commerce. However, the
evidence fails to show that Bayer’'s railcar operai relate to operations beyond its own
chemical manufacturing business or the Facilitp. atcomplishing its mission, Bayer moves
railcars, sorts and switches railcars deliveredt tand delivers them to the various plants or
Lessees where products are loaded. After a progllmaded, the railcars are moved to a central
point within the Facility where the railroad compEmenter and “couples up” with the railcars
and takes them to their destinations.

Another aspect of Bayer’'s operations concernsréegionship between Bayer and the
Lessees that have leased space from Bayer. Bayaitsaperforming in-plant transportation
functions for its Lessees. However, the evidermeschot support a finding that Bayer extends
these services to companies outside its Facilitythis regard, Bayer uses its railcars to move its
own products from the loading area to the couphnga. There is no evidence that the two
switch engines that move railcars within the Faciéire used for long-distance transportation,
particularly in interstate commerce. Finally, thedence is undisputed that Bayer does not own
an interest in either Union Pacific or BNSF Railwayany common carriers utilized by Bayer to
transport its product to their destinations. Arldere is no evidence that Bayer receives

compensation from either railroad for the switchiihgt it performs for the Lessees.



The plaintiff, however, asserts that Bayer’s iielaghip with its Lessees is sufficient to
form a nexis to interstate commerce whereby Bageoimes a common carrier. The plaintiff
relies on the testimony of Bayer employees. RéWnowles, a former site logistics manager for
Bayer testified that...[Bayer] “receives[d] compemsatto help maintain the rails...” via
contracts with the Lessees. In addressing thisraegt, the Court finds that it is undisputed that
Union Pacific, for example, delivers tank railcdcs the Baytown Facility, and that Bayer
delivers those railcars to the appropriate Lessiéf@nthe Facility utilizing its switch engines.
However, it is undisputed that the service perfatmee., transporting railcars across Bayer’s
tracks and within the Facility, is the extent of #ervice provided to the Lessees.

Finally, the plaintiff points to occasions when Bayprovided rail service for HL&P
where its switch engines operate outside the Eacilit is undisputed that on these occasions
Bayer used its switch engines and its switch crewush or pull railcars owned by third parties
along its ralil lines to HL&P. The railcars thatnedransported were initially on Bayer property
and remained so until the railcars reached HL&R&pprty. It is also undisputed that HL&P did
not pay Bayer a fee for the service, apparentlgiveeg any remuneration from the third parties.
Yet again, these services were not associated agitinecting common carriers or operating in
interstate commercdbid.

VIl. CONCLUSION

The Court is of the opinion that Bayer is not anawon carrier. From the undisputed
evidence the Court concludes that: (a) Bayerlsoail services do not link two common carriers
as a means for the two to accomplish their tadiksBayer utilizes its rail tracks to connect
common carriers to other processing plants [Le$smests Facility; (c) the use of its switch

engines for the convenience of its Lessees and Hla8d® not common carriers, did not further



the contractual obligations of a common carrie;tfee services performed by Bayer were not
the services that a common carrier had contractédothers to perform as a part of the common
carrier's mission; and (e) Bayer merely connectswoon carriers to its Facility for its own
benefit and that of its Lessees.

Therefore, the Court concludes that Bayer is nobmmon carrier and its motion for
summary judgment should be and it is hereby GRANTED

IT IS SO ORDERED.

SIGNED at Houston, Texas this 14th day of Octobed0.

s LS

Kenneth M. Hoyt
United States District Judge




