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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

SCOTT GREENBERG,

Petitioner,

VS. CIVIL ACTION NO. G-10-101

RICK C. THALER, et al,

w W W W W W W W

Respondents.

MEMORANDUM AND ORDER OF DISMISSAL

Petitioner, Scott Greenberg, has filed a Petifmma Writ of Habeas Corpus (Doc.# 1)
under 28 U.S.C. § 2254, challenging the calculatbdnhis sentence. On June 21, 2010,
Greenberg was ordered to show cause, if any, wisycthurt should not dismiss his application
as time-barred under 28 U.S.C. § 2244(d). Greenfiled a timely response to the show cause
order. After careful review of the petition ande@nberg’s response, and for the reasons
explained below, the Court will dismiss the petitipursuant to 28 U.S.C. § 2244(d) because it is
barred by limitations.

l. Procedural History

Greenberg was convicted of aggravated robbery ebrdary 12, 1987, in Denton
County, Texas, and received an eighteen (18) yeatesce. While incarcerated in Brazoria
County, Texas, he was convicted of aggravated Hssduabitual, on October 15, 1990, and
received a six year sentence to be served comgedatthe 18 year sentence. Greenberg was
released on parole on August 25, 1995. His pavakerevoked on January 9, 2007.

Greenberg contests the calculation of his senteht®claims that “some time between
June 3, 2009 and June 29, 2009, TDCJ changed lity pod how it calculated a relationship

series involved mixed 65th and post - 70th legiskasentences. (Exhibit A, pages 11, 13-15).”
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He concludes that the TDCJ first changed its mettfochlculating sentences under the “Single

Sentence” rule during petitioner’s “writ proceedirand that the factual predicate “precipitating

this claim did not occur until some time betweeniAand June of 2009.” Therefore, he posits,

the factual predicate of his claim was not knowormpio April or June 2009, and his federal writ

application is not time-barred.

One-Year Statute of Limitations

Under the AEDPA, habeas corpus petitions are stitijea one-year limitations period

found in 28 U.S.C. § 2244(d)(1)-(2), which providesfollows:
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(d)(1)

(2)

(A)

(B)

(©)

(D)

A 1-year period of limitation shall apply &n application for a
writ of habeas corpus by a person in custody @unsto the
judgment of a State court. The limitation pergball run from the
latest of —

the date on which the judgment became finall®yconclusion of
direct review or the expiration of the time for kieg such review;

the date on which the impediment to filing gpkcation created
by State action in violation of the Constitutionlaws of the
United States is removed, if the applicant was @nésd from
filing by such State action;

the date on which the constitutional right ateskwas initially
recognized by the Supreme Court, if the right heentmewly
recognized by the Supreme Court and made retr@hgtiv
applicable to cases on collateral review; or

the date on which the factual predicate ofdla&m or claims
presented could have been discovered through #reieg of due
diligence.

The time during which a properly filed applicet for State post-
conviction or other collateral review with respexthe pertinent judgment
or claim is pending shall not be counted toward eryod of limitation
under this subsection.



The one-year limitations period became effectimeAgpril 24, 1996, and applies to all
federal habeas corpus petitions filed on or aftat tlate. Flanagan v. Johnson, 154 F.3d 196,
198 (5th Cir. 1998) (citing-indh v. Murphy, 521 U.S. 320 (1997)). Because Greenberg’'s
petition was filed well after that date, the onedydimitations period applies to his claims.
Although the statute of limitations is an affirmegtidefense, courts are authorized to raise such
defensesua sponte in habeas actionKiser v. Johnson, 163 F.3d 326, 329 (5th Cir. 1999). The
court may therefore properly determine at the dutdether Greenberg’s petition is timely. In
this case, Greenberg alleges that the TDCJ chaitgetlles regarding the calculation of
sentences on some indeterminate day in June 200&fore, the factual predicate of his claim
could not have been known prior to June 2009.

Greenberg’s parole was revoked on January 9, 200Exhibit A of his response to the
show cause order, (Doc. # 10), Charley Valdez, raragSpecialist 11l of the Classification and
Records Division of the TDCJ-CID, states in hisd#t¥it, dated April 23, 2009:

Pursuant to Tex. Gov’'t. Code 8§ 501.0081, this effieceived a time dispute

resolution form from offender odune 4, 2007 and responded to the offender on

2-28-2008. This office responded to the offendat there was no error in his

current time calculations. The offender was furtlevised that if he was

dissatisfied with this response that he shouldair$tate Counsel for Offenders

for further assistance.

Within the same Exhibit A is another affidavit ©harley Valdez, dated June 29, 2009,
which responds to another request for sentenceilaéilin from Melinda Hall of the Office of
General Counsel, on behalf of Greenberg. In amo#fiedavit, Valdez repeats Goldberg’s

sentence calculation and presents the exact sameectilculation that he arrived at after the June

4, 2007 request from Goldberg (above). All of théekground information amounts to the fact
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that Goldberg questioned his sentence calculaticlune 2007, and was given an answer to his
guestion in February 2008. Goldberg’'s sentencendidsuddenly become longer in June 2009
due to a new law or for any other reason. Thesrgl@verning the calculation of his sentence
have not changed since his parole was revoked.refidre, Goldberg was well aware of the
factual predicate of his claim on or before Felyua8, 2008, the date he was given the
calculation of his sentence by Mr. Valdez’ office8 U.S.C. § 2244(d)(1)(D). Goldberg did not
file a state writ of habeas corpus until April D0®, over one year later. Because his federal writ
application was filed after the deadline for filiagstate writ expired, the state writ has no tgllin
effect on his federal application. There is noveing of a newly recognized constitutional right
upon which the petition is based, nor is therecut predicate for the claims that could not
have been discovered previously. 28 U.S.C. § 2B4uY(C), (D). Absent equitable tolling,
Goldberg’s claims are time-barred.

The AEDPA's one-year statutory deadline is notuasgictional bar and can, in
appropriate exceptional circumstances, be equitatilyd. Davis v. Johnson, 158 F.3d 806, 811
(5th Cir. 1998). The federal courts may equitataly the limitations period of 28 U.S.C. §
2244(d)(1) in “rare and exceptional circumstanceBdder v. Johnson, 204 F.3d 168, 170-71
(5th Cir.), cert. denied 531 U.S. 1035 (2000). In that respect, the Riticuit has limited the
doctrine of equitable tolling to apply “principallyhere the plaintiff is actively misled by the
defendant about the cause of action or is prevantedme extraordinary way from asserting his
rights.” Melancon v. Kaylo, 259 F.3d 401, 407 (5th Cir. 2001) (quotiRgshidi v. American
President Lines, 96 F.3d 124, 128 (5th Cir. 1996)). Thus, a tgar variety of excusable

neglect” does not support equitable tolliriRashidi, 96 F.3d at 128.
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The Supreme Court has recently elaborated thatafisourts have no authority to create
“equitable exceptions” to statutory limitationsSee Bowles v. Russdll, 551 U.S. 205 (2007).
Assuming that the AEDPA allows it, the Supreme €dwas observed, nevertheless, that a
habeas corpus petitioner is not entitled to eqletédiling unless he establishes “(1) that he has
been pursuing his rights diligently, and (2) ‘tlsatme extraordinary circumstance stood in his
way' and prevented timely filing.Lawrence v. Florida, 549 U.S. 327 (2007). The habeas
petitioner bears the burden of establishing thaitehle tolling is warranted.See Howland v.
Quarterman, 507 F.3d 840 (5th Cir. 20079ert. denied, _ U.S.__ |, 128 S.Ct. 2873 (2008).
Goldberg responded to the Court’s order to showseamhy his petition should not be time-
barred, but no viable grounds for tolling were prégsd, nor does his petition disclose a viable
basis to apply equitable tolling.

Goldberg’s application does not satisfy any of éxeeptions to the AEDPA statute of
limitations. There is no evidence that any unatutsdnal state action prevented him from filing
an application for federal habeas relief before ¢hd of the limitations period. 28 U.S.C. §
2244(d)(1)(B). No “rare and exceptional” condigowhich warrant deviation from the express
rules that Congress has provided have been prelsdigiler, 204 F.3d at 173.

[11.  Conclusion

For the foregoing reasons, it GRDERED that Goldberg’s petition for writ of habeas
corpus (Doc.# 1) iDENIED and this case iBISMISSED with prejudice as time-barred under
the provisions of 28 U.S.C. § 2244. Any remainpegding motions are denied as moot.

Under the AEDPA, a petitioner must obtain a cedile of appealability (“COA”) before
he can appeal the district court’s decision. 28.0. § 2253(c)(1). This court will grant a COA

only if the petitioner makes a “substantial showofghe denial of a constitutional right.” 28
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U.S.C. 8§ 2253(c)(2). In order to make a substhshiawing, a petitioner must demonstrate that
“reasonable jurists would find the district courttssessment of the constitutional claims
debatable or wrong.”Sack v. McDaniel, 529 U.S. 473, 484 (2000). As the Supreme Court
made clear in its decision iNliller-El v. Cockrell, 537 U.S. 322, 336 (2003), a COA is “a
jurisdictional prerequisite,” and “until a COA hagen issued, federal courts of appeals lack
jurisdiction to rule on the merits of appeals fréine habeas petitioners.” When considering a
request for a COA, “[t]he question is the debatgbdf the underlying constitutional claim, not
the resolution of that debateld. at 325.

Because Goldberg has not made the necessary shadhiscourt will not issue a COA.

SIGNED at Houston, Texas this 16th day of Septen#i0. : Af

Kenneth M. Hoyt
United States District Judge
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