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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BRANDON A. BACKE, et al., 8§

Plaintiffs, §§
V. 8 CIV. NO. 10-CVv-388
CITY OF GALVESTON, TEXAS, et al. g

Defendants. ’ 8§

MEMORANDUM AND ORDER

Pending before the Court is the Motion fom8uary Judgment filed on behalf of some,
but not all, of the officer defelants sued in this case for gkel use of excessive force (the
“Individual Defendants” and, with DefendiaCity of Galveston, “Defendants*\Doc. No. 111).
After considering the Motion, all sponses thereto, and the appliedlaw, the Court finds that
the Individuals Defendants’ Motion for Bumary Judgment (Doc. No. 111) mustGBANTED
IN PART andDENIED IN PART .

l. FACTUAL BACKGROUND

On October 4, 2008—three weeks after Hurricane lke hit the island—Plaintiffs
(excluding Plaintiff Charlesroung) attended a wedding atetlGalveston Island Convention
Center. Following the reception, which endedusnd 11 p.m., many guests went to the adjacent
San Luis Resort and congreghtg H20, the hotel’s bar.

Officer Chris Sanderson—a member of thalveston Police Department—was working
security at H2o that night. Another securdfficer employed by the hotel, Carlos Gonzales,

directed Officer Sanderson’s attemt to Plaintiff Daniel “Cole”O’Balle, the bride’s 19-year-old

1 A motion for summary judgment has also bettfon behalf of Defendant City of Galveston,
Texas. (Doc. No. 112.) The Court willdress this motion by separate order.
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brother, who had just entered the b@fficer Sanderson and Mr. Gonzales approached Cole and
physically escorted him to the northeast sidghaf bar, near the bar’'s restrooms. Other bar
patrons approached, including at least oneviddal who physically interceded between Cole
and the two security guards. Officer Sanderdeaided to place Cole under arrest, and radioed
for assistance. (Doc. No. 112-12, at 11, 18.)

In the ensuing thirteen mites, over twenty GalvestoRolice Department officers
arrived on the scene to assisthwCole’s arrest and to conduzrowd control(Doc. No. 112-12,
at 10-12.) The H20 bar was eva@dtand at least twed individuals werarrested. Most were
charged with various Class B and Class C misgarars. (Doc. No. 112-12, at 7.) According to
Plaintiffs, many of the reportg officers deployed force—inatling oleoresin capsicum spray
("O.C. spray” or “pepper spray”), tasers, bataikss, kicks, closed hand strikes, and other types
of force—against individuals who were attempttngcomply with their istructions. Twelve of
these individuals have brought claims undexct®n 1983 for violabn of their Fourth
Amendment rights to be free of unreasonableuseizDoc. No. 106 (“3rd Am. Compl.”), at 1
65-74.) Thirteen Galveston Police Departmaiticers are named as defendants in their
individual capacities.ld. at 71 15-27.)
. LEGAL STANDARDS

A motion for summary judgment requires t@eurt to determine whether the moving

party is entitled to judgment as a mattefavf based on the evidence thus far presentenl. &

2 Numerous reasons are giverm dr. Gonzales's decision to alert Officer Sanderson to Cole,
including that Cole had been belligerent with. \@ionzales while at the wedding reception in the
adjacent convention center; that Cole appearée tntoxicated despite being underage; and that
Cole had carried an alcoholic beverage fribra wedding reception to éhH20 bar. (Doc. No.
112-12, at 15; Doc. No. 112-14, &0.) Officer Sanderson testifigtiat he approached Cole
because he was going to remove him from theabdr. Gonzales’s direction—due to problems
Cole caused at the convention center—amedabse Cole was in possession of an illegal
beverage. (Doc. Nd.13-3, at 72-73.)



Civ. P. 56(a). “Summary judgment is propef the pleadings, depositions, answers to
interrogatories, and admissions ole fitogether with the affidavitsf any, show that there is no
genuine issue as to any matefadt and that the moving partyesititled to judgment as a matter
of law.” Kee v. City of Rowlett, Tex247 F.3d 206, 210 (5th Cir. 2001) (quoti@glotex Corp.

v. Catrett 477 U.S. 317, 322 (1986)). “A fact is materifaits resolution in favor of one party
might affect the outcome of éhlawsuit under governing lawSossamon v. Lone Star State of
Tex, 560 F.3d 316, 326 (5th Cir. 2009) (quotation marks and citation omitted).

“Facts and inferences reasonably drawn frometiasts should be taken in the light most
favorable to the non-moving partyNichols v. Enterasys Networks, Ind95 F.3d 185, 188 (5th
Cir. 2007). The Court may not make credigiliteterminations or weigh the evidenB®eves v.
Sanderson Plumbing Prods., In630 U.S. 133, 150 (2000). “[T]hsourt should give credence
to the evidence favoring the nonmovant as wellhas ‘evidence sygorting the moving party
that is uncontradicted and unimpeached, at leEashe extent that that evidence comes from
disinterested witnesses.ltd. at 151 (quoting 9A C. Wrigh& A. Miller, Federal Practice and
Procedure § 2529, p. 300 (2d ed. 1995)). Hearsagclusory allegations, unsubstantiated
assertions, and unsupported speculation aregrapetent summary judgment evidencen.lR.
Civ. P. 56(e)(1);see, e.g.Mcintosh v. Partridge540 F.3d 315, 322 (5th Cir. 200&8ason v.
Thaler, 73 F.3d 1322, 1325 (5th Cir. 19968ge also Little v. Liquid Air Corp37 F.3d 1069,
1075 (5th Cir. 1994) (noting that a nonmovanbsrden is “not disfied with ‘some
metaphysical doubt as to the material facts™) (citMgtsushita Elec. Indus. Co., Ltd. v. Zenith

Radio Corp, 475 U.S. 574, 586 (1986)).



lll.  ANALYSIS

A. The Individual Defendants invoke qualified immunity to Plaintiffs’ claims of
excessive force.

The Individual Defendants seek summary judgimon the basis of qualified immunity.
(Doc. No. 111 (“Mot.”), at 1.) Analysis of a qualified immunity defense proceeds in two stages.
The first stage addresses whether a plaintiff was subjeceeddastitutional deprivation—here,
to the use of excessive forc®ee Goodman v. Harris Cntya71 F.3d 388, 395 (5th Cir. 2009).

The second stage addresses whether the caiostglideprivation was objectively unreasonable
under prevailing law at the time of the incideSee id If a reasonable police officer in the
specific circumstances faced by the defendant would not have known that his conduct was
unlawful under clearly establishéalv, qualified immunity protectthe defendant from liability.

See Saucier v. Kats33 U.S. 194, 201-02 (2001).

As with any argument raised on summary judgi the Court musdecide whether the
Individual Defendants are etéd to qualified immunity under the facts alleged and
substantiated by Plaintiffs, with all reasonable inferences from those facts drawn in the Plaintiffs’
favor. See Saucier533 U.S. at 201. In other words, ikthesolution of a genne issue of fact
would alter whether a defendantestitled to qualified immunyt the Court may not decide the
issue on summary judgment; the material facstinine submitted to and decided by a jiBge
Bazan ex rel. Bazan v. Hidalgo Cnt246 F.3d 481, 490 (5th Cir. 2001) (acknowledging that
qualified immunity cannot be decidexh summary judgment “if there agenuine issues of
material fact) (emphasis original)see also Minter v. Great Am. Ins. Co. of New Y483 F.3d
460, 465 (5th Cir. 2005) (“A fact-issue is matepaly if its resolution ould affect the action’s

outcome.”).



1. The first stage of qualified immunity: whether a constitutional
deprivation occurred

“To succeed on an excessive force claim,aniff bears the burden of showing ‘(1) an
injury (2) which resulted directhand only from the use of for¢hat was excessive to the need
and (3) the force used was objectively unreasonalfdenn v. City of Tyler242 F.3d 307, 314
(5th Cir. 2001) (quotingsoodson v. City of Corpus Chrisf02 F.3d 730, 740 (5th Cir. 2000)).
Although the injury need no longer be “signifitamo support an excesa force claim, an
injury that is merely deninimis will not suffice.See id

It is axiomatic that a police officer, in tt®mmission of an investigatory stop or arrest,
has authority to employ somerée or threat of force to achieve compliance from a sulffesd.
Graham v. Connqr490 U.S. 386, 396 (1989). “Not every push or shove™ undertaken by a

police officer in the field “violates the Fourth Amendment,” even if it “later seem]s]
unnecessary in the peaceafudge’s chambers.'See id (quotingJohnson v. Glick481 F.2d
1028, 1033 (2d Cir. 1973)). The Supreme Court,Graham v. Conngr established three
guideposts for the determinationwhether a particular use of force was “excessive to the need.”
These guideposts—often referred to as@nahamfactors—are: (1) the serity of the crime at
issue; (2) whether the suspect posed an immethegat to police officers or civilians; and (3)
whether the suspect was activelgisting arrest or attempting ®vade arrest by fleeing the
scene.See id The Graham factors remain the guiding amework for judging whether an
officer's use of force was excessive to the n&sk, e.g., Ramirez v. Marting2.6 F.3d 369,
378 (5th Cir. 2013)Deville v. Marcantel567 F.3d 156, 167 (5th Cir. 2009).

The factual circumstances which may give tisean excessive force claim are virtually

limitless. See Saucier533 U.S. at 205. Consequently.etlobjective reasonableness of a

particular use of force is ginly fact- and context-specifi&ee Tarver v. City of Ednd10 F.3d



745, 753 (5th Cir. 2005) (“To deternainthe objective reasonablenessofofficer’s use of force,
‘we pay careful attention to the facts and emstances of each padlar case[.]”) (quoting
Gutierrez v. City of San Antoni®39 F.3d 441, 447 (5th Cir. 1998))nust be judged in light of
the information available to the officer at the tinBee Graham490 U.S. at 397see also
Anderson v. Creightqr483 U.S. 635, 641 (198Mdting that the “relevant question” in qualified
immunity is whether a “reasonable officer” couldsbaelieved defendantactions to be lawful
“in light of clearly established lawand the information the [defendant] possessédmphasis
added). Some amount of deference is affordeddaamtficer’s discretion, akis or her service in
real time, in unknown environs, often reqsirsplit-second decisions based on evolving
information.See Brown v. Glossi878 F.2d 871, 873 (5th Cir. 198%ge also Gilles v. Davis
427 F.3d 197, 207 (3d Cir. 2005). Importantly, “[tlmeasonableness’ of a particular use of
force” cannot be judged “with the 20/20 vision of hindsigf@raham 490 U.S. at 396.

At the same time, the standard is abjective one—whether the use of force was
“objectively reasonable’ in lighof the facts and circumstancesnéronting [the officer]” at the
time force was employe&ee Grahan490 U.S. at 397. In such an analysis, the subjective intent
of the defendant in question plays no meaningful 9= Poole v. City of Shrevepd@91 F.3d
624, 630 (5th Cir. 2012) (“OfficersSubjective intent is irrel@nt [to qualified immunity].”).

“An officer’s evil intentions will not make a koth Amendment violation out of an objectively
reasonable use of force; nor will an officer's good intentions make an objectively unreasonable

use of force constitutionalGraham 491 U.S. at 397.



2. The second stage of qualified immunity: whether the constitutional
deprivation was objectively unreasonable

The second stage of the qualified immunétyalysis focuses on whether the alleged
constitutional deprivation vgaobjectively unreasonable undeeailly established law. This
prong is comprised of two separate, but relatequiries: “whether th allegedly violated
constitutional rights werelearly established at the time of the incideard, if so, whether the
defendant’s conduct wabjectively reasonabli the light of that then clearly established law.”
Tolan v. Cotton713 F.3d 299, 305 (5th Cir. 2013) (quotation marks and citation omitted).

A right is clearly established whemVery ‘reasonable officiaWwould have understood
that what he is doing violates that rightAshcroft v. al-Kidd — U.S. ——, 131 S.Ct. 2074,
2083 (2011) (emphasis added) (quotiwgderson 483 U.S. at 640). “Existing precedent must
place the statutory or constitutional question beyond debidéat, 713 at 306 (quotation marks
and citation omitted)see also Saucieb33 U.S. at 206 (“Qualified immunity operates to protect
officers from the sometimes ‘hazy border betwegoessive and acceptable force[.]™) (quoting
Priester v. Riviera Beach208 F.3d 919, 926-27 (11th Ci2000)). Requiring an alleged
constitutional deprivation to violate clearly established lb&fore relief may be pursued
“balances the vindication of consfitonal or statutory rightsna the effective performance of
governmental duties by ensurinfficals can ‘reasonably . . . @aipate when their conduct may
give rise to liability for damages.Id. (quotingDavis v. Schereid68 U.S. 183, 195 (1984)).

B. Because genuine issues of materidhct exist, the Court cannot decide

qualified immunity on summary judgment for a number of the Individual
Defendants.

The Court has reviewed extensigocumentation of the events of the night of October 4,

2008—including police reports, investigativarsnaries, deposition testimony, and video taken

at the scene. The encounters between Plaintiffs and theidumali Defendantsoccurred in



multiple public spaces in and around the San Luis property. As is to be expected with so many
witnesses, and so much simultaneous activitys iimpossible to distill a single, undisputed
narrative of what took place that night. Indeedniost cases, Plaintiffs’ version of the facts and
Defendants’ version of the facts bdiitle to no resemblance to each otfét.is clear that, in

any future trial of this case, “questions abowt thedibility of key witesses [will] loom large.”

See Deville567 F.3d at 165 (quotation marks and citation omitted).

The factual descriptions below are piecedether from the summary judgment record.
Where material facts are genaly disputed—that is, wherthey are supported by credible
evidence—the Court has used the facts moppartive of Plaintiffs’claims. All reasonable
inferences have been drawn in Plaintiffs’ favor.

1. The claims of Cole O’Balle and the Belluominis

Officers Chris Sanderson and Clemente Garcia seek summary judgment on the claims
asserted by Plaintiffs Joseph and Shannon BelludhiMbt. at 7-8.) Officer Jonathan Longoria
seeks summary judgment on the claim assdaye@laintiff Cole O’Balle. (Mot. at 9.)

a. Factualbackground

As described above, Officer Sanderson amattzer security officer employed by the San

Luis Resort, Mr. Gonzales, esaatCole O'Balle to the back ¢fie H20 bar. (Doc. No. 112-12,

at 16.) As they were walking, Cole asked whathad done and received no response. (Doc. No.

% More troubling than this incongruence betwe®aintiffs’ and Defendants’ versions of the
facts—an expected occurrence in any liiiga—is the frequent incongruence within the
Individual Defendants’ own aocnts. For many of the Inddwal Defendants, his or her
description of the events of October 4-5, 2008hgea significantly over the course of the City
of Galveston’s investigain into the H20 incident.

* Officers Sanderson and Garcia are also alleigehave employed excessive force against
Plaintiff Cole O’Balle. (Doc. M. 106 (“3rd Am. Compl.”), at § 37.) Summary judgment is not
sought on Cole O’Balle’s claims agat Officers Sanderson and Garcia.



113-9, at 43.) The three men stopped neardsoom area, where Officer Sanderson pushed
Cole against a wall. (Doc. No. 113-16, at 100, 104uch of the relevant activity in this case
occurred at this location. For simplicity, the@t will refer to it as “Cole’s Arrest Site.”

Mr. Belluomini, Mrs. Belluomini, and Mickel Patterson—who had noticed Cole being
escorted through the bar by OfficBanderson and Mr. Gonzales—aedvat Cole’s Arrest Site
shortly thereafter. (Doc. No. 113-12, at 44; Doc. No. 113-16, at 113.) Mrs. Belluomini began
talking to Mr. Gonzas. (Doc. No. 113-12, at 44; DoNo. 113-13, at 50.) She asked Mr.
Gonzales why he was at the H20 bar, since Cole had complied with his earlier instruction to
leave the convention center where the weddingtalkein place. Mr. Gonzales replied that Cole
had not gone far enough. (Doc. No. 113-12, atRig;. No. 113-13, at 52.) Mr. Gonzales also
said that he was going to have Cole arcestPoc. No. 113-13, at 50.) Mrs. Belluomini pleaded
with Mr. Gonzales and Officer Sanderson for th&met her take Cole up to his hotel room.
(Doc. No. 112-17, at 27.)

As Mrs. Belluomini spoke with Mr. Gonzsd, Mr. Belluomini continued on to where
Cole was standing and stood in front of h{ipoc. No. 113-12, at 44)oc. No. 113-13, at 54-

55.) Cole’s back was to the wadind Mr. Belluomini placed hisands against éhwall on either

side of Cole such that Cole was between his arms. (Doc. No. 113-12, at 44; Doc. No. 112-17, at
26; Doc. No. 113-20, at 12; Dodo. 112-17, at 29.) Mr. Belluomini adts that this posture put

him in between Cole and Officer Sanderson, baintd he was simply trying to calm Cole down
because Cole seemed scared. (Doc. No. 1Tl2at 20; Doc. No. 113-12, at 50-52.) Mr.
Belluomini denies that he was holding ColekaDoc. No. 113-12, at 55-56; Doc. No. 113-16,

at 117.)



As Mr. Belluomini was between Officer Samslen and Cole, he sometimes faced Cole
and sometimes faced Officer Sanderson. (Déx. 112-17, at 25; Doc. No. 113-3, at 111-12.)
He asked Cole what was happening; Coleardpd that he didn’t know. (Doc. No. 113-12, at
44-45.) Mr. Belluomini tried to reassu€&ole that everything would be oKd(; Doc. No. 113-
13, at 55-56; Doc. No. 113-20, at 1R®4y. Belluomini also asked Officer Sanderson what was
going on and what Cole did wrong. (Doc. No. 113dt6108-09.) Cole anMr. Patterson asked
Officer Sanderson similar questionkl.( Doc. No. 113-20, at 10.) Colead his hands in the air
as he was asking. (Doc. No. 113-16, at 132fice&f Sanderson did not respond to these
guestions.Ifl. at 103, 110.) Mr. Belluomini assured Officer Sanderson that he was a friend of the
family, and that the family wodltake care of whatever sitian had occurred. (Doc. No. 113-
20, at 11; Doc. No. 112-17, at 29.)

Approximately one minute after arriving ithe restroom area, Officer Sanderson
withdrew his baton. (Doc. No. 113-13, at 57;dDdNo. 113-16, at 110-11.) Mrs. Belluomini
begged for everyone to remain calm. (Doc. Mb3-13, at 64.) She then noticed another police
officer—Officer Clemente Garcia—approachm@d. at 68.) Officer Garcia rushed past Mrs.
Belluomini and punched Cole on the left side of his hdddaf 68-69; Doc. No. 112-17, at 25;
Doc. No. 113-16, at 118; Doc. N©12-17, at 23.) At the samene, Mr. Gonzales placed Mr.
Belluomini in a chokehold. (Doc. No. 113-12, at &&ic. No. 112-12, at 18.) As Mr. Belluomini

was in the chokehold, he was pepper spraye@ffiger Sanderson and lost consciousrigss.)

> Although apparently unnoticely Cole, Mr. Belluomini, and Mrs. Belluomini, Officer
Sanderson had radioed for assistance from vielddficers at some point during his brief
encounter with Cole.

® Although Mr. Belluomini did not see who rsyed him (Doc. Nol112-17, at 59), Officer

Sanderson admits to deploying Ospray on Mr. Belluomini. (DadNo. 112-13, at 35.) This is
confirmed by eyewitnesses to thecounter. (Doc. No. 112-17, at 27.)

10



After Officer Garcia punched him, Coleustbled to his right, and Officer Sanderson
charged at him. (Doc. No. 113-16, at 121-22.) Geés punched repeatedly by Officer Garcia
and hit repeatedly by Officer Sanderson with his batoin.at 121-22, 128; Doc. No. 112-17, at
25; Doc. No. 112-18, at 14, 29; badNo. 112-13, at 35, 42; Dodlo. 112-20, at 61-62.) Several
witnesses saw Officer Sandersorivi baton strikes to Cole’kead. (Doc. No. 113-9, at 53;
Doc. No. 113-20, at 16; Doc. No. 112-17, at 25.) QGokd to protect himself from the blows,
but he did not fight back. (Doc. No. 113-16, at 132; Doc. No. 11362-88.) A third officer,
Jonathan Longoria—who had arrived with O#i Garcia—then tase@ole in his abdomen.
(Doc. No. 112-13, at 44; Doc. No. 112-20, at B2c. No. 113-9, at 62.) Cole fell to the ground.
(Doc. No. 113-9, at 64.) Officer @Gaa and Officer Sanderson canied to strike Cole after he
had gone to the ground; they also kicked himd stomped on him, including on his hedd.; (
Doc. No. 113-20, at 15; Doc. No. 112-16, at 8.c®again, Cole did not fight back. (Doc. No.
113-20, at 16.)

Mrs. Belluomini screamed for the officers to stop. (Doc. No. 113-20, at 16.) She threw
herself on Cole’s head to protect him froma tilows. (Doc. No. 112-17, at 29, 31; Doc. No. 113-
20, at 15, 17; Doc. No. 117-19, at 19-20.) On¢hefofficers removed her from Cole by her hair
(Doc. No. 117-19, at 20), and Officerrerson pepper sprayed her in the fafi@oc. No. 113-

20, at 17; Doc. No. 113-12, at 62, 66; Doc. No. 117-19, at 20.)

" Although multiple eyewitnesses observed Mrs. Belluomini being pepper sprayed, none
identifies the officer responsible. (Doc. No. 113-at 62, 66; Doc. No. 112-17, at 32; Doc. No.
113-9, at 53-55; Doc. No. 113-20, at 16.) Howe@fficer Sanderson admits to deploying O.C.
spray on Mrs. Belluomini. (Doc. No. 112-13, at 35; Doc. No. 113-4, at 59.)

11



b. Mr. Belluomini's claim against Officer Sanderson

Mr. Belluomini claims that Officer Sandersarsed excessive force when he deployed
O.C. spray at Mr. Belluomini while he wasanchokehold by Mr. Garales. (Doc. No. 113-5, at
18.) Defendants argue that Officer Sandersoenistled to qualified immunity on this claim
because he “appropriately applied the use mef@ontinuum” when he used command presence,
then oral warnings, and then O.C. spray tawbMr. Belluomini’'s compliance with an order to
move away from the arrest si@Mot. at 10-11). All of these factual contentions, however, are
disputed by Mr. Belluomini and other eyewitnessender the version of events advanced by
Plaintiffs, Mr. Belluomini was never asked taove away from Cole, by Officer Sanderson or
anyone else. Instead, Officer Garcia and OffiSanderson began physically assaulting Cole
without any warning whatsoeveOfficer Sanderson’s deploynteaf O.C. spray against Mr.
Belluomini was likewise unannounced, affording Belluomini no opportunityo comply with
any command—even if compliance was possibgiven that Mr. Belluomini had been
immobilized by Mr. Gonzales’s headlock. Clearlythe above factual disputes are resolved in
Mr. Belluomini’s favor, a jury wald be entitled to find OfficeSanderson’s decision to deploy
O.C. spray against Mr. Belluomini to becessive and objectivelunreasonable under the
circumstances.

Additionally, if the jury credits the factas advocated by Plaintiffs, Officer Sanderson
would not be entitled to the safe harbor préed by qualified immunity. At the time of the
incident, it was clearly estabied that the use of pepper speagainst a non-resatt subject is
unconstitutionalSee Golden v. Austin Cnty. Sheriff's Detvil Action No. H-09-817, 2010
WL 3909476, at *7 (S.D. Tex. Sept. 30, 2010) (aulleg cases, all of wbh pre-date 2008).

Additionally, under Plaintiffs’ vesion of events, none of th@rahamfactors supported the use

12



of force against Mr. Belluomini. Thus, no reaable officer in Offtcer Sanderson’s position
would have believed it lawful to dept O.C. spray against Mr. Belluomir8ee Autin v. City of
Baytown 174 Fed. App’x 183, 186 (5th Cir. 2008)nding officer not entitled to qualified
immunity on summary judgment when, on plaintiff's version of the facts, none @rtieam
factors supports thefficer's conduct);see also Newman v. Guedid03 F.3d 757, 763-64 (5th
Cir. 2012) (noting that “ in an obvious case’ tBmhamexcessive-force factors themselves ‘can
clearly establish” whether a @i®f force is lawful) (quotindgdrosseau v. Haugem43 U.S. 194,
199 (2004)).
C. Cole O’Balle’s claim against Officer Longoria

Cole claims that Officer Longoria used excessive force when he tased Cole. (Doc. No.
113-8, at 11.) Officer Longoria args that it was objectively reasda to tase Cole because he
“observed Cole O’Balle, Officer Sanderson, and j€ff] Garcia in a physical altercation that
included punches and produceadd.” (Mot. at 9.) But OfficerLongoria’s position is only
viable if the factfinder accepts the versionesents advocated by Defendants—that Cole was
actively fighting Officer Sandersamd Officer Garcia when he was tased. The version of events
advocated by Plaintiffs, and adequately supjpobie the summary judgment record, is that Cole
was passively receiving a beating from Officanderson and OfficeBarcia when Officer
Longoria tased him. This fact issue prevesusimary judgment on the first prong of qualified
immunity.

The fact issue is also material to the segmmmhg. At the time of th incident, it was well
established that “the permissible degree ofddto be used during an arrest] depends on the
severity of the crime at issue, whether the susposed a threat to the officer's safety, and

whether the suspect was resistargest or attempting to fleeBush v. Strain513 F.3d 492, 502

13



(5th Cir. 2008). If the factfinder accepts thable was not assaulting Officer Sanderson or
Officer Garcia, despite being hit withb@ton and punched by them, then none ofGhegham
factors supports Officer Longoriatkecision to deploy his tasé@ecause no reasonable officer in
Officer Longoria’s position would think it lawful under clearly dgtshed law tause a taser on a
passive and wounded suspect who is being ipajyg dominated by fellow officers, Officer
Longoria is not entitled to summary judgnt on the basis of qualified immuni§ee Autinl74
Fed. App’x at 186see also Newmai@03 Fed App’x at 763-64.

d. Mrs. Belluomini's claims against Officer Sanderson and
Officer Garcia

Mrs. Belluomini claims that either Officer Sanderson or Officer Garcia used excessive
force when he lifted Mrs. Belluomini off Colgy her hair. (Doc. No. 113; at 29.) Additionally,
she claims that Officer Sanderson used exce$sige when he deployed O.C. spray at hiek) (

Although Defendants do not focus on Mrs.llBemini’'s hair-pulling claim in their
Motion, the summary judgment recamelveals no genuine issue of fact to be tried to a jury. Mrs.
Belluomini has never been able to identify wiestit was Officer Sandson or Officer Garcia
who allegedly removed her from Cole by heirtguring the melee. No eyewitness testimony
helps to resolve the confusion, and neitherd@ffiSanderson nor Officer Garcia has admitted to
physically handling Mrs. Belluomini. Withowtny evidence to determine which defendant is
responsible for the commission thiis alleged act of force, sumary judgments required. The
jury simply has no evidentiary basis to find eitk¥ficer Sanderson or Otfer Garcia liable for
Mrs. Belluomini’s injury.See McNeil v. City of Eastpe94 F. Supp. 2d 375, 395 (E.D. Pa.
2010); cf Pershell v. Coqk430 Fed. App'x 410, 416 (6th Cir. 2011) (affirming denial of

summary judgment when circumstantial evidemtethe record “will provide the jury with

14



sufficient information to determine the liability of each individual defendant for the alleged
constitutional violation”).

Plaintiffs suggest that the exact identityvdfich officer grabbed Mrs. Belluomini by her
hair is immaterial, because the officer who failed to intercede wouldlble as a bystander.
(Doc. No. 117 (*Opp.”), at 19 n.2.) Plaintiffs arer@xt that “an officemwho is present at the
scene and does not take reasonable measurestéatpa suspect from another officer’'s use of
excessive force may be liable under section 1983lé v. Townley45 F.3d 914, 919 (5th Cir.
1995). However, this “bystander” liability obtainsly if the bystander defendant had reasonable
opportunity to intercede and pew the constitutional violatiorbee Spencer v. RaG42 F.
Supp. 2d 583, 594 (W.D. Tex. 2007) (relying ufawis v. Rennie264 F.3d 86, 97-98 (1st Cir.
2001)). Even under the version of the facts advocated by Plaintiffs, Mrs. Belluomini was picked
up by her hair and tossed to thdestduring the course of a fraugirtd violent encounter. In such
circumstances, there is simply no reasonable appity for a “bystanding” officer to intercede
on Mrs. Belluomini’s behalf.

As for Mrs. Belluomini's pepper spray claigefendants claim that Officer Sanderson is
entitled to qualified immunity because he “appropriately applied thefusece continuum” by
using command presence, then verbal warnings$ tleen O.C. spray tobtain Mrs. Belluomini’s
compliance with an order to move away fromleZ® Arrest Site. (Mot. at 10-11.) As noted
above, these factual contentions are hotly dispu#tgdry is entitled to deide which version it
believes, and whether the use of O.C. gpagainst Mrs. Belluomini was excessive and
objectively unreasonable under the circumstances.

On a superficial level, thguestion of whether Officer Sanderson is noneswkntitled

to qualified immunity, despite thedact issues, is a closer callMrs. Belluomini’s case than in
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Mr. Belluomini’s case. As noted above, it was cle@dyablished at the time of the incident that
the use of pepper spray against a naistant subject ignconstitutionalSee Golden2010 WL
3909476, at *7. However, even under the versafnfacts advocated by Plaintiffs, Mrs.
Belluomini was overtly and delibately interfering inthe encounter betwreCole and Officer
Sanderson. She was by all agnots a resistant subject.

Viewing the use of O.C. spray against MBzlluomini in isolation might suggest that
reasonable officers could disagmadsout whether it was unlawful to douse her in pepper spray so
as to remove her from the equation and focus on Gale.Malley v. Brigg475 U.S. 335, 341
(1986) (noting that “ifofficers of reasonable competencauldl disagree . . . [then qualified]
immunity should be recognized”). But the Courtds it would be error to decouple this use of
force from the immediately preceding events. Piisnallege that Officer Sanderson engaged in
a truly brutal and gratuitous thrashing ofl€®’Balle. Officer Sanderson has not even moved
for summary judgment on these claims. By this, concedes that factual disputes prevent
judgment as a matter of law as to whetherehgaged in excessiverée against Cole. These
same factual disputes are material to, gudentially dispositive of, Officer Sanderson’s
gualified immunity defense against Mrs. Belluaim While there may be a “hazy border”
between an acceptable and an excessive ugepder spray against an admittedly resistant
subject, the haze dissipates when the action or ardieh the subject is resisting is itself clearly
unlawful. See Deville 567 F.3d at 169 (“These alleged &eti.e., that defendant employed
significant force against a woman who refusedetove her car after gy pulled over without
probable cause—"are sufficiently egregious taramat a denial of qualified immunity[.]")see
also Jones v. City of Burkburnett73 F. Supp. 2d 583, 587-88.IN Tex. 2001) (finding

allegations that “Defendants sprayed mace intoPRlantiff’'s eyes in order to coerce her into
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consenting to a strip search fwhich they did not have probabtause” to be sufficient against
the defendants’ qualified immunity defense).
2. The claims of Gil O’Balle

Officer Jonathan Longoria and Sergeamidfe Mitchell seek summary judgment on the
claims asserted by Plaintiff Géiot O'Balle. (Mot. at 9-10.) GiD’Balle was parking his car at
the time of Cole’s encounter with Officer r&Berson, Officer Garcia, and Officer Longoria. As
he approached the San Luis hotel from the parkot, he received a call from his wife, alerting
him to the fact that something was going ortha bar area. (Doc. No. 113-17, at 64-65.) Gill
entered the hotel lobby and saw Mrs. Belluomirthatend of a long corridor, covered in pepper
spray and with her hair in disarrayd.(at 65.) Gil ran up to heand asked what was going on.
She responded, “They’re killing ColeId( at 66.) Gil helped her inta nearby chair and told her
not to move. He went to a dotivat opened to the H2o bar finathe hotel. When he opened the
door, he saw Mr. Belluomini on the ground, os Btomach, handcuffed and screaming for his
wife. (Id. at 66.) When the three police officers standing over Mr. Belluomini noted Gil's
presence, they yelled at himshut the door and get ouid.(at 79.)

Gil then exited the hotel. He approachegraup of officers—including Officer Longoria
and Sgt. Mitchefl—and asked who was in charge. (Doc. No. 113-17, at 84.) Officer Longoria
already had his taser in hand when Gil apphhed. (Doc. No. 112-20, at 126-27.) The officers
started advancing toward Gil, yellinthat he needed to get backd.(at 85.) Almost
simultaneously, Officer Longoria trained his taser on Gil. (Doc. No. 112-20, at 130-31.) Gil put

his hands up and started walking backwartik. gt 85, 93; Doc. No. 112-17, at 22; Doc. No.

8 The group also included Lt. Byn Frankland, Officer Douglas Biaand an unidentified DEA
agent(Doc. No. 112-20, at 131-33.)
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112-17, at 30.) Then he notic@dficer Sanderson walking Cote a nearby police car. Cole was
bleeding, handcuffed, and Officer Sandersors wanking his hands up from behind, causing
blood to spray from a massive wound on Colead. (Doc. No. 113-17, at 85.) Gil directed the
attention of the officers in front of him to Colsaying, “Did y’all see that? That's my son.
Where are y’all taking him? Whattping on? Who can | talk to?Id{) Gil continued to back up
until he hit a retaining walllq. at 85, 97; Doc. Ndl12-18, at 11.) He heard afficer say, “Hit
him. Hit him now.” (Doc. No. 113-17, at 86.) Thbe was tased by Officer Longoria. (Doc. No.
112-13, at 44; Doc. No. 112-16, at 7; Doc..Nd2-20, at 113.) Gil attempted, and may have
succeeded, in pulling the taser wire out. (Doo. M13-17, at 99.) He heard an officer say, “Hit
him again.” He thinks he wasstad again; this time, his knelesckled and he fell to the ground.
(Id. at 99-100.)

Once on the ground, Gil was handcuffed by LtrddyFrankland and $gMitchell. (Doc.
No. 112-15, at 30; Doc. No. 112-15, at 17.) Therofficer put a foot on Gil's head and ground
his face into the pavement. (Doc. No. 113-171G0-01.) Officer Douglas Balli picked up Gil's
head by his hair, pulled higasses down, and pepper sprayed his face on both’§ldest 101-
02.) Gil was kicked in the face, teale of the head, and the ribkl.(at 103.) Gilcannot identify
which officers ground his face into the pavemeetpper sprayed him, or kicked him.

a. Officer Longoria

Gil claims that Officer Longoria used excessforce when he tadeGil. (Doc. No. 113-
8, at 24-25.) Officer Longoria defends his an8 by noting Gil's failure to comply with
instructions to leave the area. (Mot. at 9-Kxording to Gil and otlreeyewitnesses, however,

Gil was attempting to comply with Officer Longa’s instructions. He had backed up, with his

® Although Gil was unable to identify which affir pepper sprayed him, Officer Balli admits
using pepper spray on Gil. (Doc. No. 112-15, at 18.)
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hands in the air, until he ranto a retaining wall behind him. Moreover, Officer Longoria
trained the taser on Gil immediately, simply bessahe had approached and asked a question,
before any alleged resistance could even haventpleee. At the time of Biencounter with Gil,
Officer Longoria was in the presence of at Idast other police officers. Gil, by contrast, had
only Plaintiff Aaron Trevino with him, and Milrevino was actively trying to persuade Gil to
leave the area. (Doc. No. 113-17, at 85¢pc. No. 113-20, at 19-20.) Under these
circumstances—resolving all genuine factuapdties in Plaintiffs’ favor—Officer Longoria is
not entitled to summary judgment oretfirst prong of qualified immunitySee Hobart v. City of
Stafford 784 F. Supp. 2d 732, 747 (“Summary judgmisnparticularly irmppropriate on the
guestion of whether the use of force was exgessas the ‘balancing test requires careful
attention to the facts and circumstancéseach particulacase.™) (quotingFlores v. City of
Palacios 381 F.3d 391, 399 (5th Cir. 2004)).

Additionally, the Court finds that, crediting Plaintiffs’ version of events, it is “beyond
debate” that Officer Longoria’s decision to ta3#& O’Balle was objectigly unreasonable under
clearly established lawsee Tolan713 F.3d at 306. None of ti@&rahamfactors supported the
use of force against him. He was not suspeetdtving committed any serious crime; he posed
no credible threat to the five e officers he confromtd or to anyone elsen the scene; and he
was not actively resisting arrest or attemptingevade arrest. The complete absence of any
justification for the use of force und@&rahamrenders it an “obvious case” for denying qualified
immunity. See Newmary03 F.3d at 763-64¢ee also Autinl74 Fed. App’x at 186. Moreover, at
the time of the incident, it was clearly established #&mytuse of force against a subject who is
attempting to comply with an officer’s instructions is unreason&se.Massey v. Whartofi77

Fed. App’x 256, 263 (5th Cir. 2012) (relying upon a 2005 Fifth Circuit emsk“the clearly
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establishedGrahamfactors” to conclude that “no reasonalplolice officer” would have believed
it lawful to tase and pepper spray an individwab was “attempting to coply with the officers’
commands, [] was not a threat te@ thfficers or others, and [] wa®st attempting to flee, but was
driving away at the [officer's] command”).

Officer Longoria appears to bottom his bfi@d immunity argument on the proposition
that a subject’s failure to folo police orders, standing alone, ynae sufficient justification for
the use of force. As noted above, however, theaegsnuine issue of fact regarding whether Gil
failed to follow Officer Longoria’rders. Moreover, the Court dggaes with thisrticulation of
the law on excessive force. It is true that a ecitg failure to follow police orders is sometimes
invoked as justification for use of forcgee, e.g.Buchanan v. Gulfport Police Dep$30 Fed.
App’x 307, 314 (5th Cir. 2013) (“Given [plaintiff's] flare to comply with [police] orders . . .
[plaintiff] has not created a genuine dispute otenal fact for whether [defendant] was acting
in a manner that was ‘clearly excessive te tieed’ and ‘objectively unreasonable’ when he
attempted to subdue [plaintiff] by tasing him.8ge also Hobart v. City of Staffor@ivil Action
No. 4:09-cv-3332, 2010 WL 3894112, at *7 (S.DxT8&ept. 29, 2010) (listing allegation that
decedent had not “failled] to comply” with asrder of the officer as relevant to whether
plaintiffs had stated a plauséblexcessive force claim). But failure to comply with orders, as
addressed in such cases, is not a separate and additional factor to be consider@dalmathe
framework; it is subsumed within th@raham factors themselves. For example, a subject’s
refusal to follow orders in the course of an sti@an be deemed active resistance or an attempt at
flight. Likewise, a subject’s refusal to revéas hands upon demand can be viewed as evidence

of a credible threat to fioe officers or civilians.
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Here, Gil's alleged refusal to follow ordessproperly considexd under the firsGraham
factor: the severity of the ione that the suspect has committed or is committing. At most, his
alleged refusal to leave the area constituted interference with a public servant, a Class B
misdemeanor. (Doc. No. 112-12, at 7.) Under rtyeastablished lawno reasonable officer
would have believed it lawful ttase a subject for such a minor offense, particularly when the
officer had not attempted to use any intermediate measures of $eedutin174 Fed. App’x
at 185-86 (finding a clear violatioof plaintiffs Fourth Amendment rights when she was
allegedly tased from behind Wwiaut any notice and when her aasgif indeed unlawful, would
constitute only a “minor” crime);f Galvan v. City of San Antonié35 Fed. App’x 309, 311 (5th
Cir. 2010) (explaining that offers’ uses of force were reasonable because they involved
“measured and ascending responses” to a suspect’s noncompliance).

b. Sgt.Mitchell

Gil claims that Sgt. Mitchell used excessfeece when he kneeled on, kicked, and struck
Gil and when he forcefully pssed Gil's face into the concre{®oc. No. 113-6, at 15-16.) Sgt.
Mitchell argues that there is no evidence heduany force on Gil beyond the force necessarily
involved in handcuffing a subjedfMot. at 10.) According to Sgt. Mitchell, he has been sued
“merely because he was in the generainiiy of Gilbert O’'Balle’s arrest.”Ifl.)

According to Gil, during the course of hasrest, he was knelt upon; he was kicked; he
was struck; he was pepper sprayed; and his fasegreaund into the concrete. He claims that all
of these actions took place aftex was prone on the ground aidced in handcuffs. Defendants
have presented no evidence that Gil engageshynbehavior while handcuffed which justified a
use of force. (Doc. No. 112-15, at 140-41.) Cousmtly, there is no legitimate dispute that the

post-handcuffing acts of forcdleged by Gil were objectivelynreasonable and violated his
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clearly established constitutional righfsSee Bush513 F.3d at 501-02 (filing it objectively
unreasonable to employ force after ptdf was “restraned and subdued’see also Peterson v.
City of Fort Worth, Tex.588 F.3d 838, 847 (5th Cir. 200@nding factual dispute as to whether
defendant performed a knee stritkefore or after plaintiff hadden handcuffed nterial to the
guestion of whether the knee strik@s “objectively unreasonable’(gauglitz v. City of Dallas

No. Civ. A. 3:95-CV-3123G]1997 WL 786246, at *6 (N.DTex. Dec. 15, 1997) (denying
summary judgment because “the repeateel ofspepper spray against a bound, prone, and
compliant citizen could easily be consideredessive”). The only remaining questions of fact
are whether the actéstually occurredand, if so, by whom.

On the first of these questions, Gil's testimasgufficient to show a genuine dispute of
fact. SeeFeD. R. Civ. P.56(c)(1)(A). Moreover, portions of siencounter with Officer Longoria
and his subsequent arrest were captured onseparate video recordjs. Neither recording
disproves Gil's testimony of the eventSee Scott v. Harrjs550 U.S. 372, 380-81 (2007)
(faulting lower court for relying on a party’s version of the facts which was “blatantly
contradicted” by video because ‘fghversion of events is sotatly discredited by the record
that no reasonable jury could have believed him”).

As to the question of which offer engaged in which act of force, it is true that Gil has
not identified which officer knelt ohim; which officer kicked him; which officer struck him;
and which officer ground his face into the concrételowever, summary judgment evidence

shows that Lt. Frankland and Sgt. Mitchell were the only police officers with Gil in the time

19 plaintiffs’ and Defendants’ experts areadocord. (Doc. No. 117-14, at 3-4; Doc. No. 117-15,
at 4; Doc. No. 117-16, at 14.)

1 Additionally, Gil has not identified which offer pepper sprayed him in both eyes. However,
Officer Balli admits to using O.Gpray on Gil. (Doc. No. 112-15, at 18.)
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period during which these acts would hae&en place. (Doc. No. 112-15, at 137-40.) Sqgt.
Mitchell denies engaging in the specific acteeged by Gil, and he denies observing Lt.
Frankland or any ber officer engagig in those act¥ (Doc. No. 112-19, at 30.) Although a
jury could find Sgt. Mitchell notredible, this possibility alonmay not be enoumgto create a
fact issue.See Anderson v. Liberty Lobby, Ind77 U.S. 242, 256-57 (1986) (“[Dl]iscredited
testimony is not normally considered a suffitidrasis for drawing aamtrary conclusion.”)
(quotation marks and citation omitted). Howeverthe jury accepts thathe acts of force
actually occurred, it is inconsequential whether $4tchell engaged in the acts of force or
failed to intervene as anothefficer engaged in thensee Hale45 F.3d at 91%ee also Gilbert
v. French 364 Fed. App’x 76, 83 (5th Cir. 2010) (recognizthat an officer “present at a scene
involving another officer’'s use of egssive force” is potentially lidd “for failureto intervene”).

Plaintiffs have identified genuine issues rofterial fact as to whether Sgt. Mitchell
engaged in or failed to inteeme when another officer engaged in objectively unreasonable,
excessive acts of force against Gil O’'Balle afte had been handcuffe8gt. Mitchell is not
entitled to summary judgméon qualified immunity.

3. The claims of Calvin Silva

Officer Jeffrey Michael seeks summary judgnt on the claim asserted by Plaintiff
Calvin Silva!® (Mot. at 10-11.) Mr. Silva was in ¢hH20 bar and observed Cole O’Balle’s
encounter with Officer SandersoDfficer Garcia, and Officer Longoria from a close distance.

Officer Michael—who was assistingith crowd control at the barpushed him in the chest and

12 Lt. Frankland also denies engaging in these @ctdbserving Sgt. Mitchell or any other officer
engage in these acts.d@ No. 112-15, at 121-22.)

13 Calvin Silva also claims that Officer Danrémpson used excessive force against him. (3rd

Am. Compl. 1 49.) Officer Singon has not moved for summauglgment on Mr. Silva’s claim.
(Mot. at 14-15.)
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told him to move back. (Doc.d\N 112-17, at 31; Doc. No. 113-1, at 35.) Mr. Silva responded that
he did not have anywhere to go due to ¢h@wvd. (Doc. No. 112-17, &1.) Officer Jonathon
Coward—who was also assisting with crowdntrol—hit Mr. Silva in the back with his
flashlight. (Doc. No. 113-19, &7-68.) When Mr. Sila turned around, another officer hit him
with a baton across his collarbonkl. (@t 67.) Mr. Silva was alssprayed with pepper sprayd(

at 70.) He felt an officer jump on him grab him, and he went to the grounidl. He put his
arms above his head for protection, and hegdatiches, kicks, and baton strikes all over his
body, predominantly in the rib aredd.(at 71-72.) While he was on the ground, he was
handcuffed. After he was handcuffed, he felt a foot in his back “for a secddd.at(73.)
Approximately two minutes later, he wpigked up off the floor and taken ould(at 73, 75.)

Mr. Silva has never identifiethe officers involved in thellaged assault against him.
However, Officer Michael admits to pushing Msilva (Doc. No. 113-1, at 35), and Officer
Coward admits to hitting MiSilva with his flashlight. (DocNo. 112-15, at 50; Doc. No. 112-16,
at 8.) Additionally, Officer Michael testified & Officer Simpson either pushed Mr. Silva or
“hip tossed” him to the ground. (Doc. No. 113-1, at 35-36.)

Mr. Silva claims that Officer Michael usazkcessive force when he pushed Mr. Silva,
tackled him to the ground, and struck him in the upper body and head area. (Doc. No. 113-6, at
39.) Officer Michael argues that there is nadewnce that he employed any force against Mr.
Silva other than a push as henducted crowd control. (Mot. d0-11.) Following this initial
push, Officer Michael continues, Mr. Silva was taken to the gréwnather officers(ld. at 11.)
Furthermore, Officer Michael argues thas push of Mr. Silva—*SdfEmpty Hand Control’—
was not objectively unreasonable under the circantgts and did not vioatMr. Silva’s clearly

established rightsid. at 11.)
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As to Officer Michael's admitted pushing of Mr. Silva during the early stages of the
Galveston Police Department’s attempts to seancecontrol the H2o bar, the Court agrees that
Officer Michael is entitled to qualified immunity on this claimh.is undisputed that, when
Officer Michael initially pushed Mr. Silva, thereas a great deal of commotion and chaos inside
the bar. Patrons had begun tneerge upon Cole’s Arrest Sitefher out of curiosity or as a
result of contradictory police orders. In theseumstances, Officer Michael's decision to push
Mr. Silva at the same time that he commahban to move back—wke perhaps unnecessary—
was not so extraordinary or excessive to tlmeuonstances that it violated Mr. Silva’s clearly
established rightsSee Graham490 U.S. at 396 (“Not every push or shove . . . violates the
Fourth Amendment.”).

The remaining police activity of which Mr.il% complains is infinitely more alarming.
Under Plaintiffs’ version of eants, Mr. Silva was initially urde to comply with Officer
Michael’s order to back up due to circuarstes beyond his control—the crowd behind him—
which he verbally relayed to Officer Michadlir. Silva was then hit with a flashlight and a
baton, pepper sprayed, tackledhe ground, and repeatly punched, struck, and kicked all over
his body. He was never asked to get down orgtbend. He was never aské put his hands
behind his back. And he was neveld that he was under arrest ilihie arrived at the jail later
that night. (Doc. No. 113-19, at5.) There is simply no qagon that this conduct was
objectively unreasonable under cleabtablished law, if the jurgccepts Mr. Silva’s description
of what happened to hingee Newman703 F.3d at 763-64ylassey 477 Fed. App’x at 263;
Autin, 174 Fed. App’x at 1853olden 2010 WL 3909476, at *#%f Galvan 435 Fed. App’x at

311.
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Nonetheless, Officer Michael claims entitlent to summary judgment based on a lack of
evidence as to whethbe committed the above acts of for&ut Officer Michael admits that he
was present during and witnessed the eventéroSilva’s arrest. (Doc. No. 113-1, at 32-36, 41.)
He even admits to seeing some of #duts of force reported by Mr. Silvdd() Officer Michael
can be liable under Section 1983 either as a dpadicipant or as a bystander who failed to
intervene as others violated Msilva’'s clearly established rightSee Hale 45 F.3d at 919;
Gilbert, 364 Fed. App’x at 83. He is not entitlelsummary judgment on Mr. Silva’s remaining
claims.

4. The claims of Matthew Goodson

Officer Dane Goode and Lieutant Joel Caldwell seek summary judgment on the claims
asserted by Plaintiff Matthew Goodson. (Mot. 1&.) Following Cole O’Balle’s arrest, Mr.
Goodson and his girlfriend exited the H2o bad avere in a group of people leaving the San
Luis property pursuant to police orders. (Dbm. 117-23, at 5-6.) Multiple officers followed
closely behind the groupld) At least two officers, includg Officer Jamie Benham, pushed
people as they were leavin@oc. No. 112-15, at 28; Doc.d\N112-15, at 35; Doc. No. 117-23,
at 6.) Mr. Goodson asked Officer Benhauot to touch hinor his girlfriend** (Doc. No. 117-23,
at 6.) As soon as he said this, Mr. Goodsas tackled to the ground by Officer Benham,
Officer Christopher Doucetteand Officer Goode.lq.; Doc. No. 112-15, at 24, 32; Doc. No.
112-13, at 4.) He was handcuffed. (Doc. No. 2B7-at 6.) As he walkying on the ground in

handcuffs, he was kneed in the side and ki¢kdatle head. (Doc. No. 117-23, at 6.) Lt. Caldwell

14 Mr. Goodson does not identifyetpolice officer to whom he \gaspeaking, buniicates that
the officer was pushing at him with a “stickDoc. No. 117-23, at 6hle “guess[es]” it was
Officer Goode. Id. at 9.) However, Officer Benham admitsprodding peopl&ith his baton to
get them to leave the property. (Doc. No. 112-15, at 35.)
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then grabbed his hair, pulled his head back] deployed O.C. directly in his eydsl; ©Doc. No.
112-15, at 24, 32; Doc. No. 112-1532 Doc. No. 113-14, at 38.)
a. Officer Goode

Mr. Goodson claims that Officer Goode used excessive force when he threw Mr.
Goodson to the ground and kneed &icked him in the sides armh his head. (Bc. No. 113-5,
at 51.) Officer Goode argadhat there is no evetice he engaged in any a€tforce on the night
in question, other than temporariplding Cole O’Balle down aftehe was tased. (Mot. at 11-
12.) Officer Goode also states thatdid not arrest anyone that nighd.(at 12.) The summary
judgment record belies this claim; Officer Gootge listed as the reesting officer in Mr.
Goodson’s case. (Doc. No. 112-13, at 4.) From fics, it is reasonable to infer that Officer
Goode was personally involved in the eventsainding Mr. Goodson’s arrest. Even if he was
not personally responsible for delivering every kick or hit, he may still be liable under Section
1983 as a bystander who failed to interve3ee Hale45 F.3d at 919Gilbert, 364 Fed. App’x at
83.

Although Officer Goode does not defend his @wsi during the course of Mr. Goodson’s
arrest under the rubric of qualified immuyritarguing instead that he had no involvement,
despite being listeds the arresting officer in police deaent records—there is no doubt that
fact issues prevent summajydgment on any qualified immip claim. Under Plaintiffs’
version of the facts, Mr. Goodson’s soleffémse” that night was asking a police officer
following him off the property to stop poking himahis girlfriend with a baton. As punishment
for his offense, Mr. Goodson was tackled, kneedl, licked. Under clearlgstablished law, this
response to solely verbal, non-threatening “emient” from a civilian who is under no suspicion

of illegal activity was objectively unreasonablee Newman703 F.3d at 762-64 (force
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allegedly used in response an “off-color joke”);see also Jimenez v. City of Costa Meksa&t
Fed. App’x 399, 403-04 (9th Cir. 2006) (revaxgisummary judgment because “[a] jury could
conclude there was no need forde at all” in response to aévbal inquiry” made from “eight
to ten feet away” and “a reasasie officer under the circumstaes would have had fair notice
that the use of [even minimal] force on a norestee, in response to a verbal inquiry from
several feet away, was unlawfand that any mistake to éhcontrary would have been
unreasonable”) (quotation marks and citation omittedecause none of th@rahamfactors
justifies the force employed against Mr. McMillainder his description of the events, Officer
Goode is not entitled to qualified immunity on summary judgm&et Newman703 Fed.
App’x at 763-64;Autin, 174 Fed. App’x at 186.
b. Lt. Caldwell

Mr. Goodson claims that Lt. Caldwell useccegsive force when he deployed O.C. spray
in Mr. Goodson'’s face after he had been haffdd. (Doc. No. 113-5, at 51.) Defendants argue
that Lt. Caldwell's use of O.C. spray agaihdr. Goodson was justified because he observed
Officer Doucette struggling witMr. Goodson to effectuate an aste(Mot. at 12.) According to
Mr. Goodson, however, he was sprayed with @ftr he was handcuffed, while he was doing
nothing more than lying on the ground. This factual dispute—whether Mr. Goodson was
completely subdued at the time he was sprayitd O.C. by Lt. Caldwell—prevents summary

judgment on qualified immunity. If Lt. Caldwell @8 O.C. spray agaihs subject who had

15 Although not directly on pointEighth Amendment cases involg the use of force in
response to prisoners’ verbalovocations are instructiv&ee, e.g., Lawrence v. Knight&0
F.3d 1490, at *3 (5th Cir. 1994) (“[W]e cannaiuntenance a violent corporeal response to a
verbal jab.”);Carter v. Wilkinson Civil Action No. 1:06-cv02150, 2010 WL 5125499, at *3-4
(W. D. La. Dec. 9, 2010ffinding corrections officer's use dbrce against plaintiff “clearly
excessive” when officer “lost his cool and attagkhe [plaintiff]” becaus plaintiff had made a
“sarcastic or dilatory” comment).
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submitted to officers’ control and was not resisting arrest, his actions were objectively
unreasonable under clearly established I8ee Petersqrb88 F.3d at 847Bush 513 F.3d at
501-02;Gauglitz 1997 WL 786246, at *Gee also Golder2010 WL 3909476, at *7.
5. The claims of Michael McMillan

Officer Mathew Burus seeks summary judgment on the claims asserted by Plaintiff
Michael McMillan. (Mot. at 1213.) Mr. McMillan was in theH20 bar at the time of Cole
O’Balle’s arrest. He saw Cole on the groungyied and handcuffed. (Doc. No. 113-15, at 32.)
He also saw his friend, Brandora&ke, assaulted by a numberpaflice officers near Cole’s
Arrest Site!® (Id. at 44-49.) Mr. McMillan said, “You guys can’t do thatltl.(at 33.) A police
officer grabbed him, turned him around, and sthpgeshing him out of the bar, saying, “Get the
fuck off the property.”id.)

Once Mr. McMillan was outsidéhe bar, he began walkirdpwn a hill. Three or four
police officers—including Officer Burus—folloveebehind him, pushing him and yelling, “Get
off the property.” (Doc. No. 113-15, at 33.) dlofficers were holdigp Mr. McMillan’s hands
behind his back.ld. at 51-52.) Mr. McMillan repeatedild them he was leavingld() When
he reached the edge of the grdss,said, “Believe me, I'm leawyy. | saw what you just did to
my friend.” (d. at 34.) One of the officers then sdi@et him,” and the police officers jumped
him. Mr. McMillan went to the ground, on hi&omach, and was immediately handcuffed. He

says that one police officer was on hexk, while another was on his badkl. )

6 Mr. Backe was present in the H20 bar at tinee of Cole’s arresand was the subject of
several documented uses of force by OfficBlisholas McDermott, Rogelio Franco, and
Christopher Doucette. (Doc. No. 112-16, 28, 34-35.) Defendants do not seek summary
judgment on Mr. Backe’s claims, and the uaimstances surrounding his arrest—which are
contested—uwill not be recounted here.
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Mr. McMillan claims that Officer Burus used excessive force when he pushed Mr.
McMillan down a hill and threw him to thegund and across the hoodaopolice car. (Doc. No.
113-5, at 62.) For the reasons di@bove, in the context of Mr. Silva’s claims, the Court finds
that Officer Burus is entitled to qualified immunity on the claim that he used excessive force
when he pushed Mr. McMillan.

Officer Burus argues that hiskedown of Mr. McMillan toeffectuate his arrest was
“proper tactical police protocol” under theraimstances. (Mot. at 13.) Officer Burus is
undoubtedly correct that, in sonsguations, a forcible takedowis an appropriate means of
establishing physical control ovarsuspect. However, it is vigorously contested whether any of
the relevant factors were present in Mr. Mchfills case. According tMr. McMillan, he had
complied with police orders. He had left thar and walked off the property. He was not
intoxicated. Although he verballyitcized the police response thaight, he made no attempts
to disobey instructions or to interfere. Bgntrast, according to Officer Burus’s initial arrest
supplement, Mr. McMillan ignored Offer Burus’s commands and was walkiog/ard the area
he was instructed to leave. (Doc. No. 112-14, at 2.)

The Court cannot resolve this kind of fadtdespute on summary judgment. The dispute
is material to Officer Burus’s qualified immunitlefense because using a forcible takedown to
effectuate an arrest, when none of Beaham factors is present and the officer has not
attempted to make the arréstough verbal commands along,objectively unreasonable under
clearly established law. In sl circumstances, no reasonablficer would have thought it
lawful to useany amount of forceSee Newman703 Fed. App’x at 763-64Autin, 174 Fed.
App’x at 186;cf Galvan 435 Fed. App’x at 311. Moreover, if Mr. McMillan’s version of events

is credited by the jury, the force employediimgt him was a reaction to his comment “l saw
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what you just did to my friend.Again, no reasonable officer wauhave thought it lawful to
respond to Mr. McMillan’srerbal criticism withany amount of forceSee Newmarv03 F.3d at
762-64;Jimenez 174 Fed. App’x at 403-04. Officer Burusnst entitled to qualified immunity
on the summary judgment record.
6. The claims of Chris Cornwell

Officer Dannie Simpson seeks summary judgimon the claims asserted by Plaintiff
Chris Cornwell. (Mot. at 14-15Mr. Cornwell and his wife weran the H20 bar at the time of
Cole O’Balle’s arrest. They left the bar on peliorders and began walking down a hill to their
hotel down the streéf.(Doc. No. 113-14, at 35.) A numbef police officers followed behind
them, pushing them and telling them to keepving. Mr. Cornwell asked one of the officers—
Officer Simpson—to stop pushing them, because he and his wife were leaving, his wife was
pregnant, and she was wearing high heels.c&ffSimpson asked him what he said, and Mr.
Cornwell repeated it. Officer Sirspn then threw him to the groundd.(at 36.) Mr. Cornwell
felt strong pressure on his neck, head area, and face as he was being hanttuéfe®7.) He
was never told he was under arrest and wasrmasked to put his hands behind his balck.dt
39.)

After he was handcuffed, Mr. Cornwell was placed on a curb with other detainees. (Doc.
No. 113-14, at 41.) He could seathnis wife, still walking awg, was still being pushed from
behind by officers.Ifl.) Mr. Cornwell said to Officer Singon, “She’s pregnant. Can you please
stop pushing her?” Officer Simpsgmnabbed him, rolled him over sbat his left side was on the

concrete, and pressed his face into the grouddai 42.)

' Mr. Cornwell and his wife were in the sameup of people departirtpe San Luis property
as Mr. Goodson and his girlfrien8eeSection 111.B.4, above.
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Mr. Cornwell claims that Officer Simpson usexicessive force when he threw him to the
ground and repeatedly pressed his neck, heallifaece into the ground. (Doc. No. 113-5, at 41;
Doc. No. 113-7, at 48.) Officer Simpson claims that his actions were objectively reasonable
because Mr. Cornwell was cursing and refused to comply with police commands. (Mot. at 14.)
He defends the manner in which he arrested®drnwell as consistent with police protocadl. (
at 15.) Once again, genuinssues of materialact preclude summary judgment on Officer
Simpson’s qualified immunity defeasPlaintiffs’ version of events suggest that Mr. Cornwell—
like Mr. Goodson and Mr. McMillan—wasubjected to fare solely as punishment for his verbal
criticism of the pbice response. No reasonable polié&cer would have believed such conduct
to be lawful. See Newmagn703 F.3d at 762-64]Jimenez 174 Fed. App'x at 403-04.
Additionally, despite being under reuspicion of criminal actiwt presenting nahreat to the
officers or others, and complying with everylipe order given to himir. Cornwell—like Mr.
Silva, Mr. Goodson, and Mr. McMillan—was sebjed to a forcibleaakedown without any
opportunity to submit voluntarily to the officersontrol. This was dbctively unreasonable
under clearly established la®ee Newmarvy03 Fed. App’'x at 763-64utin, 174 Fed. App’x at
186; cf Galvan 435 Fed. App’x at 311. Officer Simpsonnist entitled to gquéied immunity on
the summary judgment record.

7. The claims of Justin Packard

Officer John Rutherford seeks summangigment on the claims asserted by Plaintiff
Justin Packard. (Mot. at 15-164y. Packard was in the H20 bahen police officers entered and
ordered everyone to leave. (Doc. No. 113-18628.) Mr. Packard exited the bar and saw his

friend, Raymond Guidry, slammed by an officer against a pilldr.at 30.) Mr. Guidry was
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yelling that he hadn’t done anythindd.) The officer holding Mr. Gudry told Mr. Packard to
keep walking, and he compliedd(at 32.)

Mr. Packard continued off the San Lysoperty with a goup of friends. Id. at 28, 32.)
Following approximately 20 feet behind was a grofippproximately five male police officers.
(Id. at 35.) This group included Officer Rutherf@add Officer Benham. (&c. No. 112-14, at 1,
Doc. No. 112-21, at 6D)oc. No. 112-15, at 36.)

The officers ordered Mr. Packard to stop—ntifyying him by the shirt he was wearing—
and then ordered him to keep going. This happea couple of times. (Doc. No. 113-18, at 33-
34.) Mr. Packard was confused by the contradictory ordeksat 36.) As a result, he ended up
“straggl[ing]” behind his friends.Ifl. at 34.) When he reached tbarking lot of a nearby IHOP,
he turned around, with his hands up, to @k officers behind him what had happened. &t
34.) He was grabbed by the neck, thrown dowd, lrandcuffed. An officer sprayed his face with
pepper sprayld. at 34-35.)

Mr. Packard claims that Officer Rutherfouded excessive force when he threw him to
the ground, knelt on his back, preddas face into the pavement, and deployed pepper spray in
his face. (Doc. No. 113-6, at 2®fficer Rutherford counters th#twas objectively reasonable
for him to take Mr. Packard into custody because Mr. Packard exhibited signs of public
intoxication. (Mot. at 15-16.Dfficer Rutherford also defendsis manner of effectuating the
arrest as consistentitv proper police trainingld. at 16.)

Officer Rutherford’s version of eventsdgametrically opposed to Mr. Packard’s version.
On summary judgment, the Courtrist tasked with resoirg issues of materidhct. If the jury
credits Mr. Packard’s testimony,efte is no question that therce employed against him was

objectively unreasonable under clgagkstablished law. Mr. Packhhad already complied with
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police orders by leaving the San Luis propeBige Massey77 Fed. App’x at 263. He was not
under suspicion of having committed any serious eyiemd he posed no credible threat to the
officers or to othersSee Newmar/03 F.3d at 763-64Autin, 174 Fed. App’x at 185. He was
subjected to a forcible takedown without any oppaity to submit to the officers’ controCf
Galvan 435 Fed. App’x at 311. And he was pepper sprajtd he was prone and handcuffed.
See Petersqrb88 F.3d at 84MBush 513 F.3d at 501-0Fauglitz 1997 WL 786246, at *Gee
also Golden2010 WL 3909476, at *7. Due to unresolved matdact issues regarding the force
employed in Mr. Packard’s arregdfficer Rutherford is not ¢itled to summary judgment on
qualified immunity.

8. The claims of Charles Young

Officer Evelyn Dooley and Officer Phenefiéims Manuell seek summary judgment on
the claims asserted by PlathtCharles Young. (Mot. at 16-17.)

Mr. Young was in the H2o bawhen police officers entedeand ordered everyone to
leave. (Doc. No. 113-21, at 41-44.) Mr. Youngmmied with these instructions and moved
toward the exit. As he was walking out, Offidgobert Tovar grabbed him and said, “You're
under arrest®® (Id. at 56.) Mr. Young complied with ficer Tovar's order to put his hands
behind his back, and he was handcufféd. &t 53, 56-57.) Officer Tovar and another officer
then pushed Mr. Young through the cband down a flight of stairsld.) They ended up near
the valet area outside. The two officers slammed Mr. Young face-down on the ground, with his
hands still cuffed behind him. The officers, alamigh Officer Dooley and Officer Manuell, then

“beat the stew out of [him] for a little bit*(Id. at 54; Doc. No. 113-15, at 56-57.)

18 Mr. Young has not identified thafficer who originally arrestetiim. However, Officer Tovar
admits to arresting Mr. Young as he wagieg the H20 bar. (Doc. No. 112-15, at 15.)
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Eventually, the officers stopped hitting M¥oung. He sat up. (Doc. No. 113-21, at 58.)
He noticed that one of his handcuffs had falidin so he placed his hands on his knees in front
of him. A black female police officer—Officddooley or Officer Mims—saw him put his hands
in front of him. She ran at Mr. Young and yellé8top resisting!” Then she kicked him in the
face. (d. at 59.) Mr. Young did not & enough time to respond to her verbal command before
she kicked him.I¢.) Mr. Young heard her say, “I'm going to fuck you upgd.(at 61; Doc. No.
113-15, at 35.)

When Mr. Young was kicked in the face, fedd back onto thground. (Doc. No. 113-21,
at 61.) Before he could move, Officer Dooleyfi€Gdr Manuell, and Lt. Frankland were on top of
him.?° (Id. at 62.) He was turnealver on his stomach. He felt adenin his back and a foot on his
neck. He was handcuffed. Seveo#ficers were hitting him.I¢. at 61-62.) He describes getting
“the beating of my life.”Id. at 61.)

Mr. Young thinks that he vg&atased during the second tieg. He saw a police officer
withdraw a taser, and heard him say, “Weajang to tase you.” (DodNo. 113-21, at 61-62.)
Then he blacked out. When he woke up, he hattsran his shoulder that appeared to be from a
taser. [d. at 63.) During the secon@dting, Mr. Young rememberkauting, “I'm not resisting.”

(Id. at 65.)

19 Mr. Young has not identified the officers whortigipated in the first beating. However,

Officer Dooley admits that when she and Offitéainuell arrived on scene, they saw Mr. Young
struggling with an out-of-town officer. Officddooley and Officer Manuell went to the out-of-

town officer’s assistance. (Doc. No. 112-15, at 38.)

29 Mr. Young has not identified thefficers who piled on top dfim during the second beating.
However, Sgt. Mitchell observed Officer Doojeyfficer Manuell, and Lt. Frankland struggling
with a suspect whose handcuffs had come(bibc. No. 112-16, at 11Qfficer Dooley, Officer
Manuell, and Lt. Frankland all admit to sonmvolvement in re-andcuffing Mr. Young.
Notably, Lt. Frankland admits tkicking Mr. Young on his righside and to kneeling on Mr.
Young's chest and side. (Doc. No. 112-15, at 30.)
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Mr. Young claims that Officer Dooley usedccessive force when she knelt on his back,
stepped on his neck, struck his body, and prelsisefdice into the pavement. (Doc. No. 113-7, at
2-3; Doc. No. 113-8, at 62.) MK.oung claims that Officer Manuellsed excessive force when
she kicked him in the face, knelt on his bastiepped on his neck, struck his body, and pressed
his face into the pavement. (Doc. No. 113-7, at 2-3; Doc. No. 113-8, at 64.)

Officer Dooley and Officer Manuell argue thitey are entitled tqualified immunity
because Mr. Young was combative and intoxicated and because their methods of effectuating the
arrest were proper pursuant tdipe protocol. (Mot. at 16-17.) Geine issues of material fact
preclude summary judgment on their qualifiedmunity defenses. Defendants’ version of the
events surrounding Mr. Young's arrdstar no resemblance whatsoet@Plaintiffs’ version of
the events. The Court is not empowered to lvesthese issues of material fact on summary
judgment. If the jury credits Mr. Young’s testomy, there is no question that the force employed
against him was objectively unsamable under clearly established law. According to Mr.
Young, he was attempting to comply with police osd® evacuate the bar when he was arrested
with no explanation. He submitted to police authority, allowing himself to be handcuffed and
taken outside. Once there, he was beatennfo reason by multiple officers—while still
handcuffed. After his handcuffs canm®se, and before he coule&elanyone or demonstrate that
he was not resisting his arrelsg was beaten a second time. Moung, without any protest, had
placed himself under the authority and contwblthe Galveston Police Department. For his
acquiescence, he was savagely beaten by nobaheeveral officers. $h actions—if accepted
as true by a jury—were objectively unreaable under clearly established laBee Petersgn

588 F.3d at 84ush 513 F.3d at 501-0Zauglitz 1997 WL 786246, at *6.
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IV.  CONCLUSION

The factual disputes in this case argide; irreducible on summary judgment; and
largely material to the Individual Defendangdjilities to invoke qualified immunity. Only the
crucible of trial can determine which version of the even@Batbber 4-5, 2008 is to be believed.

For the reasons provided above, IndividDafendants’ Motion for Summary Judgment
(Doc. No. 111) iSGRANTED as to Plaintiff Sharon Belluomisiclaim that she was subjected
to excessive force when she was liftedher hair by an unknown defendaBRANTED as to
Plaintiff Calvin Silva’s claim that he was sebjed to excessive force when he was pushed by
Defendant Jeffrey Michael;, amtdRANTED as to Plaintiff MichaeMcMillan’s claim that he
was subjected to excessive fombken he was pushed by Defendant Mathew Burus. In all other
respects, the Motion BENIED.

IT IS SO ORDERED.

SIGNED this the twenty-seventh day of February, 2014.

@@CL{,‘&

KEITH P. ELLISON
WNITED STATES DISTRICT JUDGE
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