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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BRANDON A. BACKE, et al., 8§

Plaintiffs, §§
V. 8 CIV. NO. 10-CVv-388
CITY OF GALVESTON, TEXAS, et al. g

Defendants. ’ 8§

MEMORANDUM AND ORDER

Plaintiffs in this case aim that at least twenty mmbers of the Galveston Police
Department abused their posits of authority when theyngaged in or failed to prevent
multiple acts of unprovoked and unwarrantectéoon the very population of people they were
sworn to protect. Some, but not all, of the offidefendants sued in this case filed a motion for
summary judgment bottomed on quiaif immunity. By separate ondehe Court largely denied
the officer defendants’ motion due to unresolved questionstdrial fact. (Doc. No. 129.)

The Court now confronts the difficult questionwalfien a municipality can be held liable
for the discretionary acts of force committeditsypolice force. Defendant City of Galveston,
Texas (“the City” or “Galveston”) has fileal Motion for Summary Judgment. (Doc. No. 112.)
Plaintiffs have responded (Doc. No. 118)dathe City has replied (Doc. No. 126}After
considering the Motion, all resp@ssthereto, and the applicaltésv, the Court finds that the
City’s Motion for Summary Judgment (Doc. No. 112) m@&RANTED IN PART and

DENIED IN PART .

! The City’s reply was ten days overdue. Although the Court does not approve of the City’s
unexplained failure to move for an extensionfar leave to file a late reply, it also cannot
conceive how the delay prejudicethintiffs. Therefore, Plairfts’ Motion to Strike Galveston’s
Reply as Untimely (Doc. No. 127) BENIED.

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/3:2010cv00388/803561/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/3:2010cv00388/803561/130/
http://dockets.justia.com/

FACTUAL BACKGROUND

A. Chief Wiley’s Hire

Charles Wiley was sworn in as the Chiefaflice of the Galveston Police Department on
July 1, 2008. (Doc. No. 112-11, at 14.) He was hired fronsideitthe Galveston Police
Department—the first time in decades that@sdveston Chief of Police was not promoted from
within. (Id. at 21.) The City Manager, Steven LeBlaparsued and selected an outside hire for
the express purpose of effecting Bha within the police departmentd(at 29; Doc. No. 112-
10, at 56-57.)

The police department inherited by Chief Wila July 2008 was “plgued with activities
that oftentimes were illegal, most of the timestimcal.” (Doc. No. 119-2at 4.) Use of force
was a “big issue” within the department ifs@Doc. No. 119-1, at 3pnd within the City
administration more generallgarlier in 2008, the Citgouncil discussed numerous complaints
against the department, including “police hfity.” (Doc. No. 112-10at 53-54.) The public
perception of the Galveston police force wss dismal that the department had ceased
communications with the localewspaper. (Doc. No. 112-11,34.) According to Chief Wiley,
“the perception amongst citizens in Galvestwas that the police department was not as
professional as it could be.Id( at 30.)

Chief Wiley viewed his arrival as a “paradigshift” within thedepartment. (Doc. No.
119-4, at 4.) He described the environment uporattigal as one in which “lax behavior” was
“permitted.” (d. at 47-48.) He hoped to instill moagcountability and responsibility throughout
the ranks, and particularly withthe leadership of the depaent. (Doc. No. 112-11, at 33-35;

Doc. No. 119-1, at 3.) He algdanned to institute a “communifyolicing culture.” (Doc. No.



112-11, at 30-31.) Hurricane lke, howeverlaged the implementation of any reformkl. (at
53.)

B.  The H2o Incident (October 4-5, 2008)

On October 4, 2008—three weeks after Hurricane lke hit the island—Plaintiffs
(excluding Plaintiff Charlesyoung) attended a wedding atetlGalveston Island Convention
Center. Following the reception, which endedusrd 11 p.m., many guests went to the adjacent
San Luis Resort and congreghtd H20, the hotel’s bar.

1. The encounter with Cole O’Balle, Joseph Belluomini, and Sharon
Belluomini

Officer Chris Sanderson—a member of thalveston Police Department—was working
security at H2o that night. Another securdfficer employed by the hotel, Carlos Gonzales,
directed Officer Sanderson’s attention to Dahi&ble” O’Balle, the bride’s 19-year-old brother,
who had just entered the bar. Mr. Gonzaddsrted Officer Sanderson to Cole for some
combination of the following reasons: Cole hlaeen belligerent with Mr. Gonzales at the
wedding reception in the adjacesdnvention center; Cole appearegdbe intoxicated despite
being underage; and Cole had carried an outicigholic beverage into the H20 bar. Officer
Sanderson and Mr. Gonzales approached Colghysically escorted him to the northeast side
of the bar, near the bar’'s restrooms. Much of the relevant activity in this case occurred at this

location. For simplicity, the Court will fer to it as “Cole’s Arrest Site.”

Z In this section, the Court summarizes evelesicted in its prior memorandum and order on the
Individual Defendants’ Motion for Summar Judgment—depictions which are hereby
incorporated for purposes of the City’s motion—angispnts in more fine til the acts of force
not implicated by that motion. Due to the extreme divergendtieeirPlaintiffs’and Defendants’
versions of the events, it is impossible to presemified narrative of wdtt happened that night.
The Court uses the facts most supportive ofnfifés’ claims. All reasonable inferences are
drawn in Plaintiffs’ favor.



Cole, Officer Sanderson, and Mr. Gonzalese followed by Joseph Belluomini, Sharon
Belluomini, and Michael Patterson—friends oét®’'Balle family. Mrs. Belluomini stopped to
talk with Mr. Gonzales. Mr. Gonzales informéer that he was having Cole arrested. Mrs.
Belluomini begged Mr. Gonzales and Officer Sander® let her take Colep to his hotel room.

Mr. Belluomini placed himself in front o€ole, whose back was against a wall. Mr.
Belluomini put his hands on the wall on either side of Cole, such that Cole was between his
arms. He alternated between reassuring Cadé elerything would be fine and inquiring of
Officer Sanderson wh#&tole had done wrong.

Sometime during the course of these nat#ions, Officer Saderson radioed for
assistance from fellow officers. Officer Clemearcia and Officer Jotlzan Longoria were the
first to arrive in respong® Officer Sanderson’s request.

Shortly before Officer Garciand Officer Longoria reache@ole’s Arrest Site, Officer
Sanderson withdrew his baton. Officer Garcia easpast Mrs. Belluomini and punched Cole in
the head. Simultaneously, Mr. Gonzales pladedBelluomini in a chokehold, pulling him away
from Cole, and Officer Sanderson pepper sprayed Mr. Belluomini in the face.

Officer Garcia and Officer Sanderson themoceeded to pummel Cole—Officer Garcia
with his fists, and Officer Sanderson with histon. One of these baton strikes hit Cole on the
head, causing a massive head wound. Despitéathidéhat Cole wasvounded and not fighting
back, Officer Longoria tased Cole in the abmm, causing him to fall to the ground. Officer
Garcia and Officer Sandersonntimued to punch, strike, andcki Cole after he was on the
ground.

Mrs. Belluomini screamed for the officets stop. When the abuse continued unabated,

she threw herself on Cole’s hetadprotect him. One of the offers removed her by her hair, and



Officer Sanderson pepper spréyeer in the face. Cole wasentually handcuffed and removed
to a patrol car.

In the thirteen minutes following Officer Baerson’s initial requedbr assistance from
fellow officers, over twenty members of the IGston Police Department arrived on scene,
many of them accompanied by other federal andlltaw enforcement officials. (Doc. No. 112-
12, at 10-12.) Most of these officers engagedrowd control, evaating the H20 bar and
escorting people off the San Luis property. éascribed below, the remaining claims of
excessive force derive in somerfofrom this police activity.

2. The encounter with Calvin Silva

Calvin Silva was in the H20 bar and obselr@ole’s encounter with Officer Sanderson,
Officer Garcia, and Officer Longoria from a obodistance. Officer Jeffrey Michael pushed Mr.
Silva in the chest and told him to move back. Biiva responded that he did not have anywhere
to go due to the crowd. Officer Jonathon Cowd#nrdn hit Mr. Silva in the back with his
flashlight. When Mr. Silva turned around, amet officer hit him with a baton across his
collarbone. Mr. Silva was pepperraped. He felt an officer jump on him or grab him, and he
went to the ground. He put his arms above leadhfor protection, and he felt punches, kicks,
and baton strikes all over himdy, predominantly in the rib area. While he was on the ground,
he was handcuffed. After he was handcuffed, féle a foot in his back “for a second.”
Approximately two minutes later, he wpisked up off the floor and taken out.

Mr. Silva has never identifiethe officers involved in thellaged assault against him.
However, Officer Michael admits to pushing Milv&, and Officer Coward admits to hitting Mr.
Silva with his flashlight. Adiionally, Officer Michael testified that Officer Dannie Simpson

either pushed Mr. Silva or ffntossed” him to the ground.



3. The encounter with Brandon Backe

Brandon Backe—at the time, a pitcher emptbpg the Houston Astros—was also in the
H20 bar at the time of Cole'sncounter with Officer Sandens, Officer Garcia, and Officer
Longoria. He first noticed a commotion when he heard someone yell frantically, “They’ve got
Cole.” (Doc. No. 113-9, at 47.) Mr. Backe walkedthe back of the bar to investigatkl. (at
48.) When he arrived at ColeArest Site, Cole was on tlggound, handcuffed and face down,
covered in blood.ld. at 51, 53.) Officer Longoria was standimgxt to Cole holding a taser, with
the wires still attached to Cole’s backd.] Mr. Backe saw peopleearby being “manhandled
and pepper sprayed” by other officels. @t 51-52.)

There were four or five offers around Cole’s Arrest Sienen Mr. Backe arrived. (Doc.
No. 113-9, at 58.) The officeradest to him—Officer Nicholas McDermott—screamed at the
crowd to “back the fuck up.”ld. at 61.) Mr. Backe—who was #e front of the crowd and
could not retreat due to tipeople behind him—raised hisrts and responded, “Chill out.rd(
at 61, 65; Doc. No. 112-17, at 33.) Officer McDettrgot closer and repeated in an even louder
voice, “Back the fuck up right now.” (Doc. No. 193-at 61.) Mr. Backe said, “Chill out. | can’t
go anywhere. Y’all have enough roomld.) Officer McDermott then grabbed Mr. Backe and
threw him against a wallld.) He started grabbing for Mr. Ble’s hands behind his back. (Doc.
No. 113-10, at 3.) Then he threw Mraé&ke on the ground, into the landscapidy. &t 3-4.)

Mr. Backe felt officers getting on top of hiDoc. No. 113-9, at 4.) He felt something—
possibly a knee—hit him at the intersection of his neck and blaclat(4-5.) When he looked up

to ask why he was being attacked weess punched repeatedly in the fadd.)(Mr. Backe put his



face into the ground for protection, and he waisghed repeatedly in the side of the heltl. gt
4-5.) He was handcuffedd( at 5.) Then he was kicked in the fadd.)(

Multiple officers were involved in the agffle with Mr. Backe, including Officer
McDermott, Officer Rogelio Franco, and OfficEhristopher Doucette. All three officers admit
to punching Mr. Backe in the face or head. (Ddo. 112-14, at 4; Doc. No. 112-15, at 23; Doc.
No. 112-15, at 39.)

4. The encounter with Gil O’Balle and Aaron Trevino

Gil O’Balle was parking his car at the tiné Cole’s encounter with Officer Sanderson,
Officer Garcia, and Officer Longori@s he approached the San Lhbwstel from the parking lot,
he received a call from his wifalerting him to the fact that something was going on in the bar
area. Gil entered the hotel lobby and saw MBslluomini wandering a hallway, covered in
pepper spray and with her hair in disarray. St hom, “They’re killing Cole.” Gil helped her
into a nearby chair, then entered the H2o bHe saw Mr. Belluomini on the ground, on his
stomach, handcuffed and screaming for his wi#hen the three police officers standing over
Mr. Belluomini noted Gil’s presencthey yelled at him to get out.

Gil exited the hotel. He approached a grofipfficers—including Officer Longoria, Sgt.
Andre Mitchell, Lt. Byron Frankland, Officer Dowag Balli, and an un&htified DEA agent—to
ask who was in charge. Officer Longoria hadtager in hand when Gil approached. The officers
advanced on Gil, yellinthat he needed to get back. Offit@ngoria trained his taser on Gil. Gil
put his hands up and started walking backwatde was joined by Aaron Trevino—another
wedding guest—who told him that they neededetve. (Doc. No. 113-20, at 19.) Mr. Trevino
faced Gil, with his back to the officerdd( at 19-20.) As Gil backedp, Mr. Trevino walked

forward. (d.)



Then Gil noticed Cole being walked to a nearby police car. Gil said to the officers,
“That's my son. Where are y’all taking him®hat's going on? Whaan | talk to?” Gil
continued to back up until he hit a retainingliwble heard an officer say, “Hit him. Hit him
now.” Then he was tased by Officer Longor@il attempted, and may have succeeded, in
pulling the taser wire out. He heard an offisay, “Hit him again.” He was tased again; this
time, his knees buckled and he fell to the ground.

Once on the ground, Gil was handcuffed by Larfktand and Sgt. Mitchell. Then an
officer put a foot on Gil's headnd ground his face into the pawent. Officer Balli picked up
Gil's head by his hair, pulled his glasses doamg pepper sprayed hisceaon both sides. Gil
was kicked in the face, the side of the head the ribs. Gil cannot identify which officers
ground his face into the pavement, pepper sprayed him, or kicked him.

Near the time that Officekongoria tased Gil, Lt. Fran&khd hit Mr. Trevino with his
baton in the back of the leg, which caused Mr. Trevino to fall to the gro{wk. No. 113-20,
at 21.) Once he was on the ground, Friankland hit him twice moreld, at 31.) Mr. Trevino
rolled over and put his hands ufd.(at 19.) Officer Balli pepper sprayed him in the fa¢el.)

5. The encounter with Michael McMillan

Michael McMillan was in theH20 bar at the time of Colearrest. He saw Cole on the

ground, injured and handcuffed. He also saw Mrck assaulted by a number of police officers

near Cole’s Arrest Sitédr. McMillan said, “You guys can’t do that.” A police officer grabbed

3 Mr. Trevino has not identifiethe officer who hit him with a baton. However, video of the
encounter shows Lt. Frankland withdrawing haton as he approaché&dr. Trevino and Gil
O’Balle. (Doc. No. 113-2, at 86-87.)

* Mr. Trevino has not identifiethe officer who pepper spraydim. However, Lt. Frankland
reports that Officer Béilpepper sprayed Mr. Trewd. (Doc. No. 113-2, at 107-08.)



him, turned him around, and dtd pushing him out of the bar, saying, “Get the fuck off the
property.”

Once Mr. McMillan was outsidéhe bar, he began walkirdpwn a hill. Three or four
police officers—including Officer Mathew Bus—followed behind him, pushing him and
yelling, “Get off the property.” Mr. McMillan repeatedly toldeiim he was leaving. When he
reached the edge of the grass,said, “Believe me, I'm leavg. | saw what you just did to my
friend.” One of the officers then said, “Gkim,” and the police officers jumped him. Mr.
McMillan went to the ground, on his stomacindavas immediately handcuffed. He says that
one police officer was on his nedkhile another was on his back.

6. The encounters with Matthew Goodson and Chris Cornwell

Following Cole’s arrest, Matdw Goodson and his girlfmel exited the H20 bar and
joined a group of people leaving the San Lpreperty pursuant to police orders. Multiple
officers followed closely behind the group. Adast two officers, iduding Officer Jamie
Benham, pushed people as they were leaving. Mr. Goodson asked Officer Benham not to touch
him or his girlfriend. As soon ase said this, Mr. Goodson wteckled to theground by Officer
Benham, Officer Doucette, andf@er Dane Goode. He was handi@d. As he was lying on the
ground in handcuffs, he was kneed in the sideé kicked in the head. Lt. Joel Caldwell then
grabbed his hair, pulled his head back, anglajed oleoresin capsicum (“O.C.” or “pepper
spray”) directly in his eyes.

Chris Cornwell and his wife were in thensa group of people departing the San Luis
Property as Mr. Goodsomd his girlfriend. They weralso pushed from beaid as they left. Mr.
Cornwell asked one of the officers—Officampson—to stop pushing them, because he and his

wife were leaving, his wife wapregnant, and she was wegrihigh heels. Officer Simpson



asked him what he said, and Mr. Cornwell repdat. Officer Simpson then threw him to the
ground. Mr. Cornwell felt strong pressure on hecky head area, and face as he was being
handcuffed. He was never told he was under aadtwas never asked poit his hands behind
his back.

After he was handcuffed, Mr. Cornwell was placed on a curb with other detainees. He
could see that his wife, still Wang away, was still being pusd from behind by officers. Mr.
Cornwell said to Officer Simpson, “She’s pregnt. Can you please stppishing her?” Officer
Simpson grabbed him, rolled him over so thatléisside was on the concrete, and pressed his
face into the ground.

7. The encounters with Raymond Guidry and Justin Packard

Justin Packard was in the H20 bar whefcpoofficers entered and ordered everyone to
leave. Mr. Packard exited the bar and das friend, Raymond Guidry, slammed by Officer
Robert Sanderson—Officer Chris Sanderson@th®r—against a pillaiDoc. No. 112-13, at
41.) Mr. Guidry was yelling that he hadn’t doarything. Officer R. Saderson instructed Mr.
Packard to keep walking, and he complied.

Mr. Packard continued off the San Luisoperty with a group of friends. Following
approximately 20 feet behind was a group of apmnaxely five male police officers. This group
included Officer John Rutherford—Officer Rob&a&nderson’s partner—and Officer Benham.

The officers ordered Mr. Packard to stop—stifying him by the shirt he was wearing—
and then ordered him to keep going. This happea couple of times. MPackard was confused
by the contradictory orders. As a result, he ended up “stragdlfiedpind his friends. When he

reached the parking lot of a nearby IHOP, he turned around, with his hands up, to ask the officers
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behind him what had happened. Was grabbed by the neckralwn down, and handcuffed. An
officer sprayed his face with pepper spray.

Mr. Guidry and Mr. Packard were transportedhe city jail together. (Doc. No. 113-18,
at 41-42.) After their police car arrived at thd, j®ir. Packard heard Mr. Guidry being removed
from the car. Then he heard Mr. Guidsgream. (Doc. No. 113-18, at 41-42.) Mr. Guidry
confirms that he was pepper sprayed afteaniged at the jail(Doc. No. 112-17, at 25.)

8. The encounter with Charles Young

Mr. Young was in the H2o bawhen police officers entedeand ordered everyone to
leave. Mr. Young complied witlthese instructions and movedward the exit. As he was
walking out, Officer Robert Tovar grabbedrhiand said, “You’re under arrest.” Mr. Young
complied with Officer Tovar’'s order to put hnds behind his back, and he was handcuffed.
Officer Tovar and another officer then pushidd Young through the crowd and down a flight
of stairs. They ended up ngle valet area outside. The twéiicers slammed Mr. Young face-
down on the ground, with his hands still cuffechine him. The officers, along with Officer
Dooley and Officer Manuell, then “betite stew out of [him] for a little bit.”

Eventually, the officers stoppéddtting Mr. Young. He sat up. He noticed that one of his
handcuffs had fallen off, so he placed his lrand his knees in front of him. A black female
police officer—Officer Dooley or Officer Mims—sathim put his hands in front of him. She ran
at Mr. Young and yelled'Stop resisting!” Then she kickeadm in the face. Mr. Young did not
have enough time to respond to her verbal command before she kicked him. Mr. Young heard
her say, “I'm going to fuck you up.”

When Mr. Young was kicked in the face, tedl back onto the ground. Before he could

move, Officer Dooley, Officer Mauell, and Lt. Frankland were on top of him. He was turned
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over on his stomach. He felt a knee in his baoll a foot on his neck. He was handcuffed.
Several officers were hitting him. He dabes getting “the beating of my life.”

Mr. Young thinks that he vgatased during the second tieg. He saw a police officer
withdraw a taser, and heard him say, “We’re gdmgase you.” Then he blacked out. When he
woke up, he had marks on his shoulder that apdetr be from a taseDuring the second
beating, Mr. Young remembers shouting, “I'm not resisting.”

C. Reporting and investigation of the H20 incident

Lt. Joel Caldwell was the ranking officencaon-scene commander at the H20 incident.
(Doc. No. 112-11, at 67.) Chief Wiley briefly visitéte scene that night. Held Lt. Caldwell to
make sure that the reportsne@g¢horough, and he departeldl. @t 72-73.) Th@ext day—October
5, 2008—Chief Wiley pulled the initigpolice reports from the incidé. He instantly knew, from
the lack of heft alone, that the reports were deficiéditat 74.) Moreover, nase of force forms
had been filled out, despite tfect that—at a minimum—the nighiad involved use of a taser,
the physical detainment of Mr. Backe, O.C. spray, and a “scuffle” that produced injuries so
severe as to require life flighting @oO’'Balle to a Houston hospitalld( at 74, 76-77.) On
October 8, 2008, all officers inwad in the H20 incident wererdered to supplement their
initial reports with more detal descriptions of that nighfDoc. No. 112-15, at 40.) Use of
force forms were also orded. (Doc. No. 112-11, at 75-76.)

Chief Wiley initiated an internal affairevestigation into the Bb incident. Among other
things, investigator reviewedfirers’ compliance with departmaaitreporting directives. When
internal affairs completed itswestigation, eleven officers wedésciplined for missing, late, or
inaccurate reporting. (Doc. No. 112-11, at 82-8h)ee officers in leadership positions—Lt.

Caldwell, Lt. Frankland, and Sgt. Mitchell—weatso disciplined for failing to ensure accurate
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and timely reports from their subordinatdsl. @t 83-84.) Seven officers accepted the discipline.
(Id. at 83.) Four appealed: Lt.&kland, Officer Coward, Officéfranco, and Officer Doucette.
(Id. at 82-83.)

Chief Wiley separately tasked Lt. Caldwelltlvinvestigating the use of force during the
H2o incident, despite thadt that Lt. Caldwell had himself uséatce that night. Lt. Caldwell’s
investigation revealed no inappropriate use ofdpand no officer was reprimanded for his or
her use of force during theZd incident. (Doc. No. 119, at 1-15; Doc. No. 112-11, at 135.)

Chief Wiley acknowledges that deficient refoog can be motivated by a desire to avoid
accountability for using force. (Do®No. 112-11, at 107-08.) He alsdmits that poor reporting
makes it difficult to investigate éhpropriety of a use of forcdd( at 116.)
I. LEGAL STANDARDS

A motion for summary judgment requires t@eurt to determine whether the moving
party is entitled to judgment as a mattetan? based on the evidence thus far presentenl. i&
Civ. P. 56(a). “Summary judgment is propef the pleadings, depositions, answers to
interrogatories, and admissions ole ftogether with the affidavitsf any, show that there is no
genuine issue as to any matefadt and that the moving partyeéstitled to judgment as a matter
of law.” Kee v. City of Rowlett, Tex247 F.3d 206, 210 (5th Cir. 2001) (quoti@glotex Corp.
v. Catrett 477 U.S. 317, 322 (1986)). “A fact is materifaits resolution in favor of one party
might affect the outcome of é¢hlawsuit under governing lawSossamon v. Lone Star State of
Tex, 560 F.3d 316, 326 (5th Cir. 2009) (quotations and footnote omitted).

“Facts and inferences reasonably drawn fromeHasts should be taken in the light most
favorable to the non-moving partyNichols v. Enterasys Networks, Ind95 F.3d 185, 188 (5th

Cir. 2007). The Court may not make credigiliteterminations or weigh the evidenBmeves v.
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Sanderson Plumbing Prods., In630 U.S. 133, 150 (2000). “[T]hesourt should give credence
to the evidence favoring the nonmovant as wellhas ‘evidence sygorting the moving party
that is uncontradicted and unimpeached, at leEashe extent that that evidence comes from
disinterested witnesses.ltl. at 151 (quoting 9A C. Wrigh& A. Miller, Federal Practice and
Procedure 8§ 2529, p. 300 (2d ed. 1995)). Hearsagclusory allegations, unsubstantiated
assertions, and unsupported speculation aregrapetent summary judgment evidencen.RR.
Civ. P. 56(e)(1);see, e.g.Mclintosh v. Partridge540 F.3d 315, 322 (5th Cir. 2008ason v.
Thaler, 73 F.3d 1322, 1325 (5th Cir. 1996ge also Little v. Liquid Air Corp37 F.3d 1069,
1075 (5th Cir. 1994) (noting that a nonmovantsirden is “not dsfied with ‘some
metaphysical doubt as to the material facts™) (citMatsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986)).
. ANALYSIS

The City argues that it is etled to summary judgment becauBlaintiffs have failed to
identify a policy or custom of the City of Galston which caused Plaiffi§’ injuries. (Doc. No.
112 (“Mot.”), at 10.) Plaintiffs respond that thaye pursuing municipal llity on the basis of
two customs in place at the time of the H&oident. (Doc. No. 118 (“Opp.”), at 21-37.) These
are: (1) a custom of using excessive force and (2) a custom of underreporting and
underinvestigating acts of forcdd() Plaintiffs also claim that the City is liable for failure to
train its officers. Id. at 39-40.)

A. Overview of Monell Liability

Municipalities are considered “persons” sedijto suit under Seoi 1983 for civil rights
violations. Monell v. New York City Dep’t of Soc. Servi36 U.S. 658, 690 (1978). However,

“a municipality cannot be held vicariously liabler the constitutional torts of its employees or
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agents.” Gros v. City of Grand Prairie, Tex181 F.3d 613, 615 (5th Cir. 1999). This is because
Section 1983 requires a showing that the defentirbject[ed] or cause[d a plaintiff] to be
subjected” to a deprivation of a federal riggdeed2 U.S.C. § 1983, a requirement thadrioot be
easily read to impose liability vicariously ayoverning bodies solely on the basis of the
existence of an employer-employe&t®nship with a tortfeasor.Monell, 436 U.S. at 692.

The Fifth Circuit has summarized the elements required fddoaell claim as “a
policymaker; an official policy [or custom]; and a violation of constitutional rights whose
‘moving force’ is the policy or customPiotrowski v. City of Houstqr237 F.3d 567, 578 (5th
Cir. 2001) (citation omitted). These elementsisexo preventa collapse of the municipal
liability inquiry into arespondeat superiaanalysis.”Zarnow v. City of Wichita Falls, Tex614
F.3d 161, 167 (5th Cir. 2010).

Taking these elements out of turn, the tfirgdentification of an official policy or
custom—reflects that a munpality may be sued under Section 1983 only for its own acts.

Accordingly, municipal liability may be pursue the basis of “a policy statement, ordinance,
regulation, or decision offially adopted and promulgated by [the local government entity’s]
officers.” Zarnow 614 F.3d at 166 (citation atted). “Alternatively,municipal liability may
attach where the constitutional deprivation issp@ant to a governmental custom, even if such
custom has not received formal approvél.”
The second element obligates the plaintifflittck the alleged policy or custom to the

municipality through an approvegolicymaker'—someone or something that “takes the place
of the governing body in a designated area of city administrativelister v. City of Houston

735 F.2d 838, 841 (5th Cir. 1984). Additionally, thelicymaker’'s promulgation of policy or

acquiescence to custom must demonstrate culyafit the plaintiff's resulting injury. If the
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alleged custom or policy on its face “violate[sféeal law or authorize[s] the deprivation of
federal rights,” the culpability cpiirement is clearly met. Alteatively, a municipality can be
culpable for a facially constitutional custom policy if it was “adopted or maintained by the
municipality’s policymakerswith deliberate indifferenceas to its known or obvious
consequences,O’'Neal v. City of San Antonio344 Fed. App’x 885888 (5th Cir. 2009),
specifically the “risk that a violation of a paudiar constitutional or statutory right will follow.”
Board of Comm’rs of Bryan Cnty., Okl. v. Braws20 U.S. 397, 4111997). “Deliberate
indifference of this sort is a stringent teand ‘a showing of simpler even heightened
negligence will not suffice’ tprove municipal culpability.Piotrowski 237 F.3d at 579 (quoting
Bryan Cnty, 520 U.S. at 407)).

Finally, the plaintiff must show that thgolicy or custom was causally linked to the
constitutional violations at issue. “[T]here da@ no municipal liabilityunless [an official policy
or custom] is the moving force behind the constitutional violatidarhes v. Harris Cnty577
F.3d 612, 617 (5th Cir. 2009).

B. The Chief of Police is the City ofGalveston’s designated policymaker in the
relevant field.

As noted above, a “policymaker” is an indivadwr entity that “akes the place of the
governing body in a designatedearof city administration.’"Webster 735 F.2d at 841. A
policymaker “decide[s] the goals for a parteulcity function and devise[s] the means of
achieving those goalsBennett v. City of SlidellF’28 F.2d 762, 769 (5th Cir. 1984). Whether an
individual or entity is a “policymaker” for purpes of Section 1983 is question of state and local
law. See Valle v. City of Houstp613 F.3d 536, 542 (5th Cir. 2010).idtalso highly dependent
upon the specific facts regardingetmunicipality’s organizationral the particulaarea of city

policy at issue in the case. “[T]he identificatiohthose officials whosdecisions represent the
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official policy of the local govemmental unit is itself a legal qu&sn to be resolved by the trial
judgebeforethe case is submitted to the juryétt v. Dallas hdep. Sch. Dist491 U.S. 701, 737
(1989) (emphasis original).

Defendants argue that Galveston is a “home rule” city and that all policymaking authority
resides, by virtue of Texas stddsv, in Galveston’s City Councithe “City Cound”). (Mot. at
6-8.) But the fact that Texas state law confers policymaking authority on the City Council does
not answer the question of whether the City Couheih delegated some of that authority to the
Chief of the Galveston Police DepartmeBte Zarnow614 F.3d at 167-68. Such delegation
may be express or implied by “‘conduct or practicéd” at 167 (quotingBennett 728 F.2d at
769).

Plaintiffs do not argue that the City Courexpressly delegatepolicymaking authority
to the Chief of Police. Rather, Plaintiffs centl that the delegatios made evident by how
Galveston Police Department policy is enac{€pp. at 18.) As testifteto by Chief Wiley, and
made apparent on the face of the documents themselves, Galveston Police Department policies
and directives are autted by current and former Chiefs Bblice. (Doc. No. 112-11, at 55-58;
Doc. No. 112-4, at 16.) They are not reviewsd the City Manager or City Council before
implementation. (Doc. No. 112-11, at 58; Doc. No. 112-10, at 21-22.) The Chief of Police
himself or herself simply announces and roll$ the policy or directie through the chain of
command. (Doc. No. 112-11, at 58; Doc. No. 1124t022.) While the City Council or City
Manager may possess some theoretical ability torokeeor constrain thpolicies enacted by the
Chief of Police, it does noappear to have exercised suahthority in recent memory.
Specifically, there is no evidence thatethCity Council or City Manager reviewed,

countermanded, or initiateghy official policies inresponse to the H2odident. By contrast,
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Chief Wiley responded by launching an intermalastigation to determine whether the officers
involved properly executed under reporting direggiput in place by former chiefs. (Doc. No.
112-11, at 82-83.) He also orddradditional training within # department on how to write
adequate reportsld( at 51.) These actions indicate tktief Wiley—as would be expected for
a municipal policymaker—responded to a vegngicant incident involing municipal activity
by “decid[ing] the goals for a particular cifynction”—i.e., transpant reporting of police
activity—and “devis[ing] the meanof achieving those goaldBennett 728 F.2d at 729.

The Fifth Circuit confronted this exact issuedarnow v. City of Wichita Falls, Texas
and concluded, on the basis of very similar evidetinzg, “the chief of police is the sole official
responsible for internal police policy” and tlif]thers have only matgal involvement with
the internal procedures of tipelice force.” 614 F.3d at 168. This Court is similarly persuaded
on the summary judgment record that the Chiethef Galveston Police Department is properly
considered a policymaker for the City of Galveston in this case.

C. Plaintiffs have sufficient evidence toraise a fact issue as to whether their

constitutional rights were violated pursuant to a pervasive custom within the
Galveston Police Department of utilizing excessive force.

Plaintiffs contend that, on the night of Ober 4, 2008, the Galveston Police Department
operated pursuant to an unofficial custom of using excessive force. (Opp. at 36.) In support of
the existence of this custom, Plaintiffs rely upon the events of the night itdelt (23-30.)
Specifically, on October 4, in response to Offi@mnderson’s request for assistance, at least
thirty-four members of the Gadgton Police Department respondedhe San Luis hotel. (Doc.

No. 119, at 11.) The police department at the time consisted of approximately 160 members
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(Doc. No. 112-10, at 76), approxinest half of which were on dutyyOf the thirty-four officers
who responded, twenty are accused of engaging fiailorg to prevent approximately forty-nine
separate acts of excessivec®against thirteen individuds.

Defendants argue that many tbiese allegations are trumpag or flatly unbelievable.
(Mot. at 19-20.) The Court cannmsolve such factual disputea summary judgment. It must
credit Plaintiffs’ evidence and aw all reasonable inferenceshaintiffs’ favor. Consequently,
for purposes of the City’s Motion for Summadydgment, the Court presumes that twenty
Galveston officers—approximately 59% of th#fiaers on scene, approximately 25% of the
officers on duty, and approximately 13% of aficers in the department’s employ—committed
or failed to prevent acts of excessfeece on the night of October 4, 2008.

Plaintiffs argue that the evidence of rampamdl unreasonable usesfofce that night is
sufficient to establish that the police departm&as operating pursuant &m unofficial custom
of using excessive force. (Opp. at 36.) The Cagrees. It is not possilo describe the exact
guantum of evidence necessarydse a fact issue on the existeraf a municipal custom. As a
general rule, however, a single example or episode is not suffisiemBennet728 F.2d at 768
n.3 (“Isolated violations are notetpersistent, often repeated, constaolations that constitute
custom and policy.”). Some discernible patternsimilar behavior or activity is required.
Specifically, in the context of an alleged governtaé custom of using excessive force, “the

‘plaintiff must demonstrate at least a pattern of similar incidents in which the citizens were

® At the time, due to the havoc created by Hurricane Ike, Galveston police officers were working
seven days a week, on 12-hour shifts, withdays off. (Doc. No. 112-11, at 54.)

® The Court has reviewed the summary judgmeoord and constructed a chart of each alleged

act of excessive force committed the nightQaftober 4, 2008. This chart is attached to the
Court’'s memorandum and order as Appendix A.

19



injured.”” Cano v. Bexar Cnty., TexX280 Fed. App’x 404, 406 {5 Cir. 2008) (quotind=state of
Davis ex rel. McCully v. iy of North Richland Hills406 F.3d 375, 383 (5th Cir. 2005)).

To make out a widespread municipal patterrpractice, a Sedn 1983 plaintiff must
typically venture beyond the actions which caused his or her own alleged constitutional
deprivation and introduce evidence of “similatjjectionable conduct by the same or other city
employees. In the excessive force context, ngfés often rely upon prior complaints of
excessive force within the relevant police departm®8ag, e.g., Can@®80 Fed. App’x at 406.
Although a viable tactic itheory, it rarely proves successfalpractice. Courthiave criticized
such evidence for lacking “contexfeterson v. City of Fort Worth, Te%88 F.3d 838, 851 (5th
Cir. 2009); for failing to show pervasivenessang 280 Fed. App’x at 406-07; for being
temporally irrelevantAllen v. City of Galveston, TexCivil Action No. G-06-467, 2008 WL
905905, at *5 (S.D. Tex. Mar. 31, 2008); and fmaving little probative value because
allegations of excessive forceeanot proof of excessive forcdames v. Harris Cnty508 F.
Supp. 2d 535, 543 (S.D. Tex. 2007).

Given such a bleak track record, Plaintiippear to face a nearly insurmountable
evidentiary hurdle. But this case presents a tenlyeme factual scenario. Here, the events of a
single night provide, in essence, a sa@fained case study on how and when numerous
Galveston officers used force in the coursethair discretionary duties. The H20 incident—
while in some sense a single “episode”—is prgpednceived of as a laboratory for evaluating
how pervasively and recklessly constitutional norms were disregarded by a sizable portion of the
Galveston police force. With thirteen allegevictims, twenty allged perpetrators or
accomplices, and forty-nine separate alleged @fcpolice brutality, Plaintiffs have identified a

constellation of evidence from which a jury may devia pattern. This is more than sufficient to
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raise a fact issue on the existe of a custom or practicBee Grandstaff v. City of Borger, Tex.
767 F.2d 161, 171 (5th Cir. 1985) (affirming juwerdict against municipality that employed
officers who used excessive force because “[tlhdesxce . . . prove[d] repéed acts of abuse on
this night, by several officers in several @piss, tending to prove asgiosition to disregard
human life and safety so prevalentade police policy or custom®).

It is worth noting that the ugue circumstances of this case permit Plaintiffs to avoid
common evidentiary pitfalls in other custom gmdctice cases noted above. In this case, each
Plaintiff's alleged constitutionaliolation serves as potential “extraneous” lshact for his or her
co-Plaintiffs. Temporal relevance is undeniable.isSthe evidentiary weight to be afforded the
alleged violation. After all, the same jury thaill judge whether each alleged act was clearly
excessive will also decide whether, in the aggregate, the Galveston officers exhibited an endemic
and pervasive disregard foonstitutional limitations on the use of force.

But Monell liability requires more than proof af governmental custom or practice, even
where the custom or practice on its faceems a constitutional deficiency. The City’s
policymaker must be fairly charged with “aat or constructive knowtlye” of the custom or
practice. See Valle 613 F.3d at 541. The relevant policymaker here, as discussed in Section

[11.B above, is the Chief of Police.

" The City argues that Plaintiffs cannot USeandstaffas support for a ratification theory of
municipal liability. (Doc. No. 126 (“Reply”), at1-13.) The Court hasxpressed its own doubts
that Grandstaffis properly construed as a ratificatiorseaalthough multiple courts have used it
in that mannerSee Hobart v. City of Staffgrd16 F. Supp. 2d 783, 793-94 (S.D. Tex. 2013).
However, the issue of wheth@randstaffsupports the City’s liabilitypn the basis of ratification
has not been raised here. As @murt reads Plaintiffs’ opposition tbe City’s Moton, Plaintiffs

rely upon Grandstaff for the proposition that a pre-existing custom or practice can be
demonstrated through the events of a single night, when those events are as “extreme” as the
events inGrandstaff (Doc. No. 118 (“Opp.”), at 37-38.) The Court agrees that this is a proper
reading ofGrandstaffand finds no difficulty applyingts holdings to this cas&ee Hobart916

F. Supp. 2d at 793 (noting that language in@nandstaffdecision “suggests that liability . . .
was premised on a finding of pre-existing city policy”).
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Plaintiffs have sufficient evidence to raisda&t issue as to theonstructive or actual
knowledge of the City’s Chief of Police. Chiéfiley testified that—prior to his own hire—the
Galveston Police Department had for decades ptednfrom within, drawing Chiefs from the
leadership structures of thepdetment itself. (Doc. No. 112-14af 21.) There is evidence that
any alleged custom in this case permeated theitthy from which these previous Chiefs were
drawn. Indeed, one sergeant and two lieutenamtiiding the H20 “on-scene commander,” are
among those accused of using excessive force agdlaistiffs or failing to intervene as others
used excessive forc8eeAppendix A.

But even if there were any doubt as to hiogh the custom or practice had infiltrated
within the department, complag about the department’'seusf force were well known to
Galveston’s City Manager and even to Chieféiupon his appointment, despite being hired as
an “outsider.” (Doc. No. 119-1, at 3; Doc. Nd2-10, at 53-54.) The local newspaper had been
so critical of the departmetitat all public relations had beent off. (Doc. No. 112-11, at 30.)
Even a member of the City Council invoked thepartment’s well-known problems regarding
force when he called for the institution o€avilian Review Board(Doc. No. 112-10, at 53-54.)

In summary, Plaintiffs have identified sufficieewidence that the Chief of Police had actual or
constructive knowledge that members of the Gabrepolice force were éiag with a pervasive

disregard for constitutional limitations on use of fotc8ee Bennett728 F.2d at 768

8 The City seeks to exploit Chief Wiley’s JUWp08 appointment andetonset of Hurricane lke

to defeat any custom theory dbility, arguing that Chief Wiley “had precious little time to
create any custom regarding wdeforce” prior to the H20 icident. (Doc. No. 112, at 11.) The
Court disagrees with the proposition that, becatisief Wiley was in power at the time of the
incident, he must have been “responsiblef &my custom animating the officers’ actions.
Clearly, regardless of the switching out of the guard, endemic customs will persist from one
policymaker to the next. Replacing the ChiefRaflice no more wiped out then-existing custom
than it wiped out official policy. Its sufficient for Plaintiffs’ thery of liability that the custom
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(“Constructive knowledge may [atributed to the govaing body . . . where #violations were
so persistent and widespread that they were the subject of prolonged public discussion or a high
degree of phlicity.”).

D. Plaintiffs are also entitled to havea jury decide whether their constitutional
violations resulted from the police department’s pervasive culture of
underreporting and underinvestigating uses of force.

Plaintiffs argue that, at the time of the H20 incident, the Galveston Police Department

also operated pursuant to a custom of underreypaind underinvestigatingses of force. (Opp.
at 31-37.) Plaintiffs have identified significasgmpelling evidence of such a custom. They are
entitled to a jury determination of this claim.

Chief Wiley concedes that the reporting tbé H20 incident was uniformly deficient.

(Doc. No. 112-11, at 45-46.) One of his primapmplaints regarding éhinitial police reports
was the widespread failure to report and justify acts of foldea( 75-76.) Chief Wiley was so
troubled by the state of the it police reports that, on October 8, 2008, he specifically ordered
the officers involved to supplemethie file with moredetailed descriptiongDoc. No. 112-15, at
40.) He also initiated an inteahinvestigation, which resultesh formal disciplinary action
against eleven officers, including thredfi@ers in command posdns—Sgt. Mitchell, Lt.
Frankland, and the H20 on-scene commandeCaldwell—for poor reporting practices. (Doc.
No. 112-11, at 82-84.) Four of tresfficers appealed the disci@iry action on the theory that
lax reporting was how the Galveston Police Department had always opdchtatl 82-83, 147.)

They claimed it was unfair to punish thenr facting in accordance with a longstanding and

accepted practiceld, at 147.)

allegedly existed; that it was known to at leas¢ policymaker but had not been eradicated; and
that it was a moving fordeehind Plaintiffs’ harm.
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Chief Wiley also responded tthe poor reporting of thél2o incident by ordering
additional training on how to write adequaielice reports. (Doc. No. 112-11, at 51.) Chief
Wiley’s decision to implement additional tramgi is not legally sufficient evidence that the
department’s prior training was inadequ&ee City of Cantqr189 U.S. at 391 (claim that harm
could have been avoided if officer had “bettenaore training” insufficient because it “could be
made about almost any encounter resultingnjary”). However, it is some evidence that,
despite a written directive requiring officersreport use of force (Doc. No. 112-8, at 15), the
Galveston Police Department on October 4, 20@8 failing to live up to that directive in
practice. As explained by Chi&Viley, he was noftnstituting new policies—he was simply
enforcing policies that alreadisted. (Doc. No. 112-11, at 46.)

In addition to the above ewdce, the existence of a dednt reporting cliure is amply
supported by the initial H20 reports themselvBise Court has reviewethe contents of the
police file on the H20 inciderdnd has constructed a chart @ning all known alleged acts of
force from that night. The Court’s chart is attad to the end of thimemorandum and order as
Appendix A. By the Court’s calculations—whichetlCourt admits is subject to interpretation
and manipulation—officers are accusd#dcommitting at least forty-nine distinct acts of force on
October 4, 2008. Thirty-six acts were not répdrby the officers whallegedly engaged in
them, indicating a self-reporting rate of only 27%lore telling, forty-three acts were not
reported by other officers, despite the fact thitof the acts occurreth public spaces with

multiple fellow officers around. This indicae cross-reporting t@of only 12%.

° For purposes of the reportimates included in the Court's analysis, the Court takes into
account only the police reports drafted prioiCctober 8, 2008, when @&t Wiley specifically
ordered more detailed supplementation from the officers involved. (lmcl12-15, at 40.) The
Court acknowledges that the supplemental polipente unearthed additiohacts of force not
initially reported. Such delayed repagiis reflected in Appendix A, below.
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These potential reporting rates are compelling in themsElvEgually compelling,

however, is how deficient reparg obscured the use of forceaamst particular individuals.

Specifically, relying upon the initial police repodfone, there would bkttle to no indication

that the following individuals were subjectedatoy force:

Calvin Silva. As described above, Mr. Silva was struck with a flashlight and then
a baton, thrown to the ground, peppperayed, and pummeled all over his body.
But the arresting officer in his case, Officer Michael, wrote in his initial report
that Mr. Silva “aggressively approact]e him and “ignored [his] commands to
stay back.” (Doc. No. 112-14, &t) Officer Michael cotinued that “[d]ue to the
fact that Silva consistently ignored mynemands to stay back and to not interfere
he was arrested for Interfieg with a Police Officer.” Il.) No more was said
about Mr. Silva’s arrest. From the origimabort, it would appear that not a single
hand was laid upon Mr. Silva. Officer Miabl maintained this position during the
internal affairs investigation as well, lin§ investigators thahe took Mr. Silva
into custody “without incident.” (Doc. & 112-16, at 14.) It wasn't until his
deposition that Officer Michael finally admitted to seeing other officers push Mr.
Silva, take him to the ground, and pepggray him. (Doc. M. 113-1, at 35-36.)

Aaron Trevino. As described above, Mr. Trexa was hit with Lt. Frankland’s
baton from behind; fell to the groundias hit by the baton twice more; and was
pepper sprayed in the face by Officer IBallThese acts of force were committed
in view of Sgt. Mitchell and possibly Officer Longoria. But the baton strikes did
not appear in any of these four officensitial reports. (DocNo. 112-15, at 30;
Doc. No. 112-15, at 16-18; Doc. Nb12-13, at 44-45.) Instead, Lt. Frankland
described that Mr. Trevino “went the ground as asked.” (Doc. No. 112-15, at
30.) As for the pepper spray used by Officer Balli, the only officer who even
alludes to pepper spray in Mr. Trevisotase is Lt. Frankland, who opaquely
suggests that Mr. Trevino was complaimiof being victimto overspray—while
simultaneously disclaiming knowledge what he meant. (Doc. No. 112-15, at
29-30.) Notably, although Mr. Trevino wagelitly involved in the circumstances
of Gil O'Balle’s arest, only Lt. Frankland acknd@dged Mr. Trevino’s presence
in his report.

Justin Packard. As described above, Mr. Paclavas thrown to the ground and
pepper sprayed. But the report of theeating officer—Officer Rutherford—
states only that “[d]Jue to Packard’s inldl to listen to simple commands and
above actions he was arrested.” (Dblm. 112-14, at 1.) Officer Rutherford’s

19 Over half of the alleged acts of excessivedoare denied by Defendants. Assuming that the
jury credits Defendants, and finds that these disputed acts never octherself-reporting rate
for undisputed acts of force is only 54%. The cneg®orting rate for undispedl acts of force is
even lower, at 25%.
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write-up of the arrest is identical to f@er R. Sanderson’s write-up of the arrest
of Mr. Guidry, indicating that the “reptirwas nothing more than a simple cut-
and-paste job.ld.; Doc. No. 112-13, at 41.) It wa't until Officer Rutherford
was interviewed by internal affairs intéaOctober 2008 that he admitted using
“‘minimal force” in Mr. Rackard’s arrest. (Doc. No. 1118, at 5.) But he still
failed to explain what he meant by “minimal force.”

e Charles Young.As described above, Mr. Young was thoroughly worked over by
at least five different offiers on the night in questioBut the original report of
the arresting officer—Officer Tovar—maabsolutely no mention of any force at
all. (Doc. No. 112-15, at 15.) During a lataternal affairs mvestigation, Officer
Tovar admitted to using “closed hand strikes” on Mr. Young. (Doc. No. 112-16,
at 3.) He continued to offer no rgastification for the force, however.

Finally, an alleged custom of underreportingl amderinvestigating usef force is also
supported by the department’s half-hearted compéawith formal procgures for reporting and
reviewing uses of force after the H2o incideks. Chief Wiley testified, no use of force forms
were generated in the immediatéeainath of the incident, despitee fact that force was clearly
exercised on the night in question. (Dd&0. 112-11, at 74, 76-77.) After Chief Wiley and
internal affairs demanded a more complete asting from the officers involved, three use of
force forms were generated. But these forms covered only six acts of force employed by six
officers—a mere 12% of the force employed thight. (Doc. No. 112-18, at 30-35.) Some of the
most significant and undisputed acts of force@mespicuously absent from the forms, such as:
Officer Garcia’s use of closdthnd strikes against Cole; OfficBanderson’s use of baton strikes
and closed hand strikes against Cole; Offi&@mnderson’s use of O.C. spray against the
Belluominis; and Officer Longoria’s use of a tasgainst Cole O'Balle and Gil O’Balle. These
three use of force forms—along with Lt. Caldvgenarrative summaryf the force employed
during the H20 incident—appear tonstitute the entirety of the department’s “investigation”

regarding its officers’ use of force on ©ber 4, 2008. Chief Wiley acknowledged that the

deficient reporting made it fficult to “tell what happenédthat night and impeded the
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department’s investigation into use of for¢®oc. No. 119-4, at 5-6.) Not surprisingly, no
Galveston officer was reprimanded for his or bee of force during the H20 incident. (Doc. No.
112-11, at 134-35.)

The above evidence is more than enough to show a fact issue as to whether, on October
4, 2008, Galveston officers underregartand underreviewed usesfafce as a matter of course,
despite written police directives to the contrarys ot enough for Plaintiffs to establish that the
custom existed, however. They must also reome evidence that the custom was known to the
City’'s policymaker, and that the policymaker allowed it to continue with “deliberate
indifference” to its known or obwaus constitutional ramification§&ee Bryan Cnty520 U.S. at
411. In other words, this theory of liability caurvive summary judgment only if Plaintiffs
identify some evidence that the Chief of Poliwas aware that officers’ uses of forces were
serially underreported and underestigated and allowed theaptice to continue despite a
“known or obvious consequence” that excessise of force is likely to followSee idat 410.

Plaintiffs have evidence of awareness of dleged custom. First, Chief Wiley testified
that, when he took over the department in 2108, there was a “laak reporting”—including
force reporting—department-wide. (Doc. No. 112-11, at 43-44.) Moreover, as with the prior
alleged custom of using excessive force, énerenchment of the alleged custom through the
ranks of the department is supported by thet fthat Sgt. Mitchell, Lt. Frankland, and Lt.
Caldwell—the ranking officers on scene dgithe H20 incident—themselves generated
deficient reporting and failed teeport acts of forceld. at 82-83.) Prior to hiring Chief Wiley,
the City routinely promoted Chiefs from within the departmelat. §t 21.) This supports an
inference that Chief Wiley’s immediate predssars also had actual constructive knowledge

of the pervasive culture of defent force reporting and review.
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Plaintiffs have not identified any partieul evidence that would support deliberate
indifference on the part of Chief Wiley’s predecessors, however. It may be that the constitutional
ramifications of operating a police force whidutinely underreports and underinvestigates its
own uses of force are so “plainly obvious” that no additional evidence is nece&sargryan
Cnty,, 520 U.S. at 411. But the Court need not reach this question. Plaintiffs have evidence that
Chief Wiley himself was cognizanihat deficient reporting on angview of uses of force can
facilitate, mask, and even encourage theafsexcessive force. (Opp. at 31-33.)

In the case of Chief Wiley, the term “delibé&z indifference” is &it of a misnomer. His
apparent attempts to rectify the deep, endgmoblems within the Galveston Police Department
are commendable and hardly “iffdrent.” Nonetheless, asdhCourt reads case law regarding
the culpability requirement favionell liability, the “deliberate indifference” standard is meant to
require some element of actual knowledge regarthe risks of a facially constitutional policy
or custom.See Piotrowski 237 F.3d at 579 (clarifying thatunicipal culpability is not
demonstrated by “simple or even heightenseljligence”) (quotatin marks and citation
omitted). As he made clear in his deposition, Chief Wiley was very aware of the constitutional
implications for use of force in a law enfement agency that lae#t robust reporting:

The — the reporting officer’s activity isritical and can’t be overstated,
especially as it relate® use of force, espedla in Galveston, Texas,
given the history here. And so, it waignificant that so many folks didn’t
properly and adequately report. And icshefore, I'll sg it again. | don't
necessarily think that they intentionally did that. | think that, more than
anything else, it was a matter of the audt that evolved over time and it
was a matter of, “Oh well, if | don’t do,ithey can’'t ask mabout it. If |
don'’t file a report, thenwon’t have to explain my actions,” those kinds of

things.

(Doc. No. 119-3, at 3.)
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The Court accepts that Chief Wiley may hapecerely intended, even before the H20
incident, to improve departmental compliance with existing reporting requirements. But this had
not occurred as of the night Gfctober 4, 2008. And Plaintiffs rig point out that they were
entitled to their Fourth Amendant protections, regardless ofi€hWiley’s good intentions and
an intervening natural disaster which delhyés attempts at reformation. (Opp. at 39.)

Finally, the Court finds that the evidence désd above presents a fact issue as to
whether the department’s alleged custom of underreporting acts of force was a “moving force”
behind Plaintiffs’ constutional violations.See James77 F.3d at 617. In summary, Plaintiffs
are entitled to jury determination of this theoryMidnell liability.

E. The City is entitled to summary udgment on Plaintiffs’ failure-to-train
claim.

Finally, Plaintiffs argue that the City fatfleto train its police flicers to properly use
force. (Opp. at 44-45.) In a Section 1983 claim faglure to train, the issue “is whether that
training program is adequate; and if it is not, the question becomes whether such inadequate
training can justifiably be said to represent ‘city policyCity of Canton v. Harris489 U.S.
378, 390 (1989). The Supreme Court explained:
It may seem contrary to common seris assert that a municipality will
actually have a policy of noaking reasonable stefistrain its employees.
But it may happen that in light of tliities assigned to sgific officers or
employees the need for more or diffeiréraining is so obvious, and the
inadequacy so likely to result in thelation of constitutional rights, that
the policymakers of the city careasonably be said to have been
deliberately indifferent to the need. tnhat event, the failure to provide
proper training may fairly be said tepresent a policy for which the city
is responsible, and for which the citgay be held liable if it actually
causes injury.

Id. (footnote omitted). For example, the neettam officers about the constitutional limitations

on the use of deadly force is obvious i ttity arms its officers with firearmgd. at 390 n.10.
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The Fifth Circuit has laid out three clear ragunents for any failure to train claim: (1)
the municipality’s training policy or procedure svmmadequate; (2) the inadequate training policy
was a ‘moving force’ in causing violation of theajitiff's rights; and (3 the municipality was
deliberately indifferent in dopting its training policy.” Valle, 613 F.3d at 544see also
Goodman v. Harris Cnty571 F.3d 388, 395 (5th Cir. 2009).

Plaintiffs generally allege a lack of tnemg to properly use force. (Opp. at 44.)
However, Plaintiffs do not provide evidence ay particular deficiencies in the officers’
training. Instead, Plaintiffs gue simply that the inadequaay the officers’ training is
manifested through their allegedinconstitutional behavior.ld. at 45.)

To succeed on a failure to tnaclaim, “a plaintiff must aége with specificity how a
particular training program is defectiveRoberts v. City of ShreveppB897 F.3d 287, 293 (5th
Cir. 2005). Plaintiffs fail to identify any specific deficiencies regarding Galveston officers’
training. (Opp. at 44-45.) Vague assertions regardhe need for “better or more training” is
insufficient for a constitutional failure to train claimSee City of Cantqr489 U.S. at 391.
“Such a claim could be madéaut almost any encounter resuadfiin injury, yet not condemn
the adequacy of the program to enable offider respond properly to the usual and recurring
situations with which they must dealld.

The only summary judgment evidence direattyated to the officers’ training is the
City’s evidence that all officers were trainedaiccordance with standarddopted by the state of
Texas through the Texas Commission on L#&mforcement Standards and Education
(“TCLEOSE"). (Mot. at 24.) Although not disptise, compliance with state requirements is “a
factor counseling agast a ‘failure to train’ finding.” Zarnow, 614 F.3d at 171 (5th Cir. 2010);

see also Hobart v. City of Stafford84 F. Supp. 2d 732, 754.[5 Tex. 2011). Because
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Plaintiffs have not specifically identified hothe officers’ training rgimen was lacking, or
provided sufficient evidence in support, the Citgmditled to summary juagent on this claim.
IV.  CONCLUSION

For the reasons stated above, the CityGalveston’s Motion for Summary Judgment
(Doc. No. 112) iDENIED as to Plaintiffs’ claim that theyere injured pursuant to a municipal
custom of using excessive form abENIED as to Plaintiffs’ claim that they were injured
pursuant to a municipal custom of undpoding uses of force. The Motion@GRANTED as to
Plaintiffs’ claim that the City of Galveston failéd adequately train its officers to properly use
force.

IT IS SO ORDERED.

SIGNED this the fifth day of March, 2014.

@@CL{,&N

KEITH P. ELLISON
WNITED STATES DISTRICT JUDGE
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Appendix 1: Reporting on Uses of Force during the H20 Incideht

Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
Garcia CO'Balle | Closed No Yes Nd* No
hand
strikes: pre-
tasing
C. C. O’'Balle | Baton No Yes Yesand No
Sanderson strikes: pre- No'®
tasing
C. J. O.C.spray | No Yes Yesand | No
Sanderson | Belluomini No™
Unknown | C.O'Balle] O.C.sprayy Nb No No No

"n constructing Appendix 1, the Court was mirldif Galveston Police Department Rules and
Regulations, specificallpart 11 of RR — 001:

11. Reporting the use of Force

Any officer who discharges a weapon, applies force (otherghgsical strength
or skill) or causes any injury to a sesp or other person must immediately notify
an on-duty supervisor andef the appropriate report with the Office of the Chief
of Police as soon as practical.

(Doc. No. 112-8, at 15.) In light of this direativthe Court has not included in Appendix 1 any
uses of force which may be characterized as igpécation of “physical strength or skill,” such
as pushing.

12 Omitted from Officer Sanderson’s October Bé&port (Doc. No. 112-13, at 34-35); Officer

Longoria’s October 5th supplement (Doc. No. IR-at 44-45); and Officer Goode’s October
5th report and October 10th supplement (Ddo. 112-15, at 46-47). Both Officer Goode and
Officer Longoria now admit that they saw fldér Garcia use closed hand strikes on Cole
O’Balle. (Doc. No. 112-16, at 7-8; Doc. No. 112-20, at 61-62.)

13 Reported by Officer Garcia (DocoN112-13, at 42) and Officer Longorid.( at 44). Omitted
by Officer Goode. (Doc. No. 112-15, at 46-47.)

14 Reported by Officer Garcia (Doc. No 112-134aj and alluded to in Officer Goode’s October
10th supplement (Doc. No. 112-15, at 47). Omithesn Officer Goode’s October 5th report

(Doc. No. 112-15, at 46) and Officer Longori@stober 5th supplement (Doc. No. 112-13, at
44).
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
5 | Longoria C.O’'Balle | Taser No Yes Yl%and No
No
6 |C. C. O'Balle | Baton No*’ No Yesand No
Sanderson strikes: No'®
post-tasing
7 | Unknown | CO'Balle | Closed Yes® No No No
hand
strikes:
post-tasing
8 | Unknown | CO’Balle | Kicks: Yes® No No No
post-tasing
9 | Unknown | S. Lifted by | Yes™ No No No
Belluomini | hair
10 | C. S. O.C.spray | No Yes Yes and | No
Sanderson | Belluomini No?

1> Observed by Michael Patterson (Doc. No. 112-17, at 27) and confirmed by Officer Garcia in
December 2008 interview, although tiees not identify the officer responsible. (Doc. No. 112-
16, at 13.)

% Reported by Officer Sanderson (Doc. Nd.2-13, at 35) and Officer Garcia( at 42).
Omitted by Officer Goode in October 5th rep@dDoc. No. 112-15, at 46), but included in
October 10th supplementl( at 47).

17 Reported by Officer Goode in October HOsupplement (Doc. No. 112-15, at 47) and
confirmed by Officer Goode in October andWwmber 2008 interviews (Doc. No. 112-16, at 4,
8).

18 Reported by Officer Goode in October HOsupplement (Doc. No. 112-15, at 47) and
confirmed by Officer Goode in October andWwmber 2008 interviews (Doc. No. 112-16, at 4,
8). Omitted by Officer Goode in October Stéport (Doc. No. 112-15, at6) and by Officer
Longoria in October 5th supplemt (Doc. No. 112-13, at 44).

19 Observed by Calvin Silva (Doc. No. 113-9, at 64) and Aaron Trevino (Doc. No. 113-20, at 13,
16).

20 Observed by Calvin Silva (Doc. No. 113-19, at 64).
21 Reported by Mrs. Belluomini (Doc. No. 117-19, at 20).

22 Reported by Officer Garcia in October 5th report (Doc. No. 112-13, at 42) and alluded to in
Officer Goode’s October 10th supplement (Doc. No. 112-15, at 47). Omitted from Officer
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
11 | McDermott| Backe Thrown No Yes Yes, No
into wall delayed®
12 | McDermott,| Backe Throwrto | No Yes? Yes No
Doucette ground
13 | Unknown | Backe Knee strikeYes” No No No
to upper
back
14 | McDermott| Backe Closed No Yes Yes, No
hand strikes delayed,
and NG°
15 | Doucette Backe Closed No Yes, No Yes
hand strikes delayed’
16 | Franco Backe Closed No Yes, Yes, Yes
hand strikes delayed® | delayed,
and NgG°

Goode’s October 5th report (Doc. No. 112-Hb,46) and Officer bngoria’s October 5th
supplement (Doc. No. 112-13, at 44).

23 Reported in Officer Doucette®ctober 8th supplement. (Doc. No. 112-15, at 23.) On October
8, 2008, all officers involved in the H20 incident werdered to supplement their initial reports.
(Id., at 40.)

24 Doucette’s reporting of this foragas delayed. (Doc. No. 112-15, at 23.)

% Reported by Mr. Backe (Doto. 113-10, at 4-5) and observied Chris Lankford (Doc. No.
112-17, at 28) and Danny Higgind.(at 32).

6 Reported by Officer Doucette in Octob&th supplement. (Doc. No. 112-15, at 23.) On
October 8, 2008, all officers inwad in the H20 incident wererdered to supplement their
initial reports. [d., at 40.) Omitted from Officer Garcia’s October 5th report (Doc. No. 112-13, at
42-43) and Officer Franco’s October 8th sgmpént (Doc. No. 112-15, at 39). In a December
2008 interview, Officer Garciacknowledged seeing Officer M@ermott and Officer Franco
struggling with Mr. Backe(Doc. No. 112-16, at 13.)

2" Reported in October 8th supplemento¢D No. 112-15, at 23.) On October 8, 2008, all
officers involved in the H20 incident weoedered to supplement their initial reportsl. (at 40.)

28 Reported in October 8th supplemento¢D No. 112-15, at 39.) On October 8, 2008, all
officers involved in the H20 incident weoedered to supplement their initial reportsl. (at 40.)

29 Reported by Officer Doucette in Octob&th supplement. (Doc. No. 112-15, at 23.) On
October 8, 2008, all officers inwad in the H20 incident wererdered to supplement their
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
17 | Unknown | Backe Kick 'z No No No
18 | Coward Silva Flashlight | No Yes, No Yes
strike delayed®
19 | Unknown | Silva Baton Yes” No No No
strike
20 | Unknown | Silva Thrown to | No® No No No
ground
21 | Unknown Silva O.C.spray] Kb No No No
22 | Unknown | Silva Body Yes® No No No
strikes
23 | Longoria G.O'Balle | Taser No Yes Yes No
24 | Balli G. O'Balle| O.C.spray| No Yes Rfo Yes
25 | Unknown | G.O'Ballel Kick Yed No No No

initial reports. [d., at 40.) Omitted from Officer Garcia’s October 5th report (Doc. No. 112-13, at
42-43) and Officer McDermott's October 5thpoet (Doc. No. 112-14, &-4). In a December
2008 interview, Officer Garciacknowledged seeing Officer M@ermott and Officer Franco
struggling with Mr. Backe(Doc. No. 112-16, at 13.)

30 Reported by Mr. Backe (Doc. No. 113-10, ag&} observed by Miche®cMillan (Doc. No.
112-17, at 34), Blair Pattersoia.(at 26), and Danny Higgingl( at 32).

31 Reported in October 12th supplement, but omhittee use of a flashlight. (Doc. No. 112-15, at
50.) On October 8, 2008, all officers involvedtite H20 incident were ordered to supplement
their initial reports. 1., at 40.) In October 21, 2008 intervie@fficer Coward admitted that he
used a flashlight to strike MBilva. (Doc. No. 112-16, at 2.)

32 Reported by Mr. Silva. (Doc. No. 113-19, at 67.)

33 Officer Michael admitted in his June 2013 depositihat he saw Mr. Silva “hip tossed” to the
ground by another officer. (Doc. No. 113-1, at 35-36.)

3 Officer Michael admitted in his June 2013 depos that he saw Mr. Silva pepper sprayed by
a DEA agent. (Doc. No. 113-1, at 33.)

% Reported by Mr. Silva. (Doc. No. 113-19, at 71-72.)

3% Alluded to in Lt. Frankland’s October 6tteport, but Lt. Frankland disclaimed personal
knowledge (Doc. No. 112-15, at 29-30). Omitted from Officer Longoria’s October 5th
supplement (Doc. No. 112-13, at 44) and Sgtchll's October 5th supplement (Doc. No. 112-
15, at 16-17). In November 2008 interview, Ltaikland admitted that O.C. spray was used on
Gil O'Balle. (Doc. No. 112-16, at 10.)
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
26 | Unknown | G.O'Ballel Pressed | Yes® No No No
face into
pavement
27 | Balli Trevino O.C. spray Y3(gsanc No No No
No
28 | Unknown | Trevino Baton Yes® No No No
strikes
29 | Frankland | G.O'Balle Dragged | No* No No No
over
concrete
30 | Burus McMillan | Thrown on| Yes"™ No No No
car
31 | Burus McMillan | Thrown to | Yes™ No No No
ground
32 | Benham Goodson Thrown to No Yes, Yes, No
ground delayed* | delayed,
and Nd@°

3" Reported by Gil O'Balle. (Doc. No. 113-17, at 103.)
% Reported by Gil O’Balle. (Doc. No. 113-17, at 100-01.)

39 Numerous officers acknowledgeathMr. Trevino was pepper myed that night. (Doc. No.
112-15, at 29-30, 40, 43.) No one admits to seiihgppen or identifieghe officer involved.

0 Reported by Mr. Trevino. (Doc. No. 113-20, at 21, 31.)
1 Confirmed by Lt. Frankland in his Aip2013 deposition. (Doc. No. 113-2, at 120-21.)

2 Reported by Mr. McMillan. (Doc. No. 113-5, @2.) In October 2008, Officer Burus denied
using any force in Mr. McMillan’srrest. (Doc. No. 112-16, at 2.)

3 Reported by Mr. McMillan. (Doc. No. 113-15, 34.) In October 2008, Officer Burus denied
using any force in Mr. McMillan’srrest. (Doc. No. 112-16, at 2.)

* Omitted from October 5th supplement (Ddto. 112-13, at 39). Reported in October 8th
supplement. (Doc. No. 112-15, at 32.) On dbetr 8, 2008, all officers involved in the H20
incident were ordered to sugphent their initial reportsld., at 40.)

> Reported in Officer Doucette’s October &tlpplement (Doc. No. 112-15, at 24) and Officer
Goode’s October 10th supplemeid. (at 48). On October 8, 2008] afficers involved in the
H2o incident were ordered tagplement their initial reportsid;, at 40.) Omitted from Officer
Goode’s October 5th report (Doc. No. 112-154&), Officer Camune’s October 8th supplement
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
33 | Unknown | Goodson | Kneed in | Yes® No No No
the side
34 | Unknown | Goodson | Kick Y&s No No No
35 | Caldwell Goodson O.C.spray No Yes, |Yes, Yes
delayed® | delayed,
and Ndg°
36 | Simpson Cornwell | Thrown to| Yes” No No No
ground
37 | Simpson Cornwell | Pressed | Yes™t No No No
face into
ground
38 | Unknown | Packard Thrown td Yes” No No No
ground
39 | Unknown Packard O.C.spray Yes |No No No

(id. at 27-28); Lt. Caldwell'sOctober 5th supplement (Doc. No. 112-13, at 39); and Lt.
Caldwell's October 8th supplemeioc. No. 112-15, at 32).

6 Reported by Mr. Goodson. (Doc. No. 117-23, at 6.)
" Reported by Mr. Goodson. (Doc. No. 117-23, at 6.)

*8 Reported in October 8th supplemento¢D No. 112-15, at 35.) On October 8, 2008, all
officers involved in the H20 incident weoedered to supplement their initial reportsl. (at 40.)

9 Reported in Officer Doucette’s October 8th supplemeric(INo. 112-15, at 24) and in
Officer Benham’s October 8th supplemeiadk @t 36). Omitted from Officer Camune’s October
8th supplementid. at 27-28) and Officer Goode’'s @ber 5th report red October 10th
supplementid. at 46-48).

0 Reported by Mr. Cornwell. (Doc. No. 113-14, 38.) In October 2008nterview, Officer
Simpson stated that no force was uselllinCornwell’s arrest(Doc. No. 112-16, at 4.)

°1 Reported by Mr. Cornwell. (Doc. No. 113-14,34, 42.) In October 2008 interview, Officer
Simpson stated that no force was usellinCornwell’s arrest(Doc. No. 112-16, at 4.)

®2 Reported by Mr. Packard. (Doc. No. 113-1834t35.) In October 2008 interview, Officer
Rutherford said that “minimal force” was usedarresting Mr. Packard. (Doc. No. 112-16, at 5.)
In his June 2013 deposition, Officer Rutherfeadd that Mr. Packard was on the ground when
Officer Rutherford reached him. (Doc. No. 112-21, at 65.)

%3 Reported by Mr. Packard. (Doc. No. 113-18, aB84-In October 23, 2008 interview, Officer
Rutherford said that “minimal force” was usedamesting Mr. Packard. 2. No. 112-16, at 5.)
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
40 | R. Guidry O.C.spray| Yesand No No No
Sanderson No>*
and/or
Rutherford
41 | Tovar, Young Thrownto | No Yesand | No No
Dooley, ground No>°
Mims
Manuell
42 | Tovar, Young Body No Yesand | No No
Dooley, strikes: 1st No>®
and/or beating
Mims
Manuell
43 | Mims Young Kick to Yes’ No>® No>® No
Manuell face
44 | Frankland | Young Kicktoribs Y& | Yes NG? Yes

¥ |n October 23, 2008 interview, Officer R. Sanderson claimed that Mr. Guidry had been pepper
sprayed before Officer R. Sanderson cameointact with him. (Doc. No. 112-17, at 2.) Mr.
Guidry and Mr. Packard claim that Mr. Guidry was pepper sprayed after he arrived at the jail, by
either Officer R. Sanderson or Officer Rufioed. (Doc. No. 113-18, at 41-42; Doc. No. 112-17,

at 25.)

%> Reported in Officer Mims Manllis and Officer Dooley’s joint October 5th supplement (Doc.
No. 112-15, at 38) but omitted from Officer Minv&anuell’'s October 5th report (Doc. No. 112-
14, at 10) and Officer Tovar’s Octolisth supplement (Doc. No. 112-15, at 15).

°% Omitted from Officer Tovar's October 5thpplement (Doc. No. 112-15, at 15) and Officer
Mims Manuell’'s October 5th report (Doc. N&12-14, at 10). Alludedo in Officer Mims
Manuell's and Officer Dooley’s joint Octoberlbsupplement (i.e., a struggle ensued). (Doc. No.
112-15, at 38.) In an October 2008 interview, €fi Tovar admitted that he used closed hand
strikes to take Mr. Young intoustody. (Doc. No. 112-16, at 3.)

" Reported by Mr. Young. (Doc. No. 113-21, at 59.)

%8 Officer Mims Manuell and OfficeDooley alluded to a struggieith Mr. Young intheir joint
October 5th supplement but didt report specific acts ofifee. (Doc. No. 112-15, at 38.)

*9 Sgt. Mitchell alluded to a stggle with Mr. Young but ideniid only the officers involved,
not the specific acts of force obged. (Doc. No. 112-15, at 16-17.)
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
45 | Dooley, Young “Dog Yes? No®? No** No
Mims piled”
Manuell,
and/or
Frankland
46 | Frankland | Young Kneed in | No Yes NG° No
back
47 | Dooley, Young Steppeodn | Yes® No NS’ No
Mims neck
Manuell,
and/or
Frankland

® Reported in Lt. Frankland’s @ber 6th report (DacNo. 112-15, at 30) but disputed by Mr.
Young. Mr. Young claims that Officer Mims Manuelkick to the face is what caused him to
fall back onto the ground. (Doc. No. 113-21, at 61.)

%1 5gt. Mitchell alluded to a stggle with Mr. Young but ideniiéd only the officers involved,
not the specific acts of foe observed. (Doc. No. 112-15, at I'b) Officer Mims Manuell and
Officer Dooley likewise alludg to a struggle with Mr. ®ung in their joint October 5th
supplement but did not report specéicts of force. (Doc. No. 112-15, at 38.)

%2 Reported by Mr. Young. (Doc. No. 113-21, at 61.)

®3 Officer Mims Manuell and OfficeDooley alluded to a struggieith Mr. Young intheir joint
October 5th supplement but didt report specific acts ofifee. (Doc. No. 112-15, at 38.)

% Sgt. Mitchell alluded to a stggle with Mr. Young but ideniiéd only the officers involved,
not the specific acts of force obged. (Doc. No. 112-15, at 16-17.)

% Sgt. Mitchell alluded to a stggle with Mr. Young but ideniid only the officers involved,
not the specific acts of foe observed. (Doc. No. 112-15, at '6) Officer Mims Manuell and
Officer Dooley likewise alludg to a struggle with Mr. ®ung in their joint October 5th
supplement but did not report spec#icts of force. (Doc. No. 112-15, at 38.)

% Reported by Mr. Young. (Doc. No. 113-21, at 61-62.)
%7 Sgt. Mitchell alluded to a stggle with Mr. Young but ideniiéd only the officers involved,
not the specific acts of foe observed. (Doc. No. 112-15, at I'B) Officer Mims Manuell and

Officer Dooley likewise alludé to a struggle with Mr. ®ung in their joint October 5th
supplement but did not report specéicts of force. (Doc. No. 112-15, at 38.)
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Officer Suspect Typeof Disputed | Self- Reported | Use of
force reported? | by others? | force
form?
48 | Dooley, Young Body Yes® No®* No™ No
Mims strikes: 2nd
Manuell, beating
and/or
Frankland
49 | Unknown | Young Taser Y&8s | No No No

®8 Reported by Mr. Young. (Doc. No. 113-21, at 61-62.)

%9 Officer Mims Manuell and OfficeDooley alluded to a struggieith Mr. Young intheir joint
October 5th supplement but didt report specific acts ofifee. (Doc. No. 112-15, at 38.)

9 3gt. Mitchell alluded to a stggle with Mr. Young but ideniiéd only the officers involved,
not the specific acts of force obged. (Doc. No. 112-15, at 16-17.)

"I Reported by Mr. Young. (Doc. No. 113-21, at 61-63.)
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