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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
JAMES WESLEY HOWARD,

Petitioner,
VS. CIVIL ACTION NO. 3:10-CV-571
RICK THALER,

Respondent.
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MEMORANDUM AND ORDER

Petitioner James Wesley Howard (TDCJ # 1461548ksséabeas corpus
relief under 28 U.S.C. section 2254, challengirgg2@i07 conviction for indecency
with a child. Respondent has filed a motion fansuary judgment. Docket Entry
No. 18. Having considered the pleadings, the tecand the applicable law, the
CourtGRANT S Respondent’s motion for the reasons set forthvinelo
l. PROCEDURAL HISTORY

Howard was charged with aggravated sexual asaadltindecency with a
child and tried in the 23rd Judicial District Cowt Brazoria County. The
indictment alleged enhancements for two prior abtexth capital murder
convictions. The jury convicted Howard of indecgnmith a child and, after
finding the enhancements true, sentenced Howalitetonprisonment. The First

District Court of Appeals affirmed the judgmenHoward v. StateNo. 01-07-
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00818-CR, 2009 WL 350632, at *1 (Tex. App.—Hous{ast Dist.] Feb. 12,
2009, pet. ref'd) (mem. op., not designated forligabion). The Court of Criminal
Appeals denied Howard'’s petition for discretionegyiew on September 23, 20009.
Howard filed an application for state writ of habeeorpus, which was
denied without written order on August 25, 2010ow4drd then filed his federal
petition for the writ of habeas corpus in this Goparguing that he is entitled to
relief because (1) the state process was defe¢flydre was denied a speedy trial;
(3) his trial attorney rendered ineffective assistg and (4) the prosecutor engaged
in improper argument.
1. FACTUAL BACKGROUND
The following statement of facts is taken from ffiest District Court of
Appeals opinion on Howard'’s direct appeal:

On February 25, 2000, appellant attended a barbegu8uzann
Hadden’s home. Appellant and Ms. Hadden were dadiniipe time.
Ms. Hadden and her three children, including hemgt&er, A.C., who
was eight years old at the time, had recently mdoealnew house in
Liverpool, Texas. Appellant and Ms. Hadden’'s fathexd been
drinking together before arriving at Ms. Haddendsibe that day.

Following the barbeque, appellant, Ms. Hadden, N&dden’s father,

and A.C. went into the house. Around midnight, Madden went to

sleep in her bedroom. After Ms. Hadden went togsléés. Hadden'’s

father, A.C.’s grandfather, fell asleep on the séf&. stated she was
scared to sleep alone and asked appellant if shkel sbeep in her

mother's bed with appellant and Ms. Hadden. Apptlgave A.C.

permission and went into the bathroom to change albthes for

sleeping. Ms. Hadden was still asleep on the rgiti¢ of the bed,
appellant lay next to her in the middle, and A&y. bn the left.
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A.C., who was 16 years old at the time of triatifeed that after she
fell asleep, she awakened on her back with her Isgead.
Appellant’'s hands were up her shorts and touchemgviagina. A.C.
said appellant had his hand “around . . . the reditarea,” but did not
penetrate her vagina with his finger. Appellantkidos hand away
and put it back several times. A.C. testified thhé could not see
appellant and did not know what he was doing, bsbunded like he
could have been putting his fingers into his mouttter A.C. rolled
away from appellant onto her side, appellant psthaind up her shirt
and “fondled” her breasts for a few seconds.

A.C. then left the bedroom and walked into thenlgiroom to lie
down on a bean bag chair next to her grandfathleo, evd not wake
up during these events. A.C. testified that appellaen came out of
the bedroom and asked if she was coming back to A&kl replied
that she was going to sleep next to her grandfathethe bean bag
chair. Appellant asked A.C. if “she was sure” twite which A.C.
replied that she was. Appellant returned to therdmmd, where he
remained for the rest of the night.

Early the next morning, Ms. Hadden left for workileheveryone in
the house was still asleep. A.C. stayed home duhaglay with her
grandfather and appellant. When Ms. Hadden arrikeche from
work, A.C. told her mother what had happened thevipus night.
Ms. Hadden then confronted appellant, who deniedatlegation.
After the confrontation, appellant went inside ®lhMs. Hadden’s
father with a TV. He then left the house, sayinghhd to make some
phone calls. A few hours later, appellant teleplloivs. Hadden.
During the conversation, Ms. Hadden asked appeltanéturn to the
house so they could talk. The telephone call was thst
communication between Ms. Hadden and appellant.

Howard 2009 WL 350632, at *1.
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[Il. STANDARD OF REVIEW

The Court reviews Howard’s petition under the fatidlabeas statutes as
amended by the Antiterrorism and Effective Deathnditg Act of 1996
(“AEDPA”). 28 U.S.C. § 2254. When a state couwas ladjudicated a claim on the
merits, federal habeas relief cannot be granteemtite AEDPA unless the state
court decision (1) was contrary to clearly estédiad federal law as determined by
the United States Supreme Court; (2) involved areasonable application of
clearly established federal law; or (3) was basedan unreasonable factual
determination in light of the evidence presentdarrington v. Richter--- U.S. ---,
131 S. Ct. 770, 784 (2011) (quoting 28 U.S.C. 842d5. A summary denial of
claims by the state habeas court is still consttlare adjudication on the merits.
See idat 784-85.

State court determinations on questions of law mned questions of law
and fact receive deference unless they are corwanr unreasonable applications
of, clearly established federal law. 28 U.S.C284d)(1). A state court decision
IS “contrary to” precedent if it “applies a ruleffdrent from the governing law set
forth in [Supreme Court] cases, or if it decidesaae differently than [the Supreme
Court] . .. on a set of materially indistinguisteliacts.” Bell v. Cone 535 U.S.
685, 694 (2002) (citation omitted). A state coutécision involves an

unreasonable application of federal law “if thetesteourt correctly identifie[d] the
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governing legal principle ... but unreasonablylegpd] it to the facts of the
particular case.’ld. (citation omitted).

State court determinations on pure questions dfréazive deference unless
based on an unreasonable factual determinatiaght ¢f the evidence presented.
28 U.S.C. §2254(d)(2). A federal court must pmesuthat the state court’s
underlying factual determinations are correct unlése petitioner rebuts this
presumption by clear and convincing evidence. 28.C. § 2254(e)(1Miller-El
v. Cockrell 573 U.S. 322, 330-31. This deference extendsoth express and
implicit findings of fact. Garcia v. Quarterman454 F.3d 441, 444-45 (5th Cir.
2006) (citations omitted). The presumption of eotness is especially strong
when the trial court and habeas court are the safiark v. Johnson202 F.3d
760, 764 (5th Cir. 2000) (citations omitted).

[Il. ANALYSIS

A. DueProcessClaim

In his first ground of relief, Howard argues thia¢ state habeas trial court
and the Court of Criminal Appeals deprived him o due process rights by
failing to hold full and fair evidentiary hearingg.o the extent that Howard seeks
relief based on defects in the state habeas proitesslaim is not cognizable on
federal habeas reviewsee Rudd v. Johnsa?b6 F.3d 317, 319-20 (5th Cir. 2001)

(“[NInfirmities in state habeas proceedings do nonhstitute grounds for relief in
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federal court.” (citations and internal quotationarks omitted)).

Howard argues that this Court should not afford amyght to the state
habeas court’'s determinations because no evidentearings were held. The
Supreme Court, however, has established that a start's failure to make
explicit findings of fact does not affect the defiece the AEDPA accords the state
court's determination.See Richterl31 S. Ct. at 784 (“[D]etermining whether a
state court’s decision resulted from an unreasensdgal or factual conclusion
does not require that there be an opinion fromstiage court explaining the state
court’s reasoning.” (citations omittedpee also Amos v. Thorntod46 F.3d 199,
205 (5th Cir. 2011) (per curiam) (finding that defece to the state court is not
diminished when the state court “did not explaine tlieasons for its
determination”). Accordingly, Howard is not ergl to federal habeas relief on
this due process claim.

B. Speedy Trial Claim

Howard next argues that he was deprived of hishShkhendment right to a
speedy trial because his case was not broughtatoutritii more than seven years
after he was indicted. The Brazoria County grang jndicted Howard in 2000,
but he was not arrested until 2006 and his tridlrdit occur until 2007. He claims
he was unaware of the charges against him whenweey brought. Further, he

contends that when he was arrested in Connectitat parole violation in 2002
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and subsequently returned to Houston, Brazoria yoteiled to pursue the

charges or make him aware that the charges existigldhis 2006 arrest, despite
regular check-ins with his parole officer in neighing Harris County. After his

arrest, Howard was held for twenty months pendira, twhile the state searched
for its witnesses.

Respondent argues that, to the extent Howard rehesis ignorance of the
charges against him and his 2002 return to Texapdmle violations, his speedy
trial claim is procedurally barred because he ¢hile raise these facts in state
court. Respondent further contends that Howanesponsible for the delay in
prosecution by being voluntarily absent from Texhst Howard failed to assert
his right to a speedy trial, and that Howard hasdao demonstrate prejudice as a
result of the delay.

1. Procedural Default

The AEDPA requires that a petitioner must exhaisstate court remedies
before advancing his claims in federal court. 28.0. 8§ 2254(b)(1). “The
exhaustion requirement is satisfied when the substaf the federal habeas claim
has been fairly presented to the highest statet.tddorris v. Dretke 413 F.3d
484, 491 (5th Cir. 2005) (quotingercadel v. Cain179 F.3d 271, 275 (5th Cir.
1999)). Generally, “dismissal is not required wieerdence presented for the first

time in a habeas proceedisgpplementsbut does nofundamentally alterthe
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claim presented to the state court$d. (emphasis in original) (quotingnderson

v. Johnson338 F3d 382, 386—87 (5th Cir. 2003)). But “evide that places the
claims in a significantly different legal postureush first be presented to the state
courts.” 1d. (quoting Anderson 338 F.3d at 387). Whether the petitioner has
satisfied the exhaustion requirement “is necegsaake and fact specific.'ld.
(citing Anderson 338 F.3d at 388 n.24). “Lack of exhaustion mayekcused” if
the petitioner “can demonstrate cause for the disfaund actual prejudice” or if
the petitioner “can show that failure to considae tclaims will result in a
fundamental miscarriage of justiceld. at 491-92 (citations and internal quotation
marks omitted).

In Howard's state habeas petition, he contendedhthavas denied his right
to a speedy trial when (1) his trial counsel taiah that it would do no good to ask
for a speedy trial because of backlog in the ceystem and Howard's parole
detainer and (2) he was incarcerated for twentyth®while the state attempted to
locate its withesses. Howard now, for the firstdj contends that he was unaware
of the charges against him in 2000, and that hengésnade aware of the charges
upon his arrest in 2002 for a parole violation ny ime thereafter until his 2006
arrest. Essentially, in addition to his originpleedy trial claim for the twenty-
month delay once he was arrested on the Brazouat@g@harge, he newly alleges
that the state denied him a speedy trial by faitmépcate him during the six years
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between his indictment and arrest. These new atltmgs, based on information

available to Howard at the time he filed his staédeas petition, fundamentally
alter the substance of Howard’s claim, extending time frame for the speedy
trial violation from the original twenty months toore than seven years. Bringing
these new allegations that implicate issues conugiBrazoria County's diligence

and Howard's avoidance of the indictment at thiefure demonstrates one of the
reasons for the exhaustion requirement—it is diffitco consider such claims in a
vacuum without the development of a factual recorstate court.

To exhaust this new claim, Howard would have tosen¢ it to the state
habeas court in the same manner that he has pedsétefore this Court. This
successive writ would be dismissed under Texadisedof-the-writ doctrine See
Tex. Code Crim. Proc. Ann. art. 11.071 8§ 5 (lingticircumstances in which relief
can be granted on successive writs challengingdnee conviction). “When the
result of filing a second habeas application in $it&e courts is so clear, it is
appropriate to consider the petitioner’s claim édrrather than first requiring the
state court to deny a successive wriglsby v. Dretke359 F.3d 708, 724-25 (5th
Cir. 2004) (citations omittedkee also Coleman v. Quarterma®b6 F.3d 537, 542
(5th Cir. 2006) (“Texas’s abuse of the writ doatriis a valid state procedural bar
foreclosing federal habeas review.”) (citation dew)).

Howard has not presented this Court with any reamoexplanation to
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excuse his failure to raise this claim in statertbumor does he argue that any
actual prejudice will result from the procedurafaddt. Howard does not contend
that failure to consider the allegations will résal a fundamental miscarriage of
justice. Because Howard failed to present these m@dlegations, which
fundamentally alter his speedy trial claim, to sha&te habeas court, and because he
offers no grounds on which to excuse the exhauséquoirement, consideration of
the allegations is barredSee Kunkle v. Dretk&52 F.3d 980, 987-88 (5th Cir.
2003) (upholding a finding of failure to exhaust areffective assistance of
counsel claim in state court when the petitionailéd to present . .. significant
additional facts to the Texas Court of Criminal Apfs”).
2. Howard’s Right to a Speedy Trial

The Court will thus consider the merits only of tepeedy trial claim
Howard raised in state court based on the twentygtmdelay between his arrest
and trial. While “a defendant has some resporsibib assert a speedy trial

claim,” the Supreme Court “places the primary barde the courts and the

! Respondent acknowledges that these parole-refiatesiwere raised in Howard's state habeas
reply, filed directly with the Texas Court of Crinall Appeals, rather than with the state habeas
trial court, and separately from the appropriaté materials. Under Texas law, the proper place
to raise these claims was with the state habesctiurt, because the Court of Criminal Appeals
generally has no factfinding authorit§ex parte Simpsqrl36 S.W.3d 660, 668—69 (Tex. Crim.
App. 2004). Review by the Court of Criminal Apped limited to the evidence contained in the
state habeas trial court record, which did not @ionthe parole-related fact&ee idat 668 (“An
appellate court may not consider factual assertioatsare outside the record, and a party cannot
circumvent this prohibition by submitting an affudafor the first time on appeal.” (citation
omitted)). Accordingly, Howard did not properlyiga the parole-related facts in state court and
is therefore barred from raising them in federalrto
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prosecutors to assure that cases are broughtatd tBarker v. Wingp407 U.S.
514, 529 (1972). In considering a speedy triaintlahe court must conduct a
balancing test, weighing “the conduct of both tmespcution and the defendant”
and considering factors such as “[llength of deldng reason for the delay, the
defendant’s assertion of his right, and prejudicghe defendant.”ld. at 530.
“[Alny inquiry into a speedy trial claim necesseata functional analysis of the
right in the particular context of the caseld. at 522. A speedy trial claim is a
mixed question of law and factAmos 646 F.3d at 204 (citations omitted).
Therefore, the state court determination on a spe@ claim receives deference
under the AEDPA unless contrary to or an unreaderggtplication of federal law.
See28 U.S.C. §2254(d)(1). The AEDPA ‘“requires usgige the widest of
latitude to a state court’s conduct of its speel-analysis.” Amos 646 F.3d at
205.

If one year passes between the time the speedlyityid attaches and trial,
the delay “crosses the line from ‘ordinary’ to ‘puenptively prejudicial.” Amos
646 F.3d at 206 (citation omitted). “The bare mmam required to trigger [speedy
trial] analysis is one year.ld. (citations omitted). Beyond that “bare minimum,”
the “delay must persist for at least eighteen n&hnih order for “this factor to

strongly favor the accused.ld. at 206—07 (citations omitted). The length of the
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delay in the present case was approximately 583 3dahich is sufficient to
demonstrate prejudice and trigger & ker analysis. See id.at 206. Howard's
trial was delayed beyond the one-year minimum fdy @ight months, however,
well short of the eighteen months required for tfastor to weigh heavily in
Howard's favor. See id.at 207 (finding four months beyond the one-year
minimum to be insufficient to weigh in favor of tleecused). Thus while the
delay was presumptively prejudicial, this factoregdonot weigh heavily in
Howard'’s favor.

Respondent has the burden to provide reasons ubélyjthe delay. See
Barker, 407 U.S. at 531. Deliberate delays to disadygnthe defense weigh
heavily against the state, while delays “explaibgdalid reasons or attributable to
the conduct of the defendant weigh in favor of shete.” Amos 646 F.3d at 207
(citation omitted). “Unexplained or negligent dedaweigh against the state, “but
not heavily.” Id. (citation and internal quotations marks omittedespondent
argues that the delay was in part the result of plegotiations. Howard
acknowledges in his habeas petition that he ditiggaate in such negotiations.
Ongoing plea negotiations are a valid reason taydel trial. See Millard v.

Lynaugh 810 F.2d 1403, 1406 (5th Cir. 1987). Respona@ésud argues that the

2 Having found Howard’s parole-related argument pchrally defaulted, this Court measures
the length of delay from the time of Howard’s atres or about January 24, 2006, to his trial,
September 3, 2007.
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delay was due to the state’s inability to locate domplaining witness and her
mother, who were both living in Florida, as well e sexual assault nurse
examiner, who was living in Massachusetts. Ther&up Court has found that
time necessary to locate a missing witness justdie appropriate delayBarker,
407 U.S. at 531. Furthermore, there is no evidémseiggest that the state delayed
trial in a deliberate attempt to hamper the deferBecause the delay was at least
in part due to Howard'’s participation in plea negidns and Respondent provides
valid reasons to explain the delay, this factorghsiin favor of Respondentee
Amos 646 F.3d at 207 (citation omitted).

The thirdBarker factor is whether Howard “diligently asserted bgeedy
trial right.” 1d. at 207 (quotindJnited States v. Parkeb05 F.3d 323, 329 (5th Cir.
2007)). Assertion of the right “receives strongdewtiary weight,” while failure
to assert it “will make it difficult for a defendato prove” denial of the rightld.
(citations and internal quotation marks omittedhlere, Howard states that his
attorney told him it would do no good to assertdpsedy trial right. Respondent
has presented evidence that shows Howard alsochgpdere resettings between
August 3, 2006 and August 30, 2007. Because tbardecontains no evidence
that Howard ever asserted his speedy trial righd Bloward agreed to five
resettings between his arrest and trial, this fafeteors RespondentSee Barker

407 U.S. at 532 (“[F]ailure to assert that rightlymake it difficult for a defendant
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to prove that he was denied a speedy trial.”).

Prejudice to the defendant as a result of theydsléhe finalBarker factor.
“[O]rdinarily the burden is on the defendant to aestrate actual prejudice. But
where the first three factors together weigh hgawilthe defendant’'s favor, we
may conclude that they warrant a presumption glidree, relieving the defendant
of his burden.”United States v. Molina-Solorié77 F.3d 300, 307 (5th Cir. 2009)
(citations omitted). Here, only the length of delaeighs in Howard’s favor.
Accordingly, there is no presumption of prejudicBee Amqs646 F.3d at 208
(finding no presumption of prejudice when only afehe three factors weighed
heavily in the petitioner’s favor). Howard therefomust demonstrate that he
suffered “actual prejudice,” which is “assessedlight of the three following
interests of the defendant: (1) to prevent oppvespretrial incarceration, (2) to
minimize anxiety and concern of the accused, ando(8mit the possibility that
the defense will be impaired.ld. (citation and internal quotation marks omitted).
Howard’s petition is devoid of any claim of prejadiresulting from the delay.
Because Howard has the burden to demonstrate prejuhd has failed to do so,
this final factor in the analysis weighs againsthi

Having conducted the balancing test as requireBdiker, this Court finds
that “fairminded jurists could easily conclude” thaoward was not denied his

right to a speedy trial. Amos 646 F.3d at 209. The state court’s rejection of
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Howard’s claim was neither contrary to, nor didintvolve an unreasonable
application of, clearly established federal lawSee 28 U.S.C. § 2254(d)(1).
Respondent is entitled to summary judgment ondliaisn.

C. Ineffective Assistance of Counsel Claim

Howard also claims his trial counsel, Stanley GcQdée, was ineffective
because McGee (1) failed to seek a speedy triptpl@ the jury that Howard was
convicted of using a weapon against police, (3gfato call James Moore, the
complaining witness’s grandfather, as a potentiidi avitness, (4) failed to call
Howard’s brother Roger Howard, as a character w#nand (5) failed to strike a
juror who had indicated that his stepdaughter veasialy abused. An ineffective
assistance of counsel claim is evaluated underoalbly deferential” standard.
Knowles v. Mirzayangeb556 U.S. 111, 123 (2009). Under the first lewél
deference, a petitioner must demonstrate thatiglatorney’s representation was
so deficient that the attorney was not functionasythe counsel that the Sixth
Amendment guarantees and (2) the defense was jeguds a resultStrickland
v. Washington466 U.S. 668, 687 (1984). The first prong osttast is measured
under “an objective standard of reasonablenets.’at 688. A court’s review of
the trial attorney’s performance must be “highlyedential.” 1d. at 689. “Because
of the difficulties inherent in making the evalwetj a court must indulge a strong

presumption that counsel’s conduct falls within thele range of reasonable
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professional assistance; that is, the defendant awescome the presumption that,
under the circumstances, the challenged actionhimig considered sound trial
strategy.” Id. (quotingMichel v. Louisiana350 U.S. 91, 101 (1955)). Under the
second prong, the defendant has the burden tarfafttively prove prejudice.ld.

at 693. “The defendant must show that there isaganable probability that, but
for counsel’s unprofessional errors, the resulthef proceeding would have been
different.” 1d. at 694. A “reasonable probability” is one “suféaot to undermine
confidence in the outcomeld.

The second level of deference is that affordeceuivte AEDPA, requiring
this Court to afford deference to the state coudgtermination of Howard’s
ineffective assistance claim unless it was contreoy or an unreasonable
application of, th&stricklandstandard.See28 U.S.C. § 2254(d)(1).

1. Failure to Seek a Speedy Trial

The Court has discussed at length Howard's spéealyclaim, and has
concluded that the claim lacked merit. This cosidn “forecloses relief on his
claim that his lawyer rendered constitutionallyffeetive assistance of counsel by
failing to file a motion for a speedy trial. Amos 646 F.3d at 209. To prevail on
such a claim, Howard must show that “there wasagaeable probability that the
trial court would have granted it, or would haveeamsibly erred by refusing [the

motion].” Id. (citation and internal quotation marks omittedhis Howard cannot
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do. See id.at 209-10. Consequently, the state court coulk h@asonably
determined that Howard’'s ineffective assistancentlaased on his attorney’s
failure to seek a speedy trial also lacked medt.at 210.
2. Informing the Jury that Howard Used a WeapgaiAst Police

According to the record, the state introduced ewa® in the punishment
phase showing that Howard had two prior convictidos attempted capital
murder. Howard pleaded not true to these enhanusmand McGee challenged
the fingerprint evidence substantiating them. Bgrclosing argument, McGee
asked the jury to ignore the fingerprint evidenod then stated:

[1]f you believe the prior conviction to be truake note of something

for me. The complained of offense and attemptguitalamurder,

which could have been something ldsng a weapon toward a police

officer, that would be the most common thing thauild come to my

mind about attempted capital murder. It happenekdir9.
Docket Entry No. 16-34 at 45-46 (emphasis addédiGee went on to ask the
jury to punish Howard only for the offense thatyhead found him guilty of
committing, and not on the basis of his prior offies. In reality, Howard’s prior
convictions were based on a quilty plea for atte@pinurder during the
commission of an aggravated robberidoward v. State667 S.W.2d 524, 525
(Tex. Crim. App. 1984).

The record demonstrates that McGee’s statementg w&e attempt to

minimize the effect of the prior convictions on ey by showing that they were
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remote in time, unrelated to the instant offensel perhaps not as heinous as
“attempted capital murder” connotes. McGee didtabtthe jury that Howard had
in fact been convicted of using a weapon towaralec@ officer, but rather used
this as an example of one type of attempted capiarder. Counsel's
performance was not deficient.

Even if these statements fell below an objectiamdard of reasonableness,
Howard has not demonstrated prejudice. With ohout McGee's statements, the
jury would have likely found the prior convictiorisue and handed down the
maximum sentence. Because Howard cannot show héatvould not have
received the same sentence but for McGee’s statsmmiea cannot demonstrate
prejudice. See Strickland466 U.S. at 694. The state court’'s determinatiorhis
issue therefore was not contrary to, or an unredsdenapplication of, the
Stricklandstandard.See28 U.S.C. § 2254(d)(1).

3. Failure to Call James Moore

Howard assigns error to McGee’s failure to callmd@a Moore, the
complaining witness’s grandfather, who was a “gassalibi witness . .. in the
presence of petitioner throughout the night in tjoas’ Docket Entry No. 2 at 13.
Howard argues that McGee failed “to locate and stigate this critical witness.”
Id. at 14. But Howard does not allege with specifisithat such investigation

would have revealed. “A defendant who allegeslariato investigate on the part
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of his counsel must allege with specificity whae timvestigation would have
revealed and how it would have altered the outcofrtae trial.” United States v.
Green 882 F.2d 999, 1003 (5th Cir. 1989ke also Williams v. ThaleNo. H-08-
3298, 2012 WL 217218, at *11-12 (S.D. Tex. Jan.221,2) (finding no basis for
habeas relief on a failure to investigate claim mvpetitioner did not allege what
evidence an additional investigation would haveoweced). Howard therefore
cannot establish ineffective assistance based oGdds failure to investigate
Moore as a potential witness.

Further, “the presentation of testimonial evidersca matter of trial strategy
and . . . allegations of what a witness would hstaded are largely speculative.”
Day v. Quarterman566 F.3d 527, 538 (5th Cir. 2009) (citation osuit “Thus,
to prevail on an ineffective assistance claim basedounsel’s failure to call a
witness,” the petitioner must “set out the conteofsthe witness’s proposed
testimony, and show that the testimony would hasenbfavorable to a particular
defense.” Id. (citation omitted). Since Howard has provided suzh evidence
regarding Moore’s potential testimony, he cannavpran ineffective assistance

claim based on McGee’s failure to call Moore asita®ss.
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4. Failure to Call Roger Howard

Similarly, Howard assigns error to McGee'’s failtwecall his brother, Roger
Howard, as a character witness. He argues hishdrdwas a credible and
potentially persuasive character witness who wasegnt at the trial” and “was
well agquainted [sic] with this family and was wallvare of their transient, often
inebriated lifestyle . . . .” Docket Entry No. 236. Howard has filed a letter from
his brother indicating that he was present at,tvidlling to testify, and the topics
about which he would testify.

Respondent argues that during the guilt/innocencase of trial, such
testimony would not have been relevant, as Howatharacter was not at issue.
Additionally, according to Respondent, Howard’'sthey would have been subject
to cross examination during the punishment phasechwvould have revealed
damaging information, such as Howard’s two DWI&gdtions he had solicited a
prostitute, and an incident in which he allegedipérsonated his brother to avoid
prosecution. Moreover, testimony about the “transioften inebriated lifestyle”
of the victim’s family is not character evidencemabHoward and was not relevant
at the punishment stage. Given these facts, Howarthot “overcome the
presumption that, under the circumstances, thelestgdd action ‘might be
considered sound trial strategy.Strickland 466 U.S. at 689 (quotindichel, 350

U.S. at 101). Habeas relief is not warranted anghound.
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5. Failure to Strike a Juror

Howard’s final complaint about his attorney’s merhance concerns
McGee’s failure to strike a venireperson. The rgmerson with whom Howard
takes issue indicated that his stepdaughter had d®eially assaulted and asked to
be excused from service because he was the salgl@ran his household, stating,
“[f | don’t work then, we don’t eat basically."Docket Entry No. 16-30 at 31.
The venireperson also stated that he could listethé evidence and make a
decision based on that evidence, that he beliewualtl was innocent, and that he
could be a fair juror.

Like the failure to call a witness, decisions matlging voir dire are
generally matters of trial strategyleague v. Scqt60 F.3d 1167, 1172 (5th Cir.
1995). “[A] conscious and informed decision oraltiactics and strategy cannot
be the basis for constitutionally ineffective atmise of counsel unless it is so ill
chosen that it permeates the entire trial with obsiunfairness.Virgil v. Dretke
446 F.3d 598, 608 (5th Cir. 2006) (citation ancinal quotation marks omitted).
McGee’s failure to strike the venireperson does ng# to this standard. The
venireperson indicated that he could be impartiabpite his stepdaughter’s
experience. Several venirepersons asked to besedciiom service for work
reasons, and those types of requests are oftereddenEven if McGee had

challenged the vernireperson, the judge could hdemied the challenge. As
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Respondent points out, the presiding judge denieldadienge to a vernireperson
who had indicated bias in favor of the state beeatmat vernireperson also
indicated a willingness to be objective. Howard llaus failed to demonstrate
deficient performance or prejudice due to McGeesslufe to strike this
venirepersonsee Strickland466 U.S. at 687, and habeas relief is not waechah
this ground.
6. Cumulative Error

Howard argues that McGee’s cumulative errors instiage trial court entitle
him to habeas relief. The Fifth Circuit has expéal that habeas relief may only
be granted on such claims when “(1) the individeabrs involved matters of
constitutional dimension rather than mere violadi@f state law; (2) the errors
were not procedurally defaulted for habeas purpcsss (3) the errors so infected
the entire trial that the resulting conviction atds due process.”Turner v.
Quarterman 481 F.3d 292, 301 (5th Cir. 2007) (quotidgrden v. McNeel978
F.2d 1453, 1454 (5th Cir. 1992) (en banc) (intermpabtation marks omitted)).
Howard has failed to establish any constitutionalation based on McGee’s
performance. Accordingly, habeas relief is not raated on cumulative error

grounds.
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D.  Prosecutorial Misconduct

In Howard’s final ground, he claims that he isitted to habeas relief due to
allegedly improper statements the prosecutor madengl closing argument at
both the guilt/innocence and punishment phasesiaf tUnder Supreme Court
precedent, “a prosecutor's improper comments wal lheld to violate the
Constitution only if they so infected the trial titunfairness as to make the
resulting conviction a denial of due proces®arker v. Matthews--- U.S. ---, 132
S. Ct. 2148, 2153 (2012) (per curiam) (quotibgrden v. Wainwright477 U.S.
168, 181 (1986)) (internal quotation marks omittedYhis standard is a “very
general one, leaving courts more leeway in reacloutgomes in case-by-case
determinations.”ld. at 2155 (quotingrarborough v. Alvaraddb41 U.S. 652, 664
(2004) (internal quotation marks and punctuatioritieah)).

Howard first takes issue with the prosecutor refgrto him as a “child
molester” four times and a “sick puppy” three tintkging closing arguments in
the quilt/innocence phase of trial. Docket Entrp.NL6-33 at 40, 42, 46.
Respondent replies that the prosecutor made thesements in response to
McGee’s statements during closing argument that &tdwwould not have
assaulted a young girl when his adult girlfriendswabed with him.See Darden
477 U.S. at 181-82 (finding no denial of due precesen “[mJuch of the

objectionable content was invited by or was respent® the opening summation
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of the defense”).

The prosecutor also argued to the jury during gunent that theft was
“[tihe only thing [Howard] has not committed in openal code....” Docket
Entry No. 16-34 at 50. The state had presentedkace to the jury showing that
Howard had prior convictions for attempted capmairder, DWI, and driving with
a suspended license. At this stage the jury hemlfaund him guilty of indecency
with a child. The prosecutor’'s statement was naxlpart of a larger argument to
demonstrate Howard'’s disrespect for the law angetsuade the jury to assess the
maximum penalty. See id.at 181-82 (finding no denial of due process int par
because “[tlhe prosecutor’'s argument did not mdatpuwr misstate the evidence,
nor did it implicate other specific rights of thecased such as the right to counsel
or the right to remain silent”).

Darden the seminal Supreme Court case on improper angyrheld that
considerably more inflammatory arguments did notrarg habeas reliefld. at
180 nn.11-12 (quoting the prosecutor as refermnthe defendant as an “animal”
twice, arguing that “[h]e shouldn’t be out of hisllaunless he has a leash on him,”
and stating “I wish | could see [the defendantiirggt here with no face, blown
away by a shotgun”). Howard has failed to show tha prosecutor’'s arguments
infected the trial with unfairness to the exterguieed to establish a Due Process

violation. See Parkerl32 S. Ct. at 2153 (citation omitted). The statd court’s
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determination that Howard is not entitled to rebefthis ground is neither contrary
to, nor an unreasonable application of, federal I18@e28 U.S.C. § 2254(d)(1).
V. CONCLUSION

For the foregoing reasons, the CoGRANTS Respondent’'s Motion for
Summary Judgment (Docket Entry No. 18). A sepavader dismissing the case
will issue.

ITISSO ORDERED.

SIGNED this 21st day of March, 2013.

(o2

egg Costa
United States District Judge
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