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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

KYLE CANNON, et al,

Plaintiffs,
VS. CIVIL ACTION NO. 3:10-CV-00622
BP PRODUCTS NORTH AMERICA,
INC.,

w W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

This proposed class action arisesrirallegations that numerous chemical
releases and emissions events thatuoed at DefendanBP Products North
America’s Texas City Refinetyafter December 22, 2008, caused thousands of
surrounding residential prepties to decrease in value. Plaintiffs—five
homeowners in the Texas City area—Algricommon law claims of negligence,
trespass to property, and nuisance. Timay seek certification of a class of:

All persons who own or have owd any piece of real property

classified as residential property,the area (“Class Area”) identified

as affected by the air pollution plume of impact (“Plume”) modeled

by Dr. Paul Rosenfeld in his report of Jan. 9, 204i&] shown on

Figure ES.1 to Dr. Rosenfeld’'spart (and attached as Exhibit B),
since December 22, 2008.

! BP completed a sale of the Texas City Refinery to Marathon Petroleum Corporation on
February 1, 2013. The Court nonetrss will refer to the refinergs BP’s given its ownership
during the apptiable period.
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Docket Entry No. 26 at 20. The propdsclass area includes roughly 14,300
residential parcels in kas City and La Marque.

Plaintiffs’ motion requires the Court to determine whether the proposed
class meets the requirementd-ederal Rule of Civil Pmedure 23. But Plaintiffs’
motion also requires the Court to evaluttie reliability and sufficiency of their
two experts, Dr. Paul Rosenfeld and Bobert Simons, upon whom they rely to
create their class model. Dr. Rosenfed, environmental chemist, conducted a
preliminary evaluation of air pollutioamissions from the Refinery for 2009 and
2010. He modeled BP’s sulfur dioxided3) emissions during that timeframe and
generated a plume of impact where the @@@ssions reached a certain threshold.
The plume defines Plaintiffs’ proposed class area. Dr. Simons’s opinions form the
basis of Plaintiffs’ causation and damagdhkeories. Dr. Simons, a real estate
economist, conducted a hedonic regressionyaisala real estate trends analysis, a
contingent valuation analysis, and prdgeowner surveys, and concluded that
BP’s airborne chemical releases resdltin permanent eaomic losses to all
residential class propertiagnging between 5% and 2086the property value.

As explained in more detail belowihe Court finds that Dr. Simons’s
opinions are unreliable, and, accordingfRANTS BP’s motion to exclude his
testimony. Left without a formulaic caatson and damages model, Plaintiffs are

unable to show that questions of lawfact common to the class predominate over
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individual ones, as is required by R@8(b)(3) under the present circumstances.
Accordingly, the CourDENIES Plaintiffs’ motion to certify.
l. BACKGROUND

The Texas City Refinery, with mordan twenty processing units and a
refining capacity of more #n 460,000 barrels per day,tie third largest refinery
in the country. Docket Entry Nos. 34 &t 49 at 2. The Rmery has been in
operation since 1934. BP acquired it irf&%s part of its merger with Amoco.
Though BP owned and operated the RefinergnRlaintiffs filed their complaint,
BP subsequently sold the Refinery tarathon Petroleum Corporation on
February 1, 2013. SeePress Release, BP, BP Completes Sale of Texas City
Refinery and Related Assets to id#non Petroleum (Feb. 1, 20138)ailable at
http://www.bp.com/en/global/corporate/ps#press-releases/bp-completes-sale-of-
texas-city-refinery-and-reled-assets-to-marathon-pgeum.html  (last  visited
Aug. 29, 2013).

Plaintiffs paint a picture of a plantat) at least in 2009 and 2010, was poorly
run and polluting at dangerous levelsiAccording to Plaintiffs, the Refinery
reported more total toxic air emissions gk years than any other refinery in the
United States. Docket Entry No. 49 at Bhe Galveston County Health District

purportedly received numerous odor, air lgyaand property impact complaints
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from residents who noted that fumegere burning the eyes, making them
nauseated, and depositing white, oily substances on their veHitles.

While Plaintiffs’ claims cover allchemical releases from the Refinery,
including normal ones, Plaintiffs focus muehtheir complaint on the existence of
“emissions events,” which the Texas Admsirative Code defines as “[a]ny upset
event or unscheduled maintenance,tgpgror shutdown activity, from a common
cause that results in unauthorized emissminair contaminants from one or more
emissions points at a regulated entity.30 Tex. Admin. Code 8§ 101.1(28).
Plaintiffs allege that data from thieexas Commission on Environmental Quality
shows that in 2009-10, the Refinery hader 70 “reportable emissions events,”
l.e., emissions events that in any 24-hour period result in emissions exceeding
thresholds defined by the statutkl. § 101.1(87) (defining “reportable emissions
event”); see also id§8 101.1(88) (defining thresholdsr reporting). During those
emissions events, the Refinery purpdlyereleased approximately 1,204,000
pounds of pollution over roughly 2800 hreu Docket Entry No. 49 at 4.

As BP points out, the reported emissions events “varied widely as to the
source within the facility, the type and quidy of substance emitted, the duration
of the emission, the cause, and the weadinel wind conditions at the time of the
emission.” Docket Entry No. 34 at 18 (o emission event reporting database).

But Plaintiffs highlight one event that itfegs to as the “most notorious release,”
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which lasted between April and May 201fidastarted when a fire broke out on the
100-J compressor at the Ultracracker—a unit used for production of light fuels
such as gasoline. Docket Entry No. 49 .atAccording to Plaintiffs, BP shut down
the Ultracracker when it discovered the fibeit decided to restart the unit before
the compressor could resume operatidd. Thus, with compressor down, the
Refinery could not safely process noxiatleemicals and had to send them to a
flare, which Plaintiffs contend wadechnologically antiquated and vastly
inefficient. Consequent)the Refinery released 5000 pounds of pollutants into
the air during the 40-day evenid. Plaintiffs allege that BP was not only at fault
for restarting the unit prematurely, batso for failing to follow a number of
industry best practices that wld have prevented the event.

In August 2010, beforaling this suit, Plaintiffs’counsel and other attorneys
filed a series of individual lawsuits in statourt that were later consolidated as a
multidistrict litigation in Galveston County State District Coulrt, re MDL
Litigation Regarding Texa€ity Refinery UltracrackeEmission Event Litigatign
No. 10-uc-0001. As the case name suggdbe claims in @t case cover BP’s
acts and omissions relating to the #pay 2010 emissions event. The state
petitions assert not only claims for progedamage, but also for personal injury
based on benzene exposure. RoughhO@D,plaintiffs, including the named

Plaintiffs here, have joined that actidhpugh the named Plaintiffs nonsuited their
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property claims in the MDL prior to thelass certification hearing before this
Court?

On December 22, 2010, Plaintiffs fillethis suit, alleging that chemical
releases and emissions events oweg after December 22, 2008 caused a
diminution in value for residential propgers surrounding the Refinery. The suit
does not include personal injury claims asdot restricted to the April/May 2010
event. Plaintiffs assert three commow leauses of action: negligence, trespass,
and nuisance. Plaintiffs amendedittcomplaint on October 23, 2012.

The amended complaint differs from the original one in two central ways.
First, while the original complaint éuses on the Refinery’s problems with
benzene releases and resultant benespesure to the population, the amended
complaint barely mentions benzen€ompareDocket Entry No. 1 (mentioning
benzene 27 times)with Docket Entry No. 49 (mentioning benzene twice).
Second, the amended complaint propoaesew class definition: whereas the
original complaint proposed a class oflividuals who owned real property in the
77590, 77591, or 77568 zip des, the amended complaproposes a class based
on exposure to sulfur dioxide emissiortSompareDocket Entry No. 1 at 14yith

Docket Entry No. 49 at 10. Specificalthe new class includes all individuals who

2 BP argues that the pendency of these tenthafisands of individuatases seeking both
personal injury and property damage relatingatBP emission event demonstrate that a class
action is not a “superior” method for adjudicating ttlaims in this case. The Court need not
decide that issue given isling on other grounds.
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own or have owned s@ential property in the aréaentified as affected by the
air pollution plume of impact [] modeled by Dr. Paul Rosenfeld . . . , since
December 22, 2008.” Dockentry No. 49 at 10.

An understanding of Plaintiffs’ proposethss requires a familiarity with Dr.
Rosenfeld’s expert report. Rosenfelsed AERMOD dispersion modeling
software to model the effects of the Refinery’s sulfur dioxide emissions on the
residents of the three zip codes listed & dhiginal complaint. Docket Entry No.
26-1. The model was constructed usB#gjs reported normal operating emissions
of SO2, which do not include emisns from emissions eventsld. at 2.
Rosenfeld’s model generatean air pollution plume of impact showing where
residents were subjected to at lefagt incidents betwen 2009-10 during which
BP’'s emissions caused a one hour 50 [igimcrease in ambient SO2
concentrations—the level at which twoidgmiological studies relied on by Dr.
Rosenfeld identified a statistically gsificant risk of exposed populations
exhibiting asthmatic complicationdd. at 2-3. The report also noted BP’s history
of pollution and the existence of othair pollutants released from the Refinery,
including volatile organic compounds, igren oxides, and pculate matter in
the plume area, but did not rely on thasaissions or other alleged bad acts in

creating the plume.
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Though Plaintiffs’ class boundary Imsed on exposure to SO2 emissions,
their causation and damages theory is n8eePlaintiffs’ Post-Hearing Brief,
Docket Entry No. 86 at 6 BP wants this case to labout health effects ofangle
type of emission ofone chemical This case is about much more than that.”
(emphasis in original)). Plaintiffs’ aanded complaint broadly identifies “BP’s
contamination” as the cause of progeralue diminution without explaining why
or how. They rely on their economic expdr. Simons, for that explanatiorbee
Docket Entry No. 52 at 11 (noting that, at trial, Simons would “testify about
causation and damages” armguantify[] the damages caes by BP’s pollution”).
Simons more specifically attributes theclige in property value to “general public
knowledge of BP’s extraordinary emissions.” Docket Entry No. 50-1 at 9. Simons
performed the following three analygesestimate property value diminution:

e a real estate trends analysiswhich he compared the change in

median sales price per squénet between 2008 and 2011 for the
class area with the correspondimpange for a control area
comprised of portions of Padena, Deer Park, and Baytown,

which Simons determined hadimilar houses with similar
proximity to refineries and industrial developments;

e a hedonic regression analysis inigfh he compared real estate
sales in the class area after Japudar2009 with sales prices in the
class area before 2009 and sateices in the control aréhaefore
and after 2009. The wodel attempts to isolate the effects of a
particular disamenity, in thiscase hypothesized to be BP’s

% The control area for the regression analysis Wghtly larger than the one for the real estate
trends analysis, and included ports of Texas City and La Mguwe outside the plume area, as
well as the Harborwalk, Tiki land, and Bayou Vista waterfromievelopments in Galveston
County. Docket Entry No. 52 at 6.
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contamination, by holding all othéactors—such as, lot size, year
built, bedrooms, bathrooms, smming pool, foreclosure status,
and neighborhood characteristics—constant; and

e a contingent valuation analysisnd property owner survey in
which he surveyed non-class awthss members, respectively,
about how the existence of em@ss similar to the Refinery’s
would affect the likelihood of bidding and price of bids on

property.

See generallypocket Entry No. 50-1. The goal of Simons’ first two analyses was
to compare “housing price effects of livimgthin an influence zone of reasonably
well-managed and appropriately maintaineldster of petroleum industry (the
control areas along the Houston Shipa@hel) versus living near a poorly-
maintained refiner (BP),id. at 6, while the third angsis can more simply be
referred to as a surveyBased on the various analyses, Simons concluded that
BP’s emissions drove down property valirethe class area by an average of 5-20
percent.

The Court must now decide whetheasd certification is appropriate under
Rule 23 and, to the extent it informsathdecision, whether Plaintiffs’ expert
testimony should be excluded. As explained both in the parties’ voluminous
briefing and at the two-day class cedd#tion hearing helen April 4-5, 2013,
Plaintiffs rely heavily on their experts mrguing for class certification. Without
Rosenfeld’s plume model, the class bougdaould not exist. And, without

Simons’s analyses, Plaintiffs wouldveato show causation and damages on an
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individual property-by-property basis. e reasons discussed below, the Court
excludes Simons’s testimony and, accordingly, denies class certification.
[I.  STANDARD FOR CLASS CERTIFICATION

“The class action is ‘an exception the usual rule that litigation is
conducted by and on balf of the individual named parties only.Comcast Corp.
v. Behrend133 S. Ct. 1426, 1432 (2013) (quoti@glifano v. Yamasak#42 U.S.
682, 700-01 (1979)). “[T]hearty seeking certificain [] bears the burden of
establishing that the requiremsndf Rule 23 have been metBell Atl. Corp. v.
AT&T Corp, 339 F.3d 294, 301 (5th Cir. 2003) (citi@gSullivan v. Countrywide
Home Loans, In¢319 F.3d 732, 737-38 (5th Cil0@3)). Rule 23(a) imposes four
prerequisites to certify a class action: #1¢lass “so numerous that joinder of all
members is impracticable”; Y2questions of law or factommon to the class”; (3)
“claims or defenses of thepeesentative parties [that] angoical . . . of the class”;
and (4) representatives that “will fairlyw@é adequately protect the interests of the
class.” Fed. R. Civ. P. 23(a). d$e prerequisites are known as numerosity,
commonality, typicality, and adequacfhee Amchem Prods. v. Windse21 U.S.
591, 613 (1997).

In addition to meeting all four pregeisites of Rule 23(a), a party seeking
class certification must also demonstratkeast one of the three conditions of Rule
23(b):
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(1) litigating separate actions would crealhe risk of (a) inconsistent
rulings toward individual class members that would create
incompatible standards of conddict the defendant or (b) rulings
with respect to individual class members that would impair the
ability of other individuals to protect their interests;

(2) the defendant’s conduct appliesngeally to the class such that
final injunctive or declaratory relief is appropriate as to the class
as a whole; or

(3) common questions of law oadt predominate over individual
guestions and a class action is siugédo other available methods
for fairly and efficiently adjudicating the matter.

Fed. R. Civ. P. 23(b).

A district court must conduct a rigoroasalysis of the Rule 23 requirements
before certifying a classGen. Tel. Co. v. Falcor57 U.S. 147, 161 (19823ge
also Amchemb21 U.S. at 615 (requiring district ctaito take a “close look at the
case” in making a Rule 23(b)(3) detenation). The “class determination
generally involves considerations that are enmeshed in the factual and legal issues
comprising the plaintiff's cause of action.Id. at 160. Thus, “[a]lthough class
certification hearings ‘should not be mimnials on the merits of the class of
individual claims . . . going beyond the pleagb is necessary, as a court must
understand the claims, defenses, relevaatsf and applicable substantive law in
order to make a meaningfdetermination of the certification issuesMadison v.
Chalmette Refinings, L.L.C637 F.3d 551, 555 (5th Ci2011) (alteration in

original) (quotingUnger v. Amedisys Inc401 F.3d 316, 321 (5th Cir. 20053ge
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also In re Rail Freight Fuel Antitrust Litig.—MDL-- F.3d ----, 2013 WL 4038561,
at *6 (D.C. Cir. Aug. 9, 2013) (“It is now indisputably the role of the district court
to scrutinize the evidence before gragticertification, even when doing so
‘requires inquiry into the merits of the claim.” (quotiigpmcast 133 S. Ct. at
1433)).

In that same vein, a district cowtrigorous analysis” may necessitate the
evaluation of expert testimony. “Althougburts are not to insist upon a battle of
the experts at the certification stage . , [ijn many casesit makes sense to
consider the admissibility of the testimoafan expert proferred to establish one
of the Rule 23 elements in the contextaofmotion to strike prior to considering
class certification.” Unger, 401 F.3d at 323 n.6 (citatis and internal quotation
marks omitted)see also Am. Honda Motor Co. v. Alleg00 F.3d 813, 815-16
(7th Cir. 2010) (“The [district] court nai also resolve any challenge to the
reliability of information proviled by an expert if that iormation is relevant to
establishing any of the Rule 23qrerements for class certification.”Bher v.
Raytheon C0.419 F. App’x 887, 891 (11th Ci2011) (holding that “the district
court erred as a matter of law by nsafficiently evaluating and weighing
conflicting expert testimony on class cedé#tion” regarding the use of regression
modeling to determine property value dmuiion). For instance, in a securities

fraud action in which a showing of market efficiency was necessary to establish a
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classwide theory of causation, the FiftCircuit affirmed denial of class
certification in part because the expeestimony on market efficiency was
unreliable. Bell v. Ascendant Solutions, Ine22 F.3d 307, 314 n.13 (5th Cir.
2005). And the Supreme Court rettgnfound class -certification to be
inappropriate when plaintiffs’ expert calated damages baseff of four theories

of liability of which three had alreadyeen dismissed by ¢htrial court. Comcast
133 S. Ct. at 1434-35. The @orejected the view of éhCourt of Appeals that an
“attac[k] on the merits othe methodology [had] no plage the class certification
inquiry,” as well as the appellate courtgling that plaintiffs’ “assurances” that
they could fix the model at the meritagé would be sufficient for certification.
Id. at 1431, 1434 (alterations in original) (quotiaghrend v. Comcast Cor®55
F.3d 182, 207 (3d Cir. 2011pee also In re Rail Freigh2013 WL 4038561, at *8
(“It is now clear [afteilComcasfthat Rule 23 not only authorizes a hard look at the
soundness of statistical models thatrport to show predominance—the rule
commands it”). And in one sense scrutiny @pert testimony being used to
show that a case is suscef#iko class treatment seems less controversial than the
normal application oDaubert because it does not intrude the jury’s role given
that class certification is dasue for the court.

The Court thus turns to evaluatitige expert testimony of Dr. Simons.
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[ll. A DMISSIBILITY OF DR. SIMONS'STESTIMONY

A. Legal Standard

When considering expert opinions at the class certification stage, “court[s]
should rely on the admissibility standafds expert evidence as construed by the
Supreme Court irbaubert v. Merrell Dow Pharmaceutical, Inc609 U.S. 579
(1993) andKumho Tire Co. v. Carmichgeb29 U.S. 137 (1999).” Hon. David
Hittner et al.,Practice Guide: Federal Civil Pradure Before Trial, 5th Circuit
Edition  10:577.1 (2011kee also Am. Honda Motor C®00 F.3d at 816 (“[T]he
district court must perform a fuldbaubertanalysis before certifying the class if the
situation warrants.”). Plaintiffs haveedlburden of establishing admissibility of
their experts by a prepondears of the evidenceDaubert 509 U.S. at 592 n.10
(citations omitted).

Daubert identifies a nonexhaustive list of factors a district court should
consult in assessing the religly of expert testimony: (1) whether the theory can
or has been tested; (2) whether the thdwmy been subjected to peer review and
publication; (3) the known or potential teaof error; (4) the existence and
maintenance of standards and contr@sgd (5) whether the theory has been
generally accepted in the reént scientific, technical, or professional community.
Daubert 509 U.S. at 593-94. Other guidepdsése been articulated subsequent

to Daubert Relevant to the Court’'s analysere, the Supreme CourtGeneral
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Electric Co. v. Joineestablished the test of “fiietween the methodology and the
conclusions drawn, stating that a “court ncayclude that there is simply too great
an analytical gap between thetaland the opinion proffered.Gen. Elec. Co. v.
Joiner, 522 U.S. 136, 146 (1997) (citation omittedge alsoFed. R. Evid. 702
Advisory Committee Notes (2000 Amend@isting factors relevant to thHeaubert
inquiry, including “[w]hether the expefhas adequately accounted for obvious
alternative explanations™na “[w]hether the expert Isaunjustifiably extrapolated
from an accepted premiseda unfounded conclusion”).

B. Analysis

Dr. Simons’s opinions fail to ne¢ the standards set forthDaubertand its
progeny. As explained below, not gnhare specific aspects of Simons’s
methodologies flawed, but his overarchingdhy of damages is disconnected from
Plaintiffs’ causes of action of negligend¢egspass, and nuisance which are limited
to a particular time period beginning in late 2008.

1. Emissions Levels in the Control Area

Simons’s real estate trends analyaisl hedonic regression analysis are both
premised on a comparison betweee tHass area and the control atealhe

control area is comprised primarily g@ortions of Pasadena, Deer Park, and

* As Simons noted at the classtdfaration hearing, the regressionadysis is essentially a “more
refined” version of the real estarends analysis. @#et Entry No. 75 a0. Along those lines,
he acknowledges that the regression analgbisuld “carry more weight” than the other
methodologies he usedd. at 25, 37.
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Baytown—areas that, like the class ara@ in the greater Houston metropolitan
area, are along the Houston ship chanaedl contain industrial facilities. Docket
Entry No. 75 at 38—-39.

As Simons acknowledged at the clasdgifteation hearing, “the purpose of a
control area in a regression model is teegyou some basis to isolate and value the
characteristic that you're trying to value.ld. at 39. Simons admits that “the
characteristic that distinguishes thesd area from other qgerties outside the
boundary is that Dr. Rosenfeld has mledea certain level of sulfur dioxide
emissions within the class areald. But he qualifies his response by noting that
his regression model did not isolate tHée&s of sulfur dioxide emissions, but
more generally isolated the effects dhétactivity of releases from BP, including
exceedances and other things that Rosenfeld will discuss,” because “sulfur
dioxide is just a proxy for all the air pollutants from the plantd’ at 39-40;see
alsoSimons Rebuttal Declaration, DockettgnNo. 50-1 at 6 (“While residents or
potential buyers of property would not nesarily be expectetb have knowledge
of specific sulfur dioxide concentratis, they would likely have knowledge of
these general factors.”).

In actuality, Simons does not, and canrkoiow exactly what characteristic
he isolated with his regression model—it could have been sulfur dioxide
emissions, exceedances, egenbad press about the Refinery, or any other
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difference between the clasgarand control area that was not accounted for in his
model, including non-BP related variab like neighborhood crime rates or the
effects of Hurricane IkeSeenfra Part [11(B)(3).

But even assuming that Simons waseaio isolate BP’s conduct from all
other relevant variables, shimodel is still flawed because Plaintiffs fail to show
that SO2 emissions have been worse endlass area than the control area since
December 2008. Simons atdsnthat he did not asseS©2 levels in the control
areas and that he “hopl[ed] they’re lesg, [bad] no knowledge of what they are.”
Docket Entry Nos. 38-6 at 26-27; 75-1 at S\fter a critique from one of BP’s
experts, Dr. Rosenfeld analyzed SO2 ssiins in the control area in his rebuttal
report and concluded that “concentratiarfsSO2 in Texas City/La Marque are
elevated above levels typically measuredhe Pasadena region with statistical
significance.” Docket Entry No. 51-1 at But Rosenfeld’s control area analysis
Is flawed and unreliable because he mead@missions levels for the control area
using air monitors ranging from 5.7 to 20.7 miles away from the center of the
control areas, while he measured emissiawels for the @ss area using air
monitors not only within the clasBoundary, but within the boundary of the
Refinery itself. Docket Entry No. 59-1 @t 11-12. As BP’s toxicologist expert,

Dr. Phillip Goad, points out, “chemicals disperse (that is, the concentration

> Simons testified that he “certainly [did] not kmbwhat the level of PAHs in the control area
were. Docket Entry No. 38-6 at 27.
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decreases) with distance when releasdd the air and receptors or monitors
located at difference distances can havslyaifferent results, reflecting unique
emissions sources within the local are&d” at 6. Goad conducted a more apples-
to-apples analysis by calculating S@nissions from the top SO2 emissions
sources within a certain radfusf the class and control areas. Goad’s study
revealed that the SO2 emissions fronthia these control area boundaries were
roughly six times higher in 2009 and mahnan eight times higher in 2010 than the
SO2 emissions from within theggective class area boundariéd. at 7, 16. This
IS not surprising given that one of tleentrol areas, Baytown, is home to the
“largest petroleum & petrochemical colap in the United States.” ExxonMobil,
Baytown Area, About Us, http://www.exxonmobil.com/NA-
English/about_where _ref bt aboutsga (last visited Sept. 12, 2013ee also
Docket Entry 26-1 at 6 (showing thiie Baytown Refinery had 2,344,831 pounds
of Toxics Release Inventory air emmss for 2009-10 veus 2,515,337 pounds
for the Texas City Refinery).

The Court is persuaded by Goad’s analgsid finds that Plaintiffs have not
shown that SO2 emissions levels wererseoin the class area than in Simons’s
control area. Despite Plaintiffs’ admonoti that this case is not about the release

of one type of chemical, a distinction 302 emissions between the class area and

® Goad used a radius of 7.4 miles—the distanom fthe Park Place monitor to the center point
of the closest control are@ocket Entry No. 59-1 at 7.
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control area is key to Simons’s regressiand real estate trends analys&ee
Docket Entry No. 51-1 at 5tegement from Rosenfeld in his rebuttal report that his
analysis of SO2 levels in the control aréssrves to support the opinions of Dr.
Roby Simons”). The Court agrees wilBP’'s expert Dr. Thomas Jackson: “If
[Simons] found a delta, or price difference, you have to be able to say it's due to
this characteristic that differs betweermr tlwo areas.” Docket Entry No. 76-3 at
14.

As the proposed class definition demiates, Plaintiffs use SO2 emission
levels to define the boundaries of BPa&hllity and show the reaches of BP’s bad
acts. Though Plaintiffs may not lerguing that SO2 emissions caused the
diminution in property value, they astill using SO2 emissions as a proxy for
other pollutants and to show the reachwobngful conduct. Simons testified that
he looks at SO2 “as a proxy for the whaeleup of chemicals #t were released
from the plants, and [] a good way to measaircertain areaDocket Entry No. 75
at 14, and Rosenfeld testifighat “the SO2 plume [] serves as a proxy for all the
other contaminates released by BP,” Docket Entry No. 75-4 at 188. Assuming that
to be true, if the class area and contna@a have similar levels of SO2 emissions,
or if the control area has higher levals such emissions, then the difference

between property-value change in theotwreas is very likely the result of
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something other than BP’s wrongful condlctAccordingly, with respect to
Simons’s regression and real estate trends analyses, the Court concludes that “there
Is simply too great an analytical gaptween the data anddlopinion proffered.”
Joiner, 522 U.S. at 146 (citation omitted).

2. Flawed Comparison in Regression Analysis

In addition to its unsupported assption regarding SO2 emissions in the
control area, Simons’s regression modealso structurally flawed by failing to
compare the change in class area prypatues that occurred after December 22,
2008 with the change in control area property values after that date. As Dr.
Jackson explains, regression models designed to compare a subject group
before and after a relevant date with a control groupréefod after the same date
in order to measure the effect of somer@wvor circumstance in the subject group.
SeeDocket Entry No. 38-4 at 30-31 (citing W. RogeEsyors in Hedonic
Modeling Regressions: Compound kator Variables and Omitted VariableBhe

Appraisal Journal 208-13 (Ap2000)). Rather than p®rm such a comparison,

" At the class certification hearing, Plaintiffmcktracked on the us# SO2 emissions as a
proxy, calling it “underinclusive” of other releaseBocket Entry No. 76-2 at 33. But if that
were the case, Plaintiffs have not providedaliernative comparison (su@s odors, bad press,
or other pollutants) between the class ared @ntrol area. Thus, the same causation hole
would remain: in order to draw any conclusidnam his model, Simons would have to know
that his control area did not share the same chaisitiexrs his class are&eeDocket Entry No.
76-3 at 14 (testimony from Dr. Jackson at thassl certification hearin agreeing that “if
[Simons] were to pick another characteristictteé class area [besides SO2] he would have to
know, in order to draw any conglions from a regression modéhat his contrbarea didn’t
share that other different characteristic”).
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Simons compared the claasea in the after period with the subject area in the

before period and the control aieahe before and after periods.

Subject Area Subject Area
(Proposed Class Area) — (Proposed Class Area)
“After” “Before”
Control Area Control Area
(Harris County) — (Harris County)
“After” “Before™

Figure 1: Proper comparison for a regression model.

Subject Area
(Proposed Class Area)
“Before”
Subject Area Control Area
(Proposed Class Area) . (Harris County)
“After” “After”

Control Area
(Harris County)
“Before”

Figure 2: Comparison used by Simons.
While the scientific literatxe critiques such an aggach as “biased due to

omitted variables,’see id. common sense explains wihtyis unreliable. Under
Plaintiffs’ theory of tle case, BP’s conduct becamerse after December 2008,
causing property values to decliheTheir theory therefore requires some change
in BP’s conduct starting in December 2008cause the ordinary operation of the
refinery—which has been in operatidar more than 75 years—would have

already been factored inflaintiffs’ initial purchase pce of their homes. For

® The two-year statute of limitations explains Ritfs’ theory; Plaintiffs filed their suit on
December 22, 2010.
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instance, Plaintiff Genaro Ramirez boudid home in Texa€ity in 2006. See
Docket Entry No. 26 at 35. If the stignassociated with the Refinery already
existed in 2006, he would have purchakexhouse at a discount then and would
not have been injured bydhdiscount in his property kee that still existed during
the class periodCf. LaBauve v. Olin Corp231 F.R.D. 632, 677 n. 96 (S.D. Ala.
2005) (“[IJf plaintiffs were proceeding on a ‘stigma’ theory, surely any stigma and
associated property devatioan would have attached rater than 1983, when the
Olin plant was declared (amidst mutdnfare and publicity) to be a Superfund
site.”).

Comparing the class’s “before and &fteroperty values with the control
group’s “before and after” pperty values is thus key tietermining the effect of
BP’s purported change in conduct affeecember 2008. Simons’s regression
model is unable to properly account for that change because it fails to reflect price
differences between the class and cordrelas during the before period. Under
Simons’s model, which indicates a 4.78minution in value, property values
could have been increasing in thesslaarea in 2009-10 relative to the control
group and the 4.7% diminution could bh#ributed to higher “before” property
values in the control group. A tweak the model to account for the proper
comparison indicates this is exactly wimappened. BP’s experespecified the

model to include all four cagories (subject and contrdlefore and after) without
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making any other changes. Docket EntrysN88-4 at 31; 76-3 at 36. He found
that, in contrast with Simons’s conslan of a 4.7% loss, the tweaked model
“indicate[d] that sales prices for sindi@mily residential properties in Simons’
subject area were 4.02% less than his cbateas in the period prior to January 1,
2009 and they were .34% less in the peatidr January 1, 2009 . . . for a net gain
or improvement of 3.68%.” Docket Entry No. 38-4 at 31.

Accordingly, the Court finds that Simons’s regression model was improperly
constructed and that hismclusion regarding a 4.7%ndinution in property value
is unreliable.

3. Inability to Isolate BP’s Wrongful Conduct

Simons’s regression model fails in onba@tway even if it is able to show a
4.7% diminution in property value dugnthe relevant time period. Though the
model holds a number of variables constaetween the class and control areas,
the Court finds that he stithils to isolate BP’s wrongful conduct as the cause of
the identified diminution.

First, related to th®aubertrelated factor concemng “[w]hether the expert
has adequately accounted @ovious alternative explanations,” Fed. R. Evid. 702

Advisory Committee Notes (2000 Amendsthe Court notes that seemingly

® The full list of variables is itluded in Exhibits 6-1-6-4 of fiexpert report and includes lot
size, square footage, bedrooms, bathroopmxl, garage, cooling system, heating system,
foreclosure status, SAT scores, and distato airports, highways, and railroads.
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important variables are missing from Simons’s analysis. This is problematic
because “failure to include a major explamgtvariable that is correlated with the
variable of interest in a regression mbdey cause an included variable to be
credited with an effect that actually gaused by the excludedriable.” Federal
Judicial CenterReference Manual on Scientific Eviderdde! (3d ed. 2011). Such
missing variables here includeighborhood crime ratesid location in or outside
of the floodplain, but the Court will oplfocus on one by way of example—the
effects of Hurricane Ike. Hurricane Ik8t the Texas Gulf Coast in September
2008, just a few months before the relgyand “will likely go down in history as
the most costly and destructive stoener to hit Texas.” Jack Collelfpreword to
the Federal Emergency Management Agenkltisricane ke Impact Reparat ii
(December 2008). The effects of the stéasted well into Plaintiffs’ class period,
with an estimated $3.4 billion in damage to housily.at 17.

But Simons did not include Hurricanke impact as a variable in his
regression model; thus, the 4.7% unexpddi loss that his adel generated could
have easily been generdtdrom variances in Hurricane l|ke effects, such as
increases in insurance rates for hurricangnerable properties, as from proximity
to a poorly-managed refinery. And csu variances in Hurricane l|ke effects
between the control areaadaclass area are not jusgpothetical. Whereas the

bulk of Pasadena is located inland, Te&dy and La Marqueare much closer to
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the Gulf and Galveston Bay, thoughrisaare protected by a levekl. at 36-37. It
logically follows that property values walibe affected in different ways in the
different areas. Moreover, the likelihoodathevents other than BP’s emissions
would have caused any property value dimion is significant given that, even as
Dr. Rosenfeld admits, the air quality Trexas City has been improving over the
last ten years including during the classiget Docket Entry No. 75-4 at 24-25.
The failure to account for such factaeems Simons’s methodology unreliable.
See Bazemore v. Frida¢87 U.S. 385, 400 & n.10 (198@rennan, J., joined by
all other Members of the Court, concurrimgpart) (“Normally, failure to include
variables will affect the analysis’ probatness, not its admissibility. . . . There
may, of course, be some regressions so incomplete as to be inadmissible as
irrelevant . . . .”);see also Phillips v. Am. Honda Motor C838 F. App’x 537,
542 (11th Cir. 2007) (affirming exclusioof expert testimony due to model's
failure to control for sigriicant alternative sources tdmperature variatiory.
Second, even if Simons’s modebud accurately attribute the alleged
property value diminution to the RefinerytorBP or to extraordinary emissions, it

could not specifically attribute the dimition to the conduct for which BP would

19 While the regression analysis is missing sdme controls, it has far more controls than the

real estate trends analysis. Binons testified at his depositionhé&re’s a lot of factors in real
estate trends that are not controlled for, explicitly, say, numbers of bedrooms and all the other
things that go with it thategression does control for.” Docket Entry No. 38-6 ats2& also
Docket Entry No. 75-2 at 31 (nogmat class certification hearingathtrends analysis is not as
good as regression at holding things constant).
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potentially be liable. For instance, Sins ties the diminution to general public
knowledge of BP’s extraordinary essions, where knowledge is derived from
press reports, direct observations by people in the class area, and word of mouth.”
Docket Entry No. 50-1 at 9. But thegression model has no waf separating the
stigma from the nuisance, trespass, andigice that Plaintiffs claim in this case
from any other BP-related stigma, espdlgi considering that during the time
period in question BP was responsible the largest accidental oil spill in
history!* See Ponca Tribe of Indians 6kla. v. Cont'| Carbon C0.2009 WL
5842042, at *8-9 (W.D. Okla. Jan. 28@) (finding diminuton calculations from
hedonic regression analysis to be “umih@l and not relevant to [] nuisance
claims” in part because theyere “not directly tiedo the emission events that
support Plaintiffs’ claims in [the] lawsuit”;f. Robert SimonsyWhen Bad Things
Happen to Good PropertyEnvironmental Law Institute (May 2006) (“Many
courts have denied recovery for stig damages finding that there is no
interference with plaintiffs’ rights whethere is no causal connection between the
injury of plaintiffs and the unreasdola conduct of the dendant.” (citations
omitted)). This fact was highlighted g the class certification hearing when

one of the named Plaintiffs was askediakhparticular things relating to the

refinery caused people to want to maé of his neighborhaband he responded:

* An intentional oil spill caused by Iragi forcesKuwait during the Persian Gulf War is the
only larger spill.
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“[T]he oil spill, which is different from thisbut a lot of things — a lot of people,
whether it's based on fact or not, assutin@t — a lot of negativity towards the
plants still from BP.” Dockt Entry No. 75-5 at 29.

Similarly, even if there is a propertsalue decline directly correlated with
extraordinary emissions, as opposed to other BP stigma, there are too many
sources of adverse environmental impaetthin the class area to isolate and
evaluate property value impadrom any one source. A&P’s expert explained in
his report, there are seveher refineries and heavgdustrial facilities near the
Refinery, including Marathon Petmaim Company, Valero, and Sterling
Chemicals, and 43 companies within thegwsed class area that emit EPA criteria
pollutants and are listed in EPA’s AIRStalaase. Docket Entry No. 38-4 at 14.
Consequently, “[i]t would beirtually impossible to isolate and analyze the source
of any such emission, let alone to segtegthe property value impacts, if any,
from a single facility or emission event.”Id. at 14-15. Simons even
acknowledged at his deposition that “thecaild be, and probably is, another plant
in this but it seems logical there’s sowt@er sources of pollution and they should
possibly have some, also, responsibilitypocket Entry No. 38-6 at 26.

Based on all of these problems, Simons is unable to reliably or formulaically

calculate Plaintiffs’ danges in this case.
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4. Real Estate Trends Analysis Not Tied to Class Area

As discussed above, Simons’s real test@ends analysis is intended to
compare real estate sales patterns in the class area and the control areas from a
period prior to the eventsvastigated to a period when knowledge of the event
became widespread in tkemmunity. Specifically, Simons attempted to compare
the median sales price per square foot for transactions in the control area and the
class area for 2008 and 20&fhd concluded that property values decreased at a
higher percentage in the claa®a than in the control area.

But Simons analyzes the wrong classaar The purported class area used in
his analysis is the old, zip-code bdsarea proposed in Plaintiffs’ original
complaint, rather than the plume-baseebaoroposed in the current complaint. As
Simons admits, the three zip codes eanfproperties not included in the plume-
based boundary. Docket Entry No. 38-61at BP’s expert Jackson calculates,
and Plaintiffs do not dispute, that 24.1%%6the parcels in # original class area
are not included in the current onBocket Entry No. 38-4 at 28 n. 61.

As such, Simons’s real estate treradglysis is not a reliable indicator of
property value diminution ithe current class areaCf. Comcast133 S. Ct. at
1433 (“[A] model purporting to serve asiggnce of damages in this class action
must measure only those damages attributetbl&at theory.”). Plaintiffs assure

the Court that they can fix the modelthe merits stage iheeded. “But such
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assurance is not provided Bymethodology that identifies damages that are not the
result of the wrong.”ld. at 1434see also In re Rail Freigh2013 WL 4038561, at
*8 (rejecting plaintiffs’ attempts at sang their damages model when plaintiffs
failed to rerun the model). Given tha@aRitiffs’ bear the burden of establishing
the reliability of their expert and thatpaoperly-run model could change Simons’s
results (as happened witthanging the temporal comparison in the regression
model), the Court determines that thealr estate trends analysis fails as a
mechanism for showing causationdamages on a classwide basis.

5. Contingent Valuation Analysis

As Plaintiffs explain, a “contingent kation analysis is a survey-technique
that attempts to value things that do nai¢ally have a markgtrice, such as the
presence or absence of enuineental contamination.” Docket Entry No. 50 at 7.
For Simons’s contingent valuation analydie retained a professional survey firm
to call 400 homeowners in the zip cedsurrounding Baytown, Deer Park, and
Pasadena, which Simons delse as demographically similar to the class area.
The interviewer presented scenarios t¢foaise “very similar” to their current one
but located in four different areas—ohg a business park, one by a closed gas
stations that had leaking undergrounarage tanks, one by a landfill or hydraulic
fracturing site, and one by a petroleummefy intended to mirror BP’s Refinery—

and asked the homeowners the likelihoodt tthey would make an offer on the
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homes on a scale of —3 to +3 and the highest bid they would make on the home.
Docket Entry No. 38-5 at 88—-105. Simtnesults showed a 64% drop in demand
and a 20% average discount foe ttop half of potential biddef. From those
results, Simons predicted that the refineaysed property valués decline in the

rough range of 5% to 20%d. at 33.

As an initial matter, the Court notes its uncertainty that even Plaintiffs would
argue that contingent valuation ors ibwn—without the reinforcement of a
regression or real estate trends ansdysvould serve as a reliable calculation of
damages. Simons admits that it does not carry as much weight as his regression
analysis, Docket Entry No. 75 at 25, and Plaintiffs contend that none of the
analyses should be viewed in acuum, Docket Entry No. 50 at 2See also
Docket Entry No. 50-1 at 12 (noting th@esearchers have advocated the use of
buyer surveys in conjunction widmalysis of actual sales”).

A debate exists in the scientific coramty about the validity of contingent
valuation as a methodology rf@ssessing market discounts associated with real
estate disamenities. WhildPB expert Dr. Jackson states that it is “not a generally
accepted valuation method within the apgaaifield,” Simons notes that at least

nineteen authors have published contingent valuatiches in the peer-reviewed

2 Simons used two slightly different version$ the survey, which described the refinery
scenario slightly differently. In the first treerwere detectable levels of PAHs in the air
conditioning filter system; in the second, there wawearby public school @h had air quality in
the worst 5% of the U.S. For simplicity, grthe first set of results are shown above.
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real estate literatureCompareDocket Entry No. 38-4 at 22yith Docket Entry

No. 50-1 at 11-12. Jackson presentauanber of problems with contingent
valuation: it is not as reliable as theigixg transactional data; hypothetical bias
may exist because the respondents do net ba bear the consequences of their
decisions; it does not incorporate many daestthat go into daome purchase; and
respondents may be biasedot understand the scenarios. Docket Entry No. 38-4
at 23-25.

But regardless whether contingentluaion is a reliable methodology in
general, Simons’s contingent valuatioraBsis, standing alone, is unable to serve
as a reliable or formulaic causation anandges model in this case. First, the
analysis suffers from many of the sammntrol problems dribed above. For
instance, in the survey’s refinery scenadg@ublic school within five blocks of the
house was ranked as being in the worgt fpercent for air quality in the U.S.
Docket Entry No. 38-5 at 31-32. But the survey did not inform the respondents in
Deer Park and Pasadena that they dirdaved near schools ranking in the worst
one percent for air qliy in the nation. SeeDocket Entry No. 38-4 at 21-22;
USA Today, The Smokestack Effect: Toxic Air and America’s Schools
http://content.usatoday.com/news/pafenvironment/smokestack/index (last
visited Sept. 12, 2013) (listing nine schowmleer Park and Badena being in the

top percentile of pollution, including atsmol ranked sixth worst in the nation).
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Likewise, the refinery in the survey @gscribed as having had a malfunction that
led to the release of ové&00,000 pounds of pollutantbut the survey does not
inform its Baytown respondents that thexe near a plant that emitted over 1.25
million pounds of pollutants in 2009SeeDocket Entry Nos. 38-4 at 21-22; 26-1
at 6

Second, and relatedly, a problem exisith respect to the survey’s refinery
scenario in which “PAHs were found inetlair conditioning filter system.” Docket
Entry No. 38-5 at 31. Neither Simons MmRosenfeld performed any testing of air
conditioning systems in the control areastarch for PAHs, thereby calling into
guestion the study’s results. Additionallgs BP’s expert Dr. Goad explains,
“PAHSs are ubiquitous compounds that woulddxpected in ‘detectable’ levels in
the community soils and in living spacefsice dust of homes,” Docket Entry No.
39-1 at 22 (citing academiderature), meaning both &l the respondents likely
had PAHSs in their air conditioners andaththe existence of PAHs is not the

disamenity that the survey makes it out to"beFinally, the significance of the

13 The survey also suffers from the opposite ppbl After Simons began his survey, he added
three new Houston zip codes within the Sam Houston Tollway/Belt 8 Loop, which do not share
the same demographics or proximity to a refinesythe class area. See Docket Entry No. 75-1
at 5 (testimony from Simons that's important for the control grup to have the attitudes of the
people that live there that are accepting the pairof). Unlike the residents of Texas City, the
residents of those zip codes did not already hanoximity to a refinery factored into the
purchase price of their home.

14 Along those same lines, it is doubtful thae trefinery problems discussed in the survey
scenario would have the same impact on aghuaperty values as they do in the contingent
valuation analysis because property purchasenatchave perfect information. Simons cites
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PAHSs in air conditioning filters is questiable given that Dr. Rosenfeld did not
identify BP as their source; indeed, va&hiexhaust, solvents, cleaning products,
and cigarette smoke arernmon sources of PAH4d. at 21.

Third, it is unclear how the contingevaluation analysis, standing alone,
could calculate damages on a classwidesis. While the survey contained
scenarios in which the refinery was half a mile from the hypothetical house and
1.75 miles away from the hypothetical hou$e, analysis does not explain how to
calculate damages for houses that afeerodistances away from the refinery,
including the houses of three of the fivemed Plaintiffs’ and much of the putative
class, which are located more thai@5Slmiles away from the Refinery. Along
those same lines, the survey fails to accdointhe fact the céain houses are more
exposed to contamination basen their location in relain to the Refinery. Thus,
if wind patterns point primarily to the rtb¥northwest, a house a mile northwest of
the plant may suffer different damagesm a house a mile southeast of Hee

Docket Entry No. 39-1 at 11 (discussieffects of meteorological conditions).

Item 6 of the Texas Seller’'s Dissure of Property Condition, whigkquires a seller to disclose
any “condition on the property which materiallffexts the physical health or safety of an
individual.” Docket Entry No38-5 at 82. But a review condad by BP’s expert Dr. Jackson
shows that of the 49 publicly-availabseller’'s disclosure forms for properties currently listed in
the class area, none identified any reportableitiondn their disclosure. Docket Entry No. 38-
4 at 34.
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For these reasons, Simons’s contingeiiatgon analysis is not a reliable or
formulaic model to establish causatimncalculate damages for the cla3s.

6. Conclusion

Based on the above, the Court conckutlgat Dr. Simons’s testimony and
reports fail to meet thetandards propounded Baubertand its progeny and are
therefore inadmissible.
V. EFFECTS OF SIMONS’'S EXCLUSION ON CLASS CERTIFICATION

As discussed in Part Isupra a plaintiff seeking tccertify a class must
satisfy all four prerequisites of Rui8(a)—numerosity, commonality, typicality,
and adequacy—as well as one of the three conditions set forth in Rule 23(b). The
Court need not address Plaintiffs’ ability noeet the prerequisites of Rule 23(a),
because, for the reasons set forth belowCivrt finds that Plaintiffs are unable to
satisfy Rule 23(b) without the testimony of Dr. Simons.

A. Rule 23(b)(3): Predominance

A party seeking certification under Rue3(b)(3) must show “both (1) that

guestions common to the class membeesipminate over questions affecting only

5> Simons also conducted a separate surveputdtive class members. Regardless of that
survey'’s reliability, it provides no support to Plaiistin terms of class certification and raises
more questions than it answers. For instann response to the question, “Do you think
emissions/contamination from the BP Refinbgs caused a change in your property values?”
only 68% answered “yes.” Docket EntryoN38-5 at 34. And only 62% indicated that
contamination issues affected thes @d enjoyment of their propertyd. at 34—-35. Thus, the
survey not only fails to provide a formulaic wiydetermine causation or damages for the class,
but it also shows that such andeavor may not be possible.
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individual members, and (2) that class tagon is superior to alternative methods
for adjudication of the controversyBell Atl. Corp. v. AT&T Corp.339 F.3d 294,

301 (5th Cir. 2003). The Court herdlvonly focus on the predominance inquiry,
which “tests whether proposed classeg aufficiently cohsive to warrant
adjudication by representation” and is “far more demanding” that Rule 23(a)’'s
commonality requirementUnger v. Amedisys Inc401 F.3d 316, 320 (citation
omitted).

The predominance hurdle “requires didticourts to consider how a trial on
the merits would be conductedafclass were certified."Madison v. Chalmette
Refining, L.L.C. 637 F.3d 551, 555 (5th Ci2011) (citations and internal
guotation marks omitted). “This, in turantails identifying the substantive issues
that will control the outcome, assessingisthissues will predominate, and then
determining whether the issues are comnmthe class, a process that ultimately
prevents the class from degenerating iatoseries of individual trials.” Id.
(citations and internal quation marks omitted). As a general rule, a “mass
accident” is “not appropriate for a ctamction because of the likelihood that
significant questions, not only of damages duliability and defases to liability,
would be present, affecting the individuatsdifferent ways,” thus necessitating
multiple, separately-tried lawsuits. Fdrl. Civ. P. 23(b)(3pdvisory committee’s

note; see also Steering Comm. Exxon Mobil Corp.461 F.3d 598, 604 (5th Cir.
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2006) (finding that case involving an oil leakd a three-day firdid not have “any
exceptional features that warralgparting from the general rule”).

Plaintiffs argue that they fall withithe exception to the geral rule because
numerous common issues exist including skendard of care, BP’s exercise of
care, the quantity of the Refinery’s emasss, the effects of BP’s emissions on air
guality in the class area, the effectanf pollution on propertyalues, and whether
liability for exemplary damages. DockEntry No. 26 at 42—-44. They illustrate
their point by proposing a trial plan mmposed of the following four phases in
which the jury or Court would considefl) common issues as to liability and
individual issues, if any, as to catisa and damages for the representative
plaintiffs; (2) exemplary damages; (3) sation and damages issues for the absent
class members, with the possibility oktiCourt creating subclasses; and (4) the
calculation of punitive damages for tlodass as a whole based on the ration
established in phase twdéd. at 27-29.

But Plaintiffs’ trial plan—and their class theory as a whole—are highly
dependent on Dr. Simons. They rely [Dn Simons to (a) prove on a classwide
basis that BP’s wrongful conduct (througlednies of negligence, nuisance, or
trespass) caused a diminution in prdpevalue; and (b) calculate damages
formulaically. See id.(proposing that at phase three plaintiffs would “present

damages on a classwide basis, followimg methodology of Dr. Simons”); Docket
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Entry No. 52 at 11, 13 (“The damages analysis will be done formulaically, by Dr.
Simons’s analysis.”); Docket Entry N86 at 12 (“Dr. Simons has demonstrated
that a common method of proof can be usedvaluate the diminution of property
value caused by the proximity of a refinery which is poaoun.” (emphasis
omitted)); Docket Entry No. 87 at 3 (aing that a regression model can provide
evidence of causation).

Plaintiffs provide no alternatives to Simons’s methodologies to prove
causation or damages, ané fBourt cannot envision haavclass action trial would
operate without his testimony. Presunyaldach of the roughly 14,300 putative
Plaintiffs would have to prove damadag presenting appraisal figures before and
after December 22, 2008 érwould have to prove causation by presenting
evidence the BP’s wrongful conduct, andt some other source, caused the
diminution in their property valueSee Steering Commi61 F.3d at 602 (noting
that separate types of individualizedpf would be necessary to prove property
damage and devaluati@temming from an oil leak). As explained $teering
Committee which involved only a single accide rather than years’ worth of
operations, chemical exposure is sttaightforward or uniform.Ild. at 603. If
Plaintiffs’ proved causation and damagesdoe plaintiff, they would still have to

make the same proof for all the others.
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Though individualized damages issuedll not always preclude class
certification, “where individual damagesannot be determined by reference to a
mathematical or formulaic calculatiothe damages issue may predominate over
any common issues shared by the clads.”at 602 (citations omittedsee also
Bell, 339 F.3d at 306 (holding that “classtderation is not @propriate” because
plaintiffs “failed to demonstrate thahe calculation of individualized actual
economic damages, if anguffered by the class memns can be performed in
accordance with the pieminance requirement”)Q’Sullivan v. Countrywide
Home Loans, In¢.319 F.3d 732, 745 (5th Cir. 2003) (“In light of the individual
calculation of damages that risquired, the district court abused its discretion in
certifying [plaintiffs’] claims.”); Robertson v. Monsant@87 F. App’x 354 (5th
Cir. 2008) (holding that individualizedsues of causation and damages precluded
certification and noting that “[a]lthough théemed cause of the plaintiffs’ injuries
is a single incident . . . each plaintiff smlust show that [defendant’s] negligence
in causing the gas leak was proximatalonnected to the specific injuries
complained of”).

Accordingly, without the aid of Simotsstestimony, Plaintiffs are unable to

show that “the questions of law aacdt common to class members predominate
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over any questions affecting only individuakembers.” Fed. RCiv. P. 23(b)(3).
Thus, class certification under Rule 23(b)(lénied"®

B. Rule 23(b)(1) and (b)(2)

Plaintiffs also argue that they meeg ttonditions for certification articulated
in Rule 23(b)(1) and (b)(2) Indeed, a plaintiff neednly satisfy one of the three
conditions of Rule 23(b) in order to @l certification. Nonetheless, for the
reasons below, the Court does not find de#tfon to be appropriate under (b)(1)
or (b)(2).

Rule 23(b)(1) applies when separatetions by individual class members
would create a risk of “establish[ing]dompatible standardsf conduct for the
party opposing the class,” or where wdual adjudication “as a practical matter,
would be dispositive of the interests tife other members not parties to the
individual adjudications or would substetly impair or impele their ability to
protect their interests.” Fed. R. Civ.EB(b)(1). Rule 23(b)(2) applies when “the
party opposing the class has acted or refiseact on grounds &b apply generally

to the class, so that final injunctivelie® or corresponding declaratory relief is

16 BP makes numerous argumentsy Plaintiffs’ fail the predominance inquiry independent of
whether Simons’s testimony is excluded. For instathey argue that their affirmative defenses

of preemption and limitations require individuad inquiries; that eachf the 70+ emissions

events presents individual liability issues hesmeach event affected each property differently;

that the nuisance claim requires individualized prafo$§ubstantial interference with the use of
property; and that a certified class would be overwhelmed by subgroups based on such things as
proximity to the plant and property type. v@&n the Court's broadeiinding that Simons’s
analysis is unreliable, it neewt decide the specific issues.
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appropriate respecting the class as a whoked. R. Civ. P23(b)(2). “Classes
certified under (b)(1) and (b)(2) share timest traditional justifications for class
treatment—that individual adjudication®uld be impossible or unworkable as in
a (b)(1) class, or that relief sought mustfpece affect the entire class at once, as
in a (b)(2) class.”Wal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2558 (2011).
Rule 23(b)(1) and (b)(2) are framed for afifions in which class treatment is more
clearly called for than in (b)(3) sittians, and, accordingly, do not provide the
same protections as a (b)(3), such as dpportunity to opt out or notice of the
action. Id. (citations omitted).

Plaintiffs’ justification for certifcation under (b)(1) and (b)(2) are both
based on the fact that they are seelamginjunction that would require BP to
change the operation of its Ultracracker FlafeeDocket Entry No. 26 at 37—
40

Plaintiffs’ arguments fail for two reasons. First, the injunctive relief upon
which Plaintiffs base their arguments no longppears to be part of this case. BP

sold the Texas City Refinery to Mahain Petroleum Corporation on February 1,

7 Specifically, Plaintiffs’ amended complaint seeks an injunction: (1) requiring BP to calibrate
all flowmeters and to conduct a relative accurast audit on the gas chromometer associated
with the ULC Flare; (2) requiring BP to implemt and enforce a policy on proper steam to gas
ratios for operation of the ULElare; (3) requiring BP to testhe ULC Flare after those steps
have been completed to ensure that BP isadlgtoperating the ULC Flarin such a manner as

to actually achieve 98% destruction efficienapd (4) prohibiting BP from using the ULC Flare
unless and until the previous three steps haee bempleted, and thus that BP can demonstrate
that the ULC Flare can be operated at a 98% wdsin efficiency. Docket Entry No. 49 at 16.
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2013. Since BP no longer owns the Refynat clearly would not be able to
implement changes to the Ultracracker Elénere. Thus, as Plaintiffs’ counsel
recognized at the class certification hegri“at least on the current state of the
pleadings, that moots [Plaintiffs’ request]fmjunctive relief.” Docket Entry No.
/5at7.

Second, even if the injunction wergllspart of the relief Plaintiffs seek,
certification would still beinappropriate under (b)(1and (b)(2) because the
individualized monetary relief that Plaintifieeek is not merely “incidental to the
injunctive or declaratory relief,” as gaired by the case law interpreting Rule
23(b). Wal-Mart, 131 S. Ct. at 2557 (“[A]t a mimum, claims for individualized
relief . . . do not satisfy [Rul23(b)(2)].” (emphasis omitted)see also Allison v.
Citgo Petroleum Corp.151 F.3d 402, 415 (5th Cir. 1998) (“[M]onetary relief
predominates in (b)(2) class actions unlessincidental to requested injunctive or
declaratory relief.” (citation omitted))Altier v. Worley Catastrophe Response,
LLC, 2011 WL 3205229, at *14-15 (applyiNgal-Mart andAllison in the context
of Rule 23(b)(1) and collecting cased).

The Fifth Circuit has defined incident@mages as those “that flow directly

from liability to the class as a whole on the claims forming the basis of the

'8 ThoughWal-Mart andAllison are specific to Rule 23(b)(2),&in reasoning applies with equal
force to Rule 23(b)(1) because both Rulestain the same due process concerns for a
mandatory class. See Wal-Mart 131 S. Ct. at 2558-59 (expiag that “individualized
monetary claims belong in Rule 23(b)(3)” duethie procedural protecis attending the (b)(3)
class including predominancgyperiority, mandatory noticand the right to opt out).
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injunctive or declaratory relief.” Allison, 151 F.3d at 415 (citing statutorily
mandated awards as an example of intigledamages). The damages should “not
[be] dependent in any significant way tre intangible, subjective differences of
each class membertsrcumstances.’ld.

Because each of the putative Pldis seeks individualized damages for
property value diminution—which vary sidigantly from plaintiff to plaintiff and
do not flow directly from their requestrfanjunctive relief—tle Court determines
that Plaintiffs fail to meet the requirents of certification under Rule 23(b)(1) and
(b)(2) as propounded MWal-Mart andAllison.

V.  Conclusion
For the reasons discussdubge, the Court rules that:

e BP’s Motion to Exclude Proposdtkpert Testimony of Dr. Robert
A. Simons (Docket Entry No. 36) GRANTED;

¢ Plaintiffs’ Motion for Class Certi€ation (Docket Entry No. 26) is
DENIED; and

e BP’s Motion to Exclude Proposed Expert Testimony of Dr. Paul
Rosenfeld (Docket Entry No. 35)ENIED as moot.

The Court will set a conferencedescuss how the case shall proceed.
IT IS SO ORDERED.
SIGNED this 30th day of September, 2013.

%%r/egg Costa

United States District Judge
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