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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
KIP EDWARDS, et al,

Plaintiffs,
VS. CIVIL ACTION NO. 3:11-CV-00240
KB HOME, et al,

Defendants.

w W W W W W W W

MEMORANDUM & ORDER

In this Fair Labor Standards Act (BBA) case, Plaintiffs allege that KB
Home misclassified them as exemptsidge salespeople nentitled to overtime
wages. In addition to contending thae tblassification is correct, KB Home is
asserting affirmative defenses that wbualpply if its classification decision was
mistaken but made based on a gdaith belief in its lawfulnesS. The issue the
Court must decide is whether KB Home®scgsion to assert those defenses waives
any privilege that attaches to communmi@as from its attorneys concerning the
classification decision.

The upcoming deposition of KB Honwerporate represntative Tom Norton

1 See 29 U.S.C. § 259 (providing it is a completdatese if the employer tblishes it acted in
good faith reliance on “any written administrative regulation, order, ruling, approval, or
interpretation, of the agency of the Unitedat8s . . . or any administrative practice or
enforcement policy of such agency with respto the class of employers to which he
belonged”); 29 U.S.C. 8§ 260 (allowing courtriot award liquidated damages if the employer
convinces the court that it had a reasonable bilaflimited to agency guidance) that its act or
omission did not violate the FLSA).
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presents this issue. KB Home moved &oprotective order, asserting attorney-
client privilege over certaidocument requests and deposition topics listed in the
deposition notice.See Docket Entry No. 196. The tagories of information at
iIssue include any analysis, evaluatiorand research KB Home’s attorneys
performed as well as any related coumcation and correspondence between KB
Home employees and inside or outside counSed.Docket Entry No. 196-1.

Plaintiffs contend that the good faitlefenses KB Home has injected into
the case waive privilege for communicais that would shed light on what
information KB Home had when it madand continued to adhere to, its
classification decision. KBlome counters that it bases its good faith defenses not
on advice of counsel, but on other employees’ understanding of Department of
Labor (DOL) opinion letters.

After full briefing and a telephone h&ay on the matter, this Court issued
an Order requiring Norton to file a dachtion stating whether he or other KB
Home employees involved in the askification determation had any
communications with inside or outsidmunsel regarding that decision or the
related DOL letters.See Docket Entry No. 201. Theeclaration filed in response
explains that the original classificati decision was madeefore 2004 and was
“outside of the memory oKB Home,” but “[tlhereater, KB Home employees

involved in a classification decision redag the sales counselor[s] did have



communications with attorneys in conneatiwith that decision or related to the
DOL opinion letters.” Docket Entry No. 2@ 3. He attested, however, that “KB
Home is not relying on the advice aobunsel in asserting its defenses under 29
U.S.C. 88 255, 259, and 2601d. Norton’s declaration is not the only evidence
that KB Home communicated with itst@neys regarding the opinion letters: KB
Home also designated as privileg&mail correspondencéetween in-house
counsel David Simons, associate gahecounsel Larry Gotlieb, KB Home
employees and outside counsel renuday 25, 2007 DOL opinion letter."See
Docket Entry No. 200-1 at 2.

The Fifth Circuit has not addressec ttvaiver issue in the context of the
specific FLSA defenses at issue herBut the circuit's germal approach to waiver
of privilege provides guidance. It has edtthat the “great weight of authority
holds that the attorney-client privilegs waived when a litigant ‘place[s]

information protected by it in issue through some affirmative act for his own

> The issue was raised Mguyen v. Excel Corp., 197 F.3d 200, 205 (5th Cir. 1999). The
defendant similarly claimed that it never imted to raise reliance on advice of counsel as
support for its good faith defense atmrefore did not waive privilegeSee id. (arguing that
“mere relevance of the privileged communication is inadequate for a court to authorize
disclosure, instead the informatiarust be ‘vital’ to the party sewlg disclosure”). In response,
the plaintiffs contended that if the defendaatild “control what information it relied upon for
its affirmative defense, then it will not disclosdormation about which it had knowledge that
revealed the illegality of its conduct. Such nosetbsure . . . would run contrary to the ‘*honest
intentions’ that [defendasf seek][] to establish.1d. But the court did not take the opportunity
to decide the issue, instead relying on otgeounds—failing to assert the privilege when
confidential information was sought and s#lely disclosing portions of privileged
communications—to uphold the districourt’s decision to pierce defendant’s privilegeld.

at 206-07.
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benefit, and to allow the privilege to peat against disclosure of such information
would be manifestly unfaito the opposing party.”Conkling v. Turner, 883 F.2d
431, 434 (5th Cir. 1989) (iatnal citations omitted andteration in original).
‘IW]lhen a party entitled to aim the attorney-client pilege uses confidential
information against his adversary (the sword), he implicitly waives its use
protectively (the shield) under that privilegeWilly v. Admin. Review Bd., 423
F.3d 483, 497 (5th Cir. 2005))The district court irApex Municipal Fund v. N-
Group Securities., a securities fraud case, applied thpanciples to find that when
the defendant (that was itself a law firnpresenting the underwriters in a public
offering) “inserted its undetanding of the law as a &ia for the reasonableness”
of its decision to omit certain inforrnan from public offering statements, it
waived its attorney-client privilegeB41 F. Supp. 1423, 1431 (S.D. Tex. 1993).
Attempting to avoid this body of lasoncerning waiver in which disclosing
any privileged communications in suppaft its defenses would unquestionably
constitute a waiver, KB Home emphasizbsit it is not relying on advice of
counsel to prove its good faittefenses. In other wadthe KB Home witnesses
testifying about good faith will not salawyers advised us that the employees do
not qualify as outside salespeople”; instéaase withesses will say that their own
independent judgment (based on a revidwhe DOL letters and perhaps other

considerations) caused them to concluds the classification was lawful. If KB
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Home employees made thaissessment about the classification’s lawfulness
without ever consulting its lawyers, th@@t would agree that the privilege is not
pierced. Indeed, in that situatiothere would be no attorney-client
communications about the classificatiaiecision to protect. It would be
surprising, however, if a company like KBome did not consult legal counsel on
such an issue.See Xuedan Wang v. Hearst Corp., 2012 WL 6621717, at *2
(S.D.N.Y. 2012) (finding it “difficult to imagine that a good faith defense
regarding the FLSA raised by a corpoya as large and as sophisticated as
[defendant] would not involve the adviad its legal department”). Norton’s
clarification that counsel did discussetlelassification decision with KB Home
decisionmakers thus requires the courtattdress the following issue: can KB
Home parse its defense to rely soletyits own nonlawyersinderstanding of the
FLSA’'s outside sales exemption and thmgintain as privileged the attorney
communications on the same topic?

Two basic aspects of the good faith aestes compel the Court to conclude
that KB Home is drawing too fina line: the defenses requiregaod faith belief
about thdawfulness of a classification decision. Communications from lawyers—
whose very job is to advise the company on the lawfulness of its policies—
concerning the company’s classificati decision necessarily influence the

reasonableness of any belief the comparg dlzout the lawfulness of its policy.



Otherwise, why seek legal advice (wfiisn’'t cheap) at all? And as a
psychological matter, it seems very difficuf not impossible, for a witness to
compartmentalize his reliance on whes may have ingendently understood
regarding the law and what he was told by attorneys.

The Court does not know the substarof the attorneycommunications
concerning the *“outside sales” exdmp, but consider the possibilities
demonstrates why this information shoblel disclosed. Whker the legal advice
supports or undermines KB Home’sfelese, such communications are highly
probative of whether it had a good faith bklie the lawfulness of its policy.
Consider a hypothetical conversation dgr2010 in which KB Home’s attorneys
informed KB Home’s decisionmakers ath the earlier “outside salesperson”
classification was wrong. Or considegd¢ advice during 2007 in which counsel
opined that the DOL lettergonfirmed the lawfulness of the outside sales
classification. Either of those commurticas inevitably would have affected the
decisionmakers’ beliefs about the policyesvfulness. And the first hypothetical,
in which the legal advice substantjalundermines a belief in the policy’s
lawfulness, directly implicates the fairnesmncerns that arisghen a party injects
into the case an issue about its suppdeaeef in the lawfulness of its action, yet

continues to “shield” communicati that might undermine that belfef. See

% This is just as true for the specific goodtHadefense in sectioB59 concerning reliance on
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Conkling, 883 F.2d at 434;)nited Satesv. Bilzerian, 925 F.2d 1285, 1292 (2d Cir.
1991) (“[T]he privilege may implicitly bevaived when defendant asserts a claim
that in fairness requires examinatiaf protected communications.” (internal
citations omitted))see also 2 Paul R. RiceAttorney-Client Privilege in the United
Sates § 9:53 (2014) (explaining that the &st common situation in which courts
have found waiver [of thettarney-client privilege] is wére the client claims that
he acted on the ‘good faith’ belief thais conduct was reasdria and legal” and
citing Bilzerian, 926 F.2d at 1293). At bottoldB Home’s position would prevent
disclosure of the evidence most probaton whether it had a good faith belief in
the lawfulness of its classification decisianbelief that is an issue in this case
only because KB Homeedided to make it one.

Similar reasoning led towo recent rulings from & Southern District of
New York finding waiver inFLSA cases in wibh the defendants also sought to
maintain privilege while asserting a goodtHadefense that did not invoke advice
of counsel. See Scott v. Chipotle Mex. Grill, Inc., --- F. Supp. 3d ----, 2014 WL

7236907, at *6 (S.D.N.Y. Dec. 18, 201¥%yang, 2012 WL 6621717, at *1. As the

agency guidance like the DOL letters as it is for the general section 260 good faith defense.

may be that a nonlawyer could more easily usid@d the implications ai DOL letter to the
extent it expressly approves afclassification decision. But aig, the only reason to consult
lawyers about the meaning of those letters-Narton says KB Homdecisionmakers did—is
because there was a need to obtain legal adlfit@wyers confirmed th nonlawyer’s belief that
the DOL letters endorsed the ddation decision, then KB Hoe has nothing to worry about
from a privilege waiver. But if the lawyeeslvised that the DOL letters may not provide a
complete defense, then that information impeaches both good faith defenses.

Z
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Scott court explained, because the “evideroverwhelmingly demonstrate[d] that
Chipotle did receive advice on its classiiion decision,” plaintiffs were “entitled
to know if [Chipotle] gnored counsel’s advice.&cott, 2014 WL 7236907, at *6,
*8. The Wang court rejected the same lineB Home seeks to draw here,
describing the employer’s “assurance tihatould ‘limit any goodfaith defense to

one in which the state of mind was not fehon the basis of legal advice™ as one
that “amount[ed] to little more thanrsantics.” 2012 WL 6621717, at *2.

Indeed, recognizing the distinction KiBome purports to draw—between a
good faith defense that redieon advice of counsel and one that does not even
though such advice was give-would essentially resulh a good faith defense
never resulting in waiver ohdverse legal advice.A return to hypothetical
communications illustrates this point. Assume a human resources director
concludes that certain typeof employees can be classified as exempt under the
FLSA. She then consults the legal depemt. If the legablepartment confirms
that her classification is correct, the pacrain assert a good faitlefense that relies
on that advice of counsel and use the lawyer's comments to support its position.
But if the answer conflicts with the earlier classification decision, then the party
can attempt to maintain privilege oveattconflicting legaladvice by invoking a

good faith defense that doesot assert[] the advice of counsel as a defense, nor

[take] any other affirmative act to rely dhe advice of counsel in support of its



good-faith defenses.”See Docket Entry No. 196 ai3 (KB Home motion for
protective order). This “heads | wimails you lose” result—in which a party
asserting good faith could use attorney communicatioat hélp its cause, but
shield the communications when they mmt by characterizing the defense as one
that does not rely on advice of coehkswould undo, and is at odds with the
fairness concerns that animate, the Ioaggding recognition that asserting a claim
or defense that depends anbelief in the lawfulnessf one’s conduct waives
privilege. See Conkling, 883 F.2d at 434United Sates v. Bilzerian, 925 F.2d at
1292;see also 2 Paul R. RiceAttorney-Client Privilege in the United States § 9:53
(2014)

Given that KB Home “had, and peqbs ignored, the advice of counsel in
classifying its employees as exempsge Scott, 2014 WL 7236907, at *8, the
Court
finds that KB Home has waived itsiyitege concerninghtose communications by
injecting into the case its good faith beliafthe lawfulness of its classification.
That does not end the inquiry, however. isTaiver is not limitless; given that
waiver stems from the assertion of treod faith defense, theaiver extends only
to communications to concerning thatsddication decision. KB Home has not
waived its privilege (or work produc@s to prior overtime litigation or other

attorney communications to the exte¢néy are not probateson what KB Home



decisionmakers were told about the lalwEss of the classification decisiosee
Apex, 841 F. Supp. at 1431 (finding waiver attorney-client privilege only with
respect to the relevant topicsyyang, 2012 WL 6621717,at *3 (requiring
production of emails that bore on thefetelant's state of mind regarding the
relevant employment policy)The Court recognizes thttis will entail some line-
drawing challenges and it stands readingpect in camera any “close calfs The
privilege log will also be useful in determining which documents implicate the
good faith defense. Of cae, in light of this ruling, KB Home may elect to
withdraw its good faith defenses, in whicase the privilege would still attach.
See Scott, No. 12-cv-08333 (S.D.N.Y. Apr. 20, 2B) (providing that defendant’s
withdrawal of good faith affirmative defenses reinstated privilege).

Accordingly, the CourDENIES KB Home’s Motion for Protective Order,
Docket Entry No. 196, to the extent geks to maintain privilege over all the
requested communications. As notdibwe, however, the @lirt may have to
consider on an individual basis which datents constitute advice relevant to the
good faith defenses. The Court recags that disclosing the relevant
communications and materials may requWerton’s deposition to be postpone.

The parties should request telephone conference wiscuss any necessary

* This is likely more of an issue for docunterthan deposition questions. The corporate
representative will presumably only have knowledfe/hat legal advice the company received.
The universe of documents extends beyond, thaivever, to include communications about
other litigation that may not havgeen directed at the individuals involved in the classification
decision.
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amendments to the scheduling order.

SIGNED this 18th day of July, 2015.

Mgy G

Gregg Costa
United States Circuit Judge
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