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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

ABEL MENDOZA,

Plaintiff,

VS. CIVIL ACTION NO. 3:11-CV-390

CITY OF PALACIOS,

w W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Plaintiff Abel Mendoza alleges that his former éoyer, Defendant City of
Palacios (the City), violated the Americans witts@bilities Act (ADA) and the
Texas Commission on Human Rights Act (TCHRA) whennlas forced to resign
because of a perceived disability—hypertension. it¢énmotion for summary
judgment, the City argues that Mendoza’s claimkldacause he does not have a
disability and because he suffered no adverse gmaot action. The motion
implicates the 2008 amendments to the ADA, whiobadened the definition of
“disability.” Having carefully considered the biireg and the applicable law, the

City’s motion isDENIED for the reasons set forth below.
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|.  BACKGROUND®

From March 2008 until August 2009, Mendoza sere@ patrol officer for
the Palacios Police Department. While on duty aigust 7, 2009, Mendoza left
his post to see a physician’s assistant becauseabeconcerned about his blood
pressure. He did not notify anyone in the depantnieat he was doing so. The
physician’s assistant wrote a note on a prescnptiad stating that “Abel’s B/P is
extremely elevated—he may not work until 8/10/0Dbcket Entry No. 20-1 at
18. Mendoza provided this note to the departmedtveas off work August 8 and
9 as instructed. August 10 and 11 were his retyusaheduled days off.

When Mendoza returned to work on August 12, Pdlitéef David Miles
asked to speak with him. According to Mendoza,eCivliles was angry and
yelling, referred to the note as “bullshit,” cut Mioza off before he could explain
his health issues, and demanded that Mendoza réssgamployment. Docket
Entry No. 22 at 2. Specifically, Mendoza saysuraed in his resignation because
“he felt that he had no choicé.1d. In addition to turning in a written resignation,
Mendoza submitted an exit interview form on whighdhecked a box indicating
that he voluntarily resigned, explaining furtheratthhis “[rlesignation was

demanded for health issues—high blood pressur@tkét Entry No. 22-1. Chief

! The Court recites the facts of this case resohdldactual disputes in favor of nonmovant
Mendoza. See Evans v. City of Houstd@46 F.3d 344, 348 (5th Cir. 2001) (citation oedit

2 The City contends instead that Chief Miles intehdely to counsel Mendoza about leaving
duty without notifying his supervisor, but beforeat conversation was finished, Mendoza
interrupted Chief Miles and stated that he would ia his resignation that day.
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Miles signed this form without disputing Mendozacharacterization of his
resignation as “demanded” or adding any additioeasons for the separatiotdl.

Mendoza filed a charge of discrimination with tAexas Workforce
Commission and the Equal Employment Opportunity @assion, alleging that he
“was terminated because of [his] disability, hypagion, and because [the City]
perceived [him] as being disabled.” Docket Entny. I892-2 at 2. He also pursued
unemployment benefits through the Texas Workforaam@ission, which he
received after the Appeals Panel found that “in aedmng [Mendoza's]
resignation, the Chief of Police was clearly segdime message that if [Mendoza]
did not submit his resignation, he would be disgkdr” Docket Entry No. 22-3 at
2. After receiving his Notice of Right to Sue fraghe EEOC, Mendoza filed this
lawsuit, alleging violations of the ADA and the TRA. The City now moves for
summary judgment on the grounds that Mendoza isdis#tbled and was not
subject to an adverse employment decision.
Il.  STANDARD OF REVIEW

When a party moves for summary judgment, the rewigwourt shall grant
the motion “if the movant shows that there is nawgee dispute as to any material
fact and the movant is entitled to judgment as #&enaf law.” Fed. R. Civ. P.
56(a). A dispute about a material fact is gendihéhe evidence is such that a

reasonable jury could return a verdict for the nowmg party.” Anderson v.
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Liberty Lobby, Inc.477 U.S. 242, 248 (1986). All reasonable doobtgjuestions
of fact must be resolved in favor of the party agppg summary judgmentSee
Evans v. City of Houstg246 F.3d 344, 348 (5th Cir. 2001) (citation oedit
[ll. A NALYSIS

To succeed on an ADA claim, the plaintiff must whthat (1) he has a
disability; (2) he is qualified for the positionné (3) he suffered an adverse
employment action based on his disabilifyurco v. Hoechst Celanese Cqrp01
F.3d 1090, 1092 (5th Cir. 1996) (citifyzzo v. Children’s World Learning Ctrs.,
Inc., 84 F.3d 758, 763 (5th Cir. 1996)). TCHRA claia® properly analyzed
using the same standards applied to ADA clai®se, e.g.Rodriguez v. ConAgra
Grocery Prods. C0.436 F.3d 468, 47374 (5th Cir. 2006) (applyingei@l court
ADA precedent to a TCHRA claim).

A. “Regarded As” Having a Disability

The ADA defines “disability” as

(A) a physical or mental impairmérthat substantially limits
one or more major life activities of such individua

(B) arecord of such an impairment; or
(C) being regarded as having such an impairment .

42 U.S.C. §12102(1). Mendoza argues that he dialtker this third “regarded as”

3 “Physical or mental impairment” includes “[a]nyysiiological disorder or condition” affecting
the cardiovascular system. 28 C.F.R. 8§ 35.104(&)
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definition. An individual is “regarded as” havimgdisability if he “establishes that
he . .. has been subjected to an action prohiloitetr this chapter because of an
actual or perceived physical or mental impairm&hether or nothe impairment
limits or is perceived to limit a major life actiyi” 42 U.S.C. § 12102(3)(A)
(emphasis added). This “whether or not” language @nacted as part of the ADA
Amendments Act of 2008. The Act aimed to “make it easier for people with
disabilities to obtain protection under the ADA29 C.F.R. § 1630.1(c)(4).

One way in which Congress broadened ADA coverage yainstructing
that “the definition of ‘disability’ . .. shall beconstrued broadly in favor of
expansive coverage to the maximum extent permitethe terms of the ADA.”
Id. Accordingly, in “regarded as” cases, a plaintifw need only show that his
employer perceived him as having an impairmentish&t required to show that
he is substantially limited in a major life actwitas is still required to meet the
other two definitions of “disability.”See42 U.S.C. § 12102(3)(Akee alsdDube
v. Tex. Health & Human Servs. CommMNo. SA-11-CV-354-XR, 2012 WL
2397566, at *3 (W.D. Tex. June 25, 2012) (citarcy v. City of New YorkNo.
06-CV-2246 (RJD), 2011 WL 841375 (E.D.N.Y. Mar2811)). Further, he is not

required to show “how or to what degree [his emetbypelieved the impairment

* The amendments took effect January 1, 2009, acduse Mendoza complains of conduct
occurring after that date, the ADA as amended appb this caseSee Dube v. Tex. Health &
Human Servs. Comm’iNo. SA-11-CV-354-XR, 2012 WL 2397566, at *3 (W.Dex. June 25,
2012) (applying ADA as amended when alleged ADAations occurred after January 1, 2009).
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affected him.” Hilton v. Wright 673 F.3d 120, 129 (2d Cir. 2012).

This explanation of how the amendments changed “thgarded as”
definition defeats the City’s argument that Mendbaa not shown an impairment
that substantially limits a major life activity. nder the ADA as amended, he is not
required to do so.

The City also contends that Mendoza cannot proveegarded as” claim
because the only evidence he has that the Citydeddnim as disabled is his own
subjective belief. But the City undoubtedly knetoat Mendoza’s high blood
pressure, which is a disabilitgdenote 3,suprg, because he supplied Chief Miles
with the physician’'s assistant's note that indidatels blood pressure was
extremely elevated. That note was the basis ferhbated exchange between
Mendoza and Chief Miles that ended with Mendoze&gnation. Further, the exit
interview form, which Chief Miles signed, indicatdsat Mendoza'’s resignation
was “demanded” because of his “high blood pressuiocket Entry No. 22-1.
For these reasons, a fact issue exists concernimgther the City regarded
Mendoza as disabledSee also Thoma v. City of SpokaNe. CV-12-0156-EFS,
2013 WL 1346988, at *5-6 (E.D. Wash. Apr. 3, 20()nying plaintiff's motion
for summary judgment “[b]Jecause a jury is bestadéd to decide whether Plaintiff

was regarded by Defendants as suffering from afits&).

® Indeed, the City did not file a reply to Mendozegsponse, which noted the applicability of the
2008 amendments.
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B.  Adverse Employment Action

The City also argues that summary judgment is grdggcause Mendoza'’s
resignation was not an adverse employment actipA]n adverse employment
action consists ofultimate employment decisiossich as hiring, granting leave,
discharging, promoting, and compensating?égram v. Honeywell, Inc361 F.3d
272, 282 (5th Cir. 2004) (emphasis in original)dtog Felton v. Polles315 F.3d
470, 486 (5th Cir. 2002)). “[l]t is beyond disputet a termination constitutes an
adverse action.ld. at 283 (citations omitted).

While the City asserts that Mendoza voluntarilgigaed, Mendoza contends
that he resigned only because Chief Miles demarladhe do so. Mendoza’s
contention amounts to a claim that he was constelgtdischarged. “Although
constructive discharge claims generally involve Eiyges’ allegations that they
effectively were forced to resign because of intlkde working conditions, an
employee may also demonstrate constructive disehdrghe resigns after the
employer communicates that the employee will bedfir Parker v. Pulte Homes
of Tex., L.P.No. H-09-2743, 2011 WL 767182, at *11 (S.D. TErb. 25, 2011)
(citing EEOC v. Univ. of Chi. Hosp276 F.3d 326, 332 (7th Cir. 20038pulak v.
K Mart Corp, 894 F.2d 1150, 1154 (10th Cir. 1990)). In sudase, constructive
discharge arises “from the employee’s finding hifndgetween the Scylla of

voluntary resignation and the Charybdis of forcedmination.” Fowler v.
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Carrollton Pub. Library 799 F.2d 976, 981 (5th Cir. 1986). Thereforenhteza’s
resignation, if forced, can qualify as an adverspleyment action.

Aside from Chief Miles’s and Mendoza’s conflictiagcounts of the events
that led to Mendoza’s resignation—a factual disgbtg alone may be enough to
get past summary judgment—the exit interview fowhjch Chief Miles signed,
indicates that the “[r]esignation was demandedhiealth issues.” Docket Entry
No. 22-1. There is thus sufficient evidence frommcek a jury may conclude that
Mendoza’s resignation was forc&d.

V. CONCLUSION

Because issues of fact exist regarding whetherdglesn was regarded as
having a disability and whether he suffered an estvemployment action, the
City’s Motion for Summary Judgment (Docket Entry.N@) isDENIED.

IT 1S SO ORDERED.

SIGNED this 19th day of June, 2013.

(o2

ZGregg Cost
United States District Judge

® Although the City does not expressly challengedéuesation element of Mendoza’s claim, the
interview form and Mendoza’s account of the meetirgalso sufficient to create a fact issue on
whether Mendoza’s perceived hypertension disabiliag a “motivating factor” in any forced
resignation. See Pinkerton v. Spellings29 F.3d 513, 519 (5th Cir. 2008) (explainingttha
although “discrimination need not be the sole reakw the adverse employment decision”
under the ADA, it “must actually play a role in temployer’s decision making process and have
a determinative influence on the outcome” (citatma internal quotation marks omitted)).
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