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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

UNITED STATES OF AMERICA
(IRS),

8
8
8
Plaintiff, 8
VS. 8 CIVIL ACTION NO. 3:11-CV-464
8
8
8

JAMES L ZIEGENHALS et al,
Defendants.

MEMORANDUM AND ORDER

The IRS seeks payment of delinquent private fouodaexcise taxes,
federal income taxes, penalties, and interestingtalver $460,000 from Defendant
James Ziegenhals. The IRS filed a motion for surgmadgment and despite
multiple deadline extensions in this long pendiage; including one grantesdia
sponteby the Court and one granting a motion for cordimze filedpro seby
Ziegenhals, Ziegenhals has failed to respond. efibgls has also failed to respond
to the IRS’s requests for admissions. Based oretidentiary record before the
Court, the IRS’'s Motion for Summary Judgment (Ddcketry No. 42) is

GRANTED.
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|. BACKGROUND'*

A. The Le Tulle Foundation and Ziegenhals’ Tax Liabilty

The Le Tulle Foundation was formed in 1991 as &atasntary trust with
the stated purpose of operating “exclusively faardhble purposes for the benefit
of the citizens of Matagorda County, Texas [and]rfo other purposes.” Docket
Entry Nos. 42-2 T 3; 42-3 §f 11.1, 11.2. It wasormporated as a nonprofit
corporation in the State of Texas and granted xaxngt status by the IRS. Docket
Entry Nos. 14 T 12; 1 § 13. Pursuant to ThomasciBda Tulle’'s will, the
Foundation was also made the legal owner of 1478sacf ranch property in
Matagorda County. Docket Entry Nos. 42-2 {{ 2.2, B.1(b)(xii), 11.1, 11.2.
Ziegenhals is the nephew of Le Tulle, and he ddafiss uncle’s will. Docket
Entry No. 14 § 10. Ziegenhals served as the manalypector, trustee, and
registered agent of the Foundation from its in@eptintil he was removed from
these positions after the filing of this actiokal.

The IRS audited the Foundation in 2005 and dise@/e¢hat it did not
operate for a charitable purpose. Docket Entry A1 1 36. As a result, the
IRS revoked the Foundation’s tax exempt status aguat 17, 2009.SeelRS

Announcement 2009-61, 2009 WL 2483558. The Le€elatiundation corporation

! Since Ziegenahls failed to respond to the sumruhyment motion, the factual background is
based on the evidence provided in the IRS’s MotayrSummary Judgment (Docket Entry No.
42).
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was also involuntarily dissolved in December of 200r not filing required state
documents and is currently a defunct corporatibocket Entry Nos. 42-2; 42-4;
42-5.

During the audit, the IRS also determined that &mdgls used funds from
the Foundation to obtain personal benefits andipayexpenses unrelated to the
purported charitable purposes. Docket Entry No14 5, 6, 8. Specifically,
Ziegenhals had engaged in self-dealing transactiotiee amount of $46,266.21—
including expenses paid by check ($38,738.85), ADaébit card transactions
($1,437.36), overdraft bank charges resulting frpaying personal expenses
($434), and the fair rental value ($5,656.00, base8ureau of Labor Statistics) of
using the foundation’s property as a personal ezmd. Id. § 8. In addition, the
IRS determined that Ziegenhals had complete deeisiaking authority for the
Foundation’s expenditures and fundd. 7 7.

Ziegenhals filed an individual income tax return 2007, showing a tax due
of $9,689.00. Docket Entry Nos. 42-2; 42-12 ael®3. This amount was not
fully paid, resulting in additional penalties amtearest for 2007, and an unpaid
balance of $6,829.98. Docket Entry Nos. 42-2; 427712 at lines 63, 72, 76.

On or about the date of the assessments in 2008G0®] the IRS provided
notice of and demand for payment to Ziegenhaldi®munpaid private foundation

excise taxes (Form 4720), unpaid federal income (EBorm 1040), penalties,
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statutory additions, and interesfeeDocket Entry Nos. 42-2; 42-6 (IRS Certified
Transcript for 4720 Assessments); 42-7; 42-11 @¢owf Deficiency for 4720
Liabilities). As of November 29, 2013, Ziegenhaised $461,125.4fbr both the
1040 and the 4720 assessments. Docket Entry 1263 49 4, 5; 42-14; 42-15.

B. The Present Lawsuit and Claims Against Other Partis

The IRS filed suit in this matter in 2011, seekitogreduce federal tax
assessments to judgment against both the Le Talledation and Ziegenhals and
to foreclose tax liens against real property owhgdhe Foundation.SeeDocket
Entry No. 1. After the lawsuit was filed, Ziegethaas removed as trustee of the
Le Tulle Foundation through a state court actiom Brost Bank was inserted as a
temporary trusteeSeeDocket Entry Nos. 17, 22. This case was then dtaygil
it was determined in the state court action thasFBank would litigate this case
on behalf of the Le Tulle Foundatio®eeDocket Entry No. 30.

Frost Bank and the IRS have filed an Agreed Judgimefavor of the IRS,
which the Court has entered. Docket Entry No. 38atagorda County and the
IRS have stipulated as to the priority of theipessive liens. Docket Entry No. 39.
Robert Ziegenhals, the brother of James Ziegenhatsdisclaimed any interest in
the subject property, and has been dismissed flmset proceedings. Docket
Entry Nos. 40, 41. Thus, the IRS has resolvedlasns with all Defendants other

than James Ziegenhals.
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In August 2013, the IRS sent discovery reques@dgenhals at all known
addresses, including requests for admission askegenhals to admit or deny the
factual basis underlying the IRS Notice of Defi@gn-in particular, that in 2003
he used $46,266.21 in Le Tulle Foundation fundsassets to pay for personal
expenses and has never paid these funds back.eDi6oky Nos. 42-2 § 9; 42-10;
42-11. To date, Ziegenhals has not answered, teldjdo, or responded to the
discovery requests. Docket Entry No. 42-2 9.

[I. DISCUSSION

A. Standard of Review

When a party moves for summary judgment, the remigwourt shall grant
the motion “if the movant shows that there is nawgee dispute as to any material
fact and the movant is entitled to judgment as #&enaf law.” Fed. R. Civ. P.
56(a). After the moving party has met its inittalrden, the burden shifts to the
nonmovant to establish the existence of a genwsgei for trial.See Matsushita
Elec. Indus. Co., Ltd. v. Zenith Radio Copr5 U.S. 574, 585-87 (198Q)ise v.
E.l. DuPont de Nemours & C®b8 F.3d 193, 195 (5th Cir. 1995). A dispute about
a material fact is genuine “if the evidence is sticat a reasonable jury could
return a verdict for the nonmoving partyAnderson v. Liberty Lobby, Inc477

U.S. 242, 248 (1986). All reasonable doubts orstjoles of fact must be resolved

5/9



in favor of the party opposing summary judgmeB8ee Evans v. City of Housfon
246 F.3d 344, 348 (5th Cir. 2001) (citation omijted

A court may not grant summary judgment simply beeaa nonmovant fails
to respond, but the court may decide the merithefcase based on the moving
party's motion and supporting evidenc&ee Parish v. Werner Ca2006 WL
734418, at *1 (S.D. Tex. Mar. 20, 200&yersley v. MBank Dallag43 F.2d 172,
173-74 (5th Cir. 1988) (affirming district courtacceptance of the facts in the
moving party’s motion for summary judgment as updted when the nonmovant
failed to submit a response).

B. Ziegenhals’ Tax Liability

The amount allegedly owed by Ziegenhals—$461,12ag4f November
29, 2013—is based on the IRS’s calculations of |hesa statutory additions, and
interest that have accrued from his unpaid privaiedation excise taxes in 2003
and his unpaid federal income taxes in 208éeDocket Entry Nos. 42-13, 42-14,
42-15. The current amount owed is much larger tharoriginal unpaid taxes of
$46,266.21 from 2003 and $6,829.98 from 2007 bectus IRS assessed several
statutory taxes and penalties on Ziegenhals as datélf-dealer and foundation
manager for each year until he was issued the enaticdeficiency in 2009—an
example of what can happen when someone failsytdigataxes in the first place

and then also does not cooperate in repaying tlegdencies in a timely manner.
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SeeDocket Entry No. 42 at 6 (table of assessmentgday); 26 U.S.C. 8§ 4941
(tax on self-dealing), 4945 (tax on certain expends), 6684 (penalties for willful
and flagrant conduct). For example, the IRS imdasdirst tier tax of 5 percent
for each act of self-dealingee26 U.S.C. § 4941(a)(1), a second tier tax of 200
percent of the amount involved for each act of-deHling that was not corrected
within the taxable periodsee8 4941(b)(1), a first tier tax of 2.5 percent again
Ziegenhals as the foundation managee8 4945(a)(2), and a second tier tax of 50
percent of the amount involved for refusing to a&git® correctionssee §
4945(b)(2). In addition, the IRS determined thagénhals’ actions constituted
willful and flagrant conduct, and thus imposed agiy equal to the amount of the
private foundation excise taxes pursuant to § 6684.

IRS tax assessments are presumed to be correctharidxpayer bears the
burden of overcoming this presumptiddee United States v. Fior D’ltalia, Inc.
536 U.S. 238, 242-43 (2002)nited States v. Janid28 U.S. 433, 440-41 (1976);
Affiliated Foods, Inc. v. Comm’d54 F.3d 527, 530 (5th Cir. 1998). The IRS has
introduced Certificates of Assessments and Paym@msm 4340s), Certified
Account Transcripts, and a Notice of Deficiency—aillwhich are entitled to a
presumption of correctness, which Ziegenhals hdedfao rebut. See United
States v. McCallum970 F.2d 66, 71 (5th Cir. 1992) (Form 4340s can b

“presumptive proof of a valichssessment where the taxpayer has produced no
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evidence to counter that presumptionnited States v. Washingto011 WL
3902737, at *8 (S.D. Tex. 2011) (collecting casdmuh certified account
transcripts and holding that the transcripts gav&e“to a presumption that [the]
amounts are correct” because the defendant hadffeoed any “valid evidence to
rebut the presumption”Bealy Power, Ltd. v. Comm’r of Internal Revert&F.3d
382, 387 (6th Cir. 1995) (“A determination of dediccy issued by the
Commissioner is generally given a presumption efeminess, which operates to
place on the taxpayer the burden of producing ewdeshowing that the
Commissioner's determination is incorrect.”).

The IRS assessments are entitled to a presumpfiocoroectness that
Ziegenhals has failed to overcome. Thus, summadlgment is appropriate on

Ziegenhals’ private foundation excise tax and inedax liabilities?

2 Alternatively, Ziegenhals’ liability is conclusiyeestablished through his failure to respond to
the request for admissions. Pursuant to the Fe&rs of Civil Procedure, a request for
admission is deemed admitted unless objected ttenied within 30 days after being served.
Fed. R. Civ. P. 36(a)(3); Fed. R. Civ. P. 8(b)(6An admitted matter is “conclusively
established” unless the court, on motion, perntits admission to be withdrawn or amended.
Fed. R. Civ. P. 36(b). A party moving for summguggment may support its assertion that
there is not a genuinely disputed fact by citing'ddmissions.” Fed. R. Civ. P. 56(c)(1)(A).
Thus, summary judgment is appropriate in a taxssssent case when the respondent fails to
respond to requests for admission as to the walafitax assessmentdn re Carney 258 F.3d
415, 418-19 (5th Cir. 2001). The evidence demotestréhat Ziegenhals was served with
requests for admission, including the basis for,8@6.21 in unpaid private foundation excise
taxes, but has failed to respond or subsequentlyento withdraw his admissions. While
Ziegenhals is currentlgro se the Court notes that he has worked as an attdadthough no
longer licensed in Texas), and thus should be rfaoreliar with litigation procedures than an
averagepro selitigant. SeeDocket Entry No. 42 at 17 n.17 (“As of October PB13, an
internet search of Ziegenhals on the State Barex&¥$ website . . . shows 1) Ziegenhals’ state
bar card number is [X]; 2) that Ziegenhals’ currstattus is ‘Not Eligible to Practice in Texas.”).
8/9



[ll.  CONCLUSION

For the reasons discussed above, the IRS’s MatioSdmmary Judgment
(Docket Entry No. 42) iISRANTED. Within seven days, the IRS shall submit a
proposed final judgment based on this ruling.

SIGNED this 20th day of March, 2014.

%%regg Costa

United States District Judge
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