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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

JERRY WAYNE RILEY,

Plaintiff,
VS. CIVIL ACTION NO. 3:12-CV-00158
ALEXANDER/RYAN MARINE
SERVICES CO.et al,

w W W W W W W W W

Defendants.

MEMORANDUM AND ORDER

A central issue in this case is whether the oil gad spar platform in the
Gulf of Mexico where Plaintiff Jerry Riley worked a vessel. Riley alleges that
while working on the platform he suffered spinguimes when a survival craft he
was testing released prematurely. Riley filed suithis Court, bringing claims
under the Jones Act and general maritime law agaamsong others, two British
Petroleum entities: his employer, BP America Prtidac Company, and the
platform owner, BP Exploration and Production Incollectively the “BP
Defendants”). Both BP Defendants moved for summaagment on the ground
that Riley is not a seaman because he was not mgpda a vessel. The Court has
considered the facts of the case, the argumentowhsel, and the appropriate
authorities, and now determines that the BP DefetsddMotions for Summary

Judgment (Docket Entry Nos. 14 and 30) shoulGBANTED.

1/13

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txsdce/3:2012cv00158/978022/
http://docs.justia.com/cases/federal/district-courts/texas/txsdce/3:2012cv00158/978022/36/
http://dockets.justia.com/

|.  BACKGROUND'

Riley was employed by BP America Production Compamythe Mad Dog,
an oil and gas spar platform located in the Gulfleiico on the Outer Continental
Shelf and owned by BP Exploration and Production IrOn March 27, 2012,
Riley was injured while testing one of the Mad Dogfeboats. Riley alleges that
the premature release of the survival craft releasehanism caused injury to his
spine when the lifeboat hit the water.

Riley brought suit under the Jones Act and generaitime law. Named as
defendants are the BP entities and Alexander/Ryannd Services Co., which
Riley contends negligently inspected the survivalftcthe day before his injury.
The BP Defendants separately moved for summarymedd, each contending that
Riley’s claims under the Jones Act are barred bez#tue Mad Dog is not a vessel.
With respect to the claims asserted under genemitime law, they make
different arguments based on their different rolekhe employer, BP America
Production Company, argues that the maritime lawaindd fail because the
Longshore and Harborworkers Compensation Act (LHW@tovides Riley’s
exclusive remedy for injuries suffered on the OuGntinental Shelf. The
platform owner, BP Exploration and Production Inargues that (a) Riley’s

unseaworthiness claim is barred because there eamobsuch claim without a

! The Court recites the facts of this case resohdhdactual disputes in favor of nonmovant
Riley. See Evans v. City of Houstd@#6 F.3d 344, 348 (5th Cir. 2001) (citation osit
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vessel and (b) Riley’s negligence claim is barregdnse it lacks the required
connection to a traditional maritime activity.

Several characteristics of the Mad Dog are reletatttis inquiry. The Mad
Dog spar was assembled onsite in 2005 to accebswails and has no steering
mechanism, system of self-propulsion, or raked bdWwe spar was intended to be
used at its current location for approximately 2ang. Eleven polyester rope and
chain mooring lines connect the spar to eleven@ugiles driven into the seabed
4,500 feet below. The Mad Dog is also connectewvtopipelines on the floor of
the Outer Continental Shelf that are designed aosport natural gas and oil.
Although tethered to the floor of the Outer Contita¢ Shelf, the Mad Dog is
capable of movement in a 180-to-221-foot radiushwe crew and equipment on
board. The range of movement between wells fotlirdyi operations is
approximately 180 feet, while the range of movemduné to environmental
conditions—Iike wind, wave, or current—is approxieig 221 feet. The Mad
Dog has not moved wells in over four years.
[I.  STANDARD OF REVIEW

Summary judgment is appropriate where there igemuine issue on any
material fact and the movant is entitled to judgtren a matter of law. Fed. R.
Civ. P. 56(a). A dispute about a material facgenuine “if the evidence is such

that a reasonable jury could return a verdict i@ tonmoving party.”Anderson v.
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Liberty Lobby, Inc.477 U.S. 242, 248 (1986). The movant has theldsuiof
establishing that there are no genuine issues ¢érrahfact. Celotex Corp. v.
Catrett 877 U.S. 317, 331 (1986). All reasonable doobtguestions of fact must
be resolved in the non-movant’'s favo&ee Evans v. City of Housto?46 F.3d
344, 348 (5th Cir. 2001) (citation omitted).
[11. DiscussioN

A. JonesAct Claims

The foundational question in any Jones Act casehsther the plaintiff
gualifies as a Jones Act seaman. Un@bandris, Inc. v. Latsjs515 U.S. 347
(1995), a plaintiff must show the following in ord® bring a Jones Act claim:
(1) that his duties “contributfe] to the functionf dhe vessel or to the
accomplishment of its mission” and (2) “a connattio a vessel in navigation (or
to an identifiable group of such vessels) thatubstantial in terms of both its
duration and nature.”ld. at 368 (citation and internal quotation marks oai}t
Before this test, however, the more “fundamentarguuisite” that must be
addressed is whether any of the structures or shworked on by the plaintiff
count as “vessels."Manuel v. P.AW. Drilling & Well Serv., Inc135 F.3d 344,
347 (5th Cir. 1998) (citindBurchett v. Cargill, Inc.48 F.3d at 173, 176 (5th Cir.

1995)).
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A vessel is defined for the purposes of the Jor#sad “every description of
watercraft or other artificial contrivance usedcapable of being used, as a means
of transportation on water.” 1 U.S.C. §s&e also Stewart v. Dutra Constr. Co.
543 U.S. 481, 490 (2005) (stating that section fihde vessel for the purpose of
the Jones Act). The relevant inquiry in deterngnuessel status is “whether the
watercraft’'s use ‘as a means of transportation atervis a practical possibility or
merely a theoretical one.’'Stewart 543 U.S. at 496 (citation omitted). “Under
[section] 3, a ‘vessel is any watercraft practigalcapable of maritime
transportation, regardless of its primary purposetate of transit at a particular
moment.” Id. at 497. However, “a watercraft is not ‘capablebefng used’ for
maritime transport in any meaningful sense if i lb@en permanently moored or
otherwise rendered practically incapable of transon or movement.”Id. at

4937

2 The BP Defendants argue that the three-factoffrest Fields v. Pool Offshore, Inc182 F.3d
353 (5th Cir. 1999), also remains applicable tedeine vessel status of work platfornsee id.

at 358 (“First, we ask whether the structure wasstrocted to serve primarily as a work
platform. Second, we look to whether or not thadtire was moored or otherwise secured at the
time of the accident. Lastly, we attempt to asgertvhether the transportation function of the
structure went beyond theoretical mobility and somaal incidental movement.” (citation
omitted)). HoweverStewarts language rejecting a focus on primary purpose smapshot
determinations of movement suggests the three+féesd is no longer controllingSee Stewayt
543 U.S. at 495 (“Section 3 requires only that sewaaft be ‘used, or capable of being used, as
a means of transportation on water’ to qualify agssel. It does not require that a watercraft be
usedprimarily for that purpose. . . . Also, a watercraft need Io®tin motion to qualify as a
vessel under [section] 3.” (citation omittedge alscAbram v. Nabors Offshore CorgNo. H-
09-4091, 2010 WL 3433056, at *3 (S.D. Tex. Aug2610) (“The Supreme Court subsequently
disavowed the work platform test . . . .”). Buet@ourt need not decide this issue because the
BP Defendants prevail without applyikgelds
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Riley urges the Court to find that the Mad Dog igesasel, relying heavily on
Stewart In Stewarf the Supreme Court held that the Super Scoop dradgd in
Boston’s Big Dig was a vesseld. at 497. Although the Super Scoop had “only
limited means of self-propulsion” and “moved longstdnces by tugboat,” the
dredge moved short distances across Boston Hagbonamipulating its anchors
and cables every couple of hourdd. at 484-85. Accordingly, the Court
determined that the Super Scoop was a vessel Bedauwas used to transport
equipment and workers over water as it “travers#je] Boston Harbor.”ld. at
495. In other words, the dredge was both pratyicapable of and actually used
for maritime transportationSee idat 495.

Riley emphasizes that, like the Super Scoop, thel Mag is capable of
moving short distances with its workers and equipin@ board by adjusting its
mooring lines. But the “Court must evaluate whettiee watercraft in issue is
‘practically capable of maritimdransportation’ not whether it is practically
capable ofmovement Rushing v. Pride Int’l, In¢.No. H-11-0294, 2011 WL
3021043, at *6 (S.D. Tex. July 22, 2011) (emphasided) (citingStewart 543
U.S. at 496) (rejecting argument that offshorepodduction facility was a vessel
because it was capable of movement within a 350+f@dius). The Mad Dog is
not practically capable of maritime transportatias,opposed to mere movement.

Unlike the Super Scoop, it is attached to elevesti®u pilings on the sea floor,
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located 4,500 feet below, and to two productionef@s. As a result of this
infrastructure, the Mad Dog’s range of movementestricted. Additionally, the
undisputed evidence indicates that the processssbdnecting and dismantling
the existing infrastructure in order to move thargp a new location would take at
least sixteen months. Specifically, moving the NDay to another location would
require abandoning and plugging the eight wellsya@ng each well’'s jumpers;
removing the eleven mooring lines; decommissiortimg production drill site’s
infield lines; and removing hydrocarbons from thenpers, infield oil and gas
risers, and sales lines. Moreover, the processdramploy heavy lift vessels and
other specialized equipment that requires up toy®ars of lead time. Thus, while
the Super Scoop ibtewartwas able to frequently and easily transport itself
incrementally across Boston Harbor, the Mad Dogénplex infrastructure
renders it practically incapable of transportation.

The Fifth Circuit’s recent decision Mendez v. Anadarko Petroleum Corp.
466 F. App’x 316 (5th Cir. 2012)ert. denied 133 S. Ct. 979 (2013), is
instructive. In Mendez the Fifth Circuit appliedStewartto a floating gas-
production platform, the RED HAWK spatd. at 318-19. The RED HAWK was
moored to the sea floor by six permanently taut mimgdines attached to eighteen-
foot suction anchors that prevented the spar'sdhtmovement and by export

pipelines linking the spar with other productioriliéies. Id. at 317. Moving the
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spar would have taken approximately 50 days antdaaes $42 million. Id. The
Fifth Circuit affirmed the district court’s grant summary judgment and held that
the RED HAWK was not a vessel given that the spas {permanently affixed to
the sea floor and [could] only be moved after detag the substantial moorings
and pipelines that [had] been joined to its stectuld. at 319. Specifically, the
Court noted that “the relocation study show[ed]naist that the RED HAWK
[was] theoretically capable of maritime transpootatout not practically capable.”
Id.

The Mad Dog spar is materially similar to the REBWK spar. Riley
argues thaMendezs inapposite because the RED HAWK spar was capaiftho
lateral movement while the Mad Dog is capable tdrkl movement from well to
well and due to environmental conditions. Agaihistargument misses the
difference between movement and transportationtholigh the Mad Dog is
unquestionably capable of more movement than thB REWK, the Mad Dog
remains incapable of transportation. Like the RE®AWK, the Mad Dog is for all
practical purposes permanently connected to thél@@a In fact, the Mad Dog’s
connections to the sea floor make an even strongee for non-vessel status;
while the RED HAWK was held in place by six moorilmges and would take an
estimated 50 days or more to disconnect, the Magl iBdeld in place by eleven

mooring lines and would take an estimated sixteenths or more to disconnect.
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Riley also urges the Court to ignokdendezbecause it is an unpublished
case. BuMendezs not an outlier. In other poStewartdecisions, district courts
have found comparatively limited ranges of movemesufficient to confer vessel
status® See, e.g.Warrior Energy Servs. Corp. v. ATP TITANo. 12-2297, 2013
WL 1739378, at *3-5 (E.D. La. Apr. 22, 2013) (holgli floating production
facility attached by twelve pilings on the sea flomith 200-foot range of
movement was not a vesseljponey v. W & T Offshore, IndNo. 12-969, 2013
WL 828308, at *5 (E.D. La. Mar. 6, 2013) (holdinffstore platform with six
tendons attached to seabed was not a veddebre v. Bis Salamis, Inc748 F.
Supp. 2d 598, 608 (E.D. Tex. 2010) (holding offghplatform attached to sixteen
pilings on the sea floor with 350-foot range of rement was not a vesselprdan
v. Shell Oil Cg.No. G-06-265, 2007 WL 2220986, at *2 (S.D. TexigA2, 2007)
(holding tension leg connected to sixteen pilinggtee sea floor was not a vessel).

Riley cites no posStewartcases that support his position.

® Mendezand most of these decisions predated the Supremg’<decision inLozman v. City
of Riviera Beach 133 S. Ct. 735 (2013). Howevdrpzmanr—if anything—tightened the
requirements for vessel status. Lioeman the Supreme Court rejected the broad, “anythiad t
floats” definition of a vessel, stating “the memgeacity to float or move across navigable waters
does not necessarily make a structure a vessel.at 740, 743 (citation and internal quotation
marks omitted). Instead, the Court explained—agsgna structure is not permanently
moored—a structure is not practically capable ofitimae transportation “unless a reasonable
observer, looking to the [structure’s] physical i@tderistics and activities, would consider it
designed to a practical degree for carrying peoplings over water.'ld. at 740-41.

* Riley does contend that the Coast Guard's clasgifin of the Mad Dog as a vessel
demonstrates the spar’s status as a legal vekkeiiever, Riley has not provided any evidence
about the Coast Guard’s classification process har legal effect of the Coast Guard’'s
registration system under maritime law.
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Based on the record and the relevant authoritres,Gourt finds that the
Mad Dog is a permanent structure attached to thbeskand, thus, not practically
capable of maritime transportation. Because the Mag cannot be afforded the
legal status of a vessel, Riley is not a Joness@aman, and his claims under the
Jones Act fail.

B. General Maritime Claims

1. ThePlatform Owner

BP Exploration and Production Inc. contends tha fimding that the
platform is not a vessel also bars Riley’s unse#vimess and negligence claims
asserted under general maritime law, an argumenwhizh Riley does not
respond. “Unseaworthiness is a claim under general magitiaw based on the
vessel owner’s duty to ensure that the vesselasor@bly fit to be at sealewis
v. Lewis & Clark Marine, In¢.531 U.S. 438, 441 (2001) (citation omitted). A
vessel’'s unseaworthiness can be caused by a vafietycumstances, including a
vessel’'s defective gear, unfit crew, or impropeadimg. Usner v. Luckenbach
Overseas Corp.400 U.S. 494, 499 (1971). Because a claim faeaworthiness
implicitly requires the existence of a vessel dmel Court held above that the Mad

Dog spar is not vessel, Riley’s claim for unseahiogss fails.

> BP America Production Company also moved for surgmadgment on Riley’s claims for
maintenance and cure. Because the claims for emnte and cure are excluded from Riley’s
Amended Complaint (Docket Entry No. 17), this grthe motion iDENIED as moot.
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A claim for negligence under general maritime laguires the plaintiff to
show that (1) the tort occurred on navigable watethat the injury on land was
caused by a vessel on navigable water and (2)ntident had a “potentially
disruptive effect on maritime commerce” and tha #Hctivity giving rise to the
incident has a “substantial relationship to tradi&il maritime activity.” Jerome B.
Grubart, Inc. v. Great Lakes Dredge & Dock C&613 U.S. 527, 534 (1995)
(citation omitted). Riley cannot satisfy the set@lement. The Fifth Circuit has
explicitly stated that “[c]onstruction work on fideoffshore platforms bears no
significant relation to traditional maritime actyi” Hufnagel v. Omega Serv.
Indus., Inc, 182 F.3d 340, 352 (5th Cir. 1999) (holding thktingiff's tort claim
for injury on fixed offshore platform lacked contiea to traditional maritime
activity). Accordingly, because Riley’s allegequiry occurred on a fixed offshore
platform, his claim for negligence under generalritnhae law against BP
Exploration and Production Inc. is barred.

2. The Employer

These rulings would also warrant dismissal of Rdegeneral maritime
claims asserted against his employer. But BP AsadProduction Company raises
the additional point that the LHWCA is Riley's edslve remedy against an
employer for injuries occurring on a fixed platfoon the Outer Continental Shelf.

The Outer Continental Shelf Lands Act makes comgtms for employees injured
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“as the result of operations conducted on the [@]@ontinental Shelf for the
purpose of exploring for, developing, removing,t@nsporting . . . the natural
resources” of the Outer Continental Shelf payabtden the LHWCA, which

provides a no-fault workers’ compensation systed U.S.C. § 1333(b). The
LHWCA provides that the LHWCA “shall be exclusivadain place of all other
liability of such employer to the employee.” 33SUC. § 905(a). Accordingly, a
“maritime worker is limited to LHWCA remedies [] iio genuine issue of fact
exists as to whether the worker was a seaman uhédelones Act.” Sw. Marine,

Inc. v. Gizoni 502 U.S. 81, 89 (1991). Because of the Coudling that the Mad

Dog is not a vessel, the LHWCA is Riley’s exclusreenedy against BP America

Production Company.

®In contrast, the LHWCA would not bar an OCSLA claasserted against a nonemployer like
BP Exploration and Production, Inc.
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V. CONCLUSION

For the reasons detailed above, the undisputed fdminonstrate that the
Mad Dog spar is not a vessel and the incident |lélcgsrequired connection to a
traditional maritime activity. Riley is thereforet entitled to recover against the
BP Defendants under the Jones Act and generalimariaw, and the Motions for
Summary Judgment (Docket Entry Nos. 14 and 30I5&ANTED.

SIGNED this 24th day of October, 2013.

oy o

?%regg Costa
United States District Judge
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