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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

MAMMOET SALVAGE AMERICAS,
INC.,

8
8
8
Plaintiff, 8
VS. 8 CIVIL ACTION NO. 3:13-CV-00258

8

8

8

8

GLOBAL DIVING & SALVAGE,
INC.,

Defendant.

MEMORANDUM AND ORDER

A number of companies settled a lawsuit arisingmfrthe death of a
commercial diver who was performing an underwatespection of a vessel en
route to a salvage operation in the Bay of Campeclmethis case, two of the
companies—Global Diving & Salvage, Inc., the digeemployer, and Mammoet
Salvage Americas, Inc., which had chartered thselemnd was in charge of the
salvage operation—dispute the extent of an indgnwhligation. Global agrees
that it must cover the portion of the settlementilaitable to Mammoet’'s conduct
pursuant to a Services Agreement between the pdrtieause the decedent was its
employee, and has already done so. But Globafdisa that it also must pay the
amount of the settlement attributable to the cohdtianother entity that managed
and operated the vessel, River Till Shipping, Lichom Mammoet had agreed to

indemnify in a separate agreement. The partiesadledge that federal maritime
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law governs this issue and that the undisputedidhetcord allows the Court to
decide it on their competing motions for summawgjnent.
l. BACKGROUND

Mammoet was hired to perform a salvage operaionetover three pipe
legs and mats lost from a platform operated by Hicwrgy in the Bay of
Campeche. To conduct this salvage operation, Maahmeeded a boat and
divers.

A. The Chartering Agreements

Mammoet chartered the M/V TOPAZ CAPTAIN (the “VelSke The
lineage of that charter is as follows. The Vesselvner has a bare-boat charter
with River Till, which is charged with managing aogderating the Vessel. River
Till time chartered the Vessel for a year to Boailka Services, Inc. Boa, in turn,
chartered the Vessel to Mammoet for the time pecmdering Mammoet'’s salvage
operations in the Bay of Campeche.

The charter between Mammoet and Boa was governea BNgICO Time
Charter Party for Offshore Service Vessels (SUPPIMAE 2005 Form). The
charter defined “Boa’s Group” and “Mammoet’s Groug’ include the named
entities as well as “their contractors and sub@mtiérs.” Docket Entry No. 2-4
9 14(a). The charter provided that:

Boa “shall not be responsible . . . for persongalrinor death of any
member of [Mammoet's] Group or of anyone on boanytlang
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towed by the Vessel, arising out of or in any waynreected with the

performance of this Charter Party, even if suck,ldamage, liability,

injury or death is caused wholly or partially byetlact, neglect or

default of [Boa's] Group, and even if such lossmdge, liability,

injury or death is caused wholly or partially by thnseaworthiness of

any vessel; and [Mammoet] shall indemnify, proteeffend and hold

harmless [Boa] from any and against claims, c@{senses, actions,

proceedings, suits, demands, and liabilities whesoarising out of

or in connection with such loss, damage, liabilggrsonal injury or

death.
Id. 9 14(b)(i). The Boa—Mammoet charter also corgaa “Himalaya Clause”
stating that any indemnity provided under the ames# “shall also apply to and
be for the benefit of [Boa’s] parent, affiliateslated and subsidiary companies,
[Boa’s] contractors, sub-contractors, the VessglMaster, Officers, and Crew, its
registered owner, [and] its operator . . .Id. § 14(e)(ii). Mammoet concedes that
it must indemnify River Till as River Till is the dssel’'s “operator” within the
meaning of this Himalaya Clause. It is that ind@ynnbligation for River Till's
conduct that Mammoet seeks to pass on to Global.

B. The Services Agreement Between Mammoet and Global

Having secured a boat, Mammoet hired Global to ideodivers to assist in
Mammoet's salvage operation. Mammoet and Glob&tred into a Services

Agreement that contained the following indemnificatprovisions:

a. Allocation of Liabilities Other than with respect to pollution
matters set forth in Section 8 above, the partigee to the
following allocation of liabilities:
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1)  Company' Company shall be responsible for all loss or
damage to its vehicles, vessels, equipment and othe
property owned, hired, chartered or leased anitexil
by Company or its subcontractors incident to or in
association with the Services performed hereunder;
and all illness, bodily injury and/or death of
Company’s employees and the employees of any
subcontractors of Company, howsoever caused and
even if resulting from the negligence, strict ligiior
other legal fault of Customer or any other contresct
of Customer.

2)  Customer Customer shall be responsible for all loss or
damage to its vehicles, vessels, equipment and othe
property (to include the Pico IV) owned, hired,
chartered, operated or leased by Customer, its
customers, including Pico Energy, and other
contractors (or such other contractors’ subcorntratt
incident to or in association with the Services/and
the Project, and all iliness, bodily injury andfteath
of Customer’'s employees and the employees of its
customers, including Pico Energy, and/or of anyepth
contractors of Customer (or such other contractors’
subcontractors), howsoever caused and even if
resulting from the negligence, strict liability other
legal fault of Company or its subcontractors.

3) Residual As to any such matter not specifically
addressed in Paragraphs 9.a.1) and 9.a.2) above,
Company and Customer shall each be responsible for
any loss, damage, expense, liability, claim andlor
to the extent of its proportionate degree of neglae
or other legal fault.

b. Indemnity. Each party agrees to indemnify and hold harmless
(including legal fees and costs) the other partgiraf from any and

1 “Company” refers to Global and “Customer” refesdMammoet.
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all loss, expense, damage, liability, claim, sfuite and/or penalty
arising from or relating to any responsibility a&ied to it
pursuant to Section 9.a above. In furtherancehefforegoing,
each party shall waive any immunity from suit axdlesivity of

remedy afforded by any workers compensation orlaimaw.

Docket Entry No. 2-2 8 9. Global acknowledges th& agreement requires it to

indemnify Mammoet for Mammoet’s tortious conducattimay have caused the

death of Global's employee. Docket Entry No. 7&t109.

Team XVT Litd
(Owner)

MMAMMOET
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C. The Lawsuit and Settlement

While the Vessel was on its way to the Bay of Carhpe it experienced
technical issues and the Vessel Master requesatdhila Global dive team perform
an underwater inspection. During this inspecttbe,oxygen line to diver Bradley
Sprout was cut, depriving him of oxygen and trafya@sulting in his death.

Sprout’s estate filed suit in both state and feldeoart asserting various
personal injury claims. Docket Entry No. 2 at 3—Zhe parties agreed to a
settlement allocating responsibility among numeradsfendants. In the
agreement, Mammoet and Global agree to resolvadig@ute concerning who
must pay for River Till's exposure in this separd¢elaratory judgment action.
[I.  DiscussioN

Mammoet makes two arguments in support of its mwsthat Global must
cover Mammoet’s indemnity obligation to River TilFirst, it contends that River
Till is included as a third-party indemnitee undlee Mammoet—Global Services
Agreement. The Agreement requires Global to indmail claims related to the
death of a Global employee even if resulting frdva thegligence, strict liability,
or other legal fault of [Mammoet] or any othewntractorsof [Mammoet],” and
Mammoet argues River Till was its contractor. Detckntry No. 2 at 12-16;
Docket Entry No. 2-2 §89.a(1) (emphasis added).ofs&cMammoet contends that

even if River Till is not its “contractor” or otherse listed as an indemnitee in the
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Services Agreement, Mammoet’'s contractual liabitdyRiver Till is part of the
“loss, expense, damage, [and] liability” resultihgm the death of a Global
employee for which Global agreed to be responsibBection 9.b of the Services
Agreement. Docket Entry No. 2 at 16-19.

Both of these arguments must be evaluated in dgthe principle that the
“obligation to indemnify is to be strictly constdieand a court should not construe
an indemnity clause to impose liability for a lossther expressly within its terms
nor of such a character that the parties probaftignded to exclude the loss.”
Duval v. N. Assurance Co. of Am722 F.3d 300, 303 (5th Cir. 2013) (internal
guotation marks and citations omittedge also Robert C. Herd & Co. v. Krawill
Mach. Corp, 359 U.S. 297, 305 (1959) (“[Clontracts purporttoggrant immunity
from, or limitation of, liability must be strictlgonstrued and limited to intended
beneficiaries, for they are not to be applied teralamiliar rules visiting liability
upon a tortfeasor for the consequences of his geute, unless the clarity of the
language used expresses such to be the undergjasfdine contracting parties.”
(internal quotation marks and citation omitted)Jhis is because a “contract to
indemnify another for his own negligence imposeseatraordinary obligation.
Thus an indemnitor is entitled to express noticat tlnder his agreement, and
through no fault of his own, he may be called upmpay damages caused solely

by the negligence of his indemnitee. For the saessons express notice is
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required where a party seeks to shift his conteddtability to indemnify a third
party.” Corbitt v. Diamond M. Drilling Cq.654 F.2d 329, 333 (5th Cir. 1981).
The justification for express notice is even stemigp the latter situation of third-
party indemnification because a party is being Higdle for the conduct of an
unidentified entity about which it may lack usefuformation, such as its
experience or safety record.

A. Does The Services Agreement Between Mammoet and G&
Include River Till As An Indemnitee?

That express notice is lacking when it comes to khaei’'s argument that
Global is responsible for River Till's exposure aase River Till is a contractor of
Mammoet. Section 9.a(1) makes Global responsdsléhke death of its employees,
“even if resulting from the negligence, strict liglp or other legal fault of
[Mammoet] or any other contractors of [MammoetPocket Entry No. 2 at 12—
13. River Till is not Mammoet’s contractor for teample reason that there is no
contract between those entities (Mammoet’s confaadhe charter was with Boa).
SeeBLAcK’s LAw DicTIONARY 375 (6th ed. 2009) (defining “contractor” as a
‘party to a contract” or “one who contracts to dorlw or provide supplies for
another”); WEBSTER S THIRD NEW INTERNATIONAL DICTIONARY UNABRIDGED 495
(2002) (defining “contractor” as “one that contsach party to a bargain: one that
formally undertakes to do something for anothect);Bayou Steel Corp. v. Nat'l

Union Fire Ins. Cq.642 F.3d 506, 511 (5th Cir. 2011) (consideringdRls Law
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and Webster's definitions of “subcontractor” in &iping that a subcontract
requires the “pre-existence of a primary contract”)

Even if River Till were considered Mammoet’s subitactor—a dubious
proposition given that River Till is upstream froktammoet in the chartering
chain—the term “contractor” would not normally engmass subcontractors. That
Is especially true in this case because there ammerous references to
“subcontractor” elsewhere in the same section ef 3ervices Agreemensee
Docket Entry 2-2 § 9.a(1) (“[Global] shall be respible for . . . all iliness, bodily
injury and/or death of [Global's] employees and teenployees of any
subcontractors of [Global].”), including the othese reciprocal express
negligence clause for injuries of Mammoet employeesvhich Mammoet is
responsible “even if resulting from the negligensgict liability, or other legal
fault of [Global] or itssubcontractors? Id. § 9.a(2) (emphasis added). The
contrast is even starker with the subcontractogdage included in the indemnity
provision at issue iBreaux v. Halliburton Energy Sery$62 F.3d 358 (5th Cir.
2009), upon which Mammoet relies. In that caseitldemnitor agreed to cover

the conduct of the indemnitee “and its contracimsl subcontractor(s) of any

% This difference in which Mammoet agrees to covey msses resulting from its employee’s
death attributable to the conduct of Global “orsitdcontractors,” but Global does not indemnify
for losses resulting from its employee’s deathaiiged by Mammoet’s subcontractors may result
in part from the greater likelihood that Global, &ammoet's contractor, would hire
subcontractors. This reinforces the Court’'s doakpressed above, that an upstream entity like
River Till would be considered Mammoet’s subcontivac
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tier.” Id. at 361 (emphasis added). Finally, Mammoet segemsgant to use the
Himalaya Clause in its agreement with Boa to deful® is its contractor under
the Services Agreement with Global. Docket Entrg. N at 16. But that
Himalaya Clause—whose broad language gives riddammoet’s obligation to
indemnify River Till even though those parties dat contract with one another—
does not bind a nonsignatory like Glob&ee Will-Drill Res., Inc. v. Samson Res.
Co, 352 F.3d 211, 217 (5th Cir. 2003) (“It goes with®aying that a contract
cannot bind a nonparty.” (quotiteEOC v. Waffle House, In634 U.S. 279, 294
(2002)). If anything, the existence of the Himaaylause in the Boa—Mammoet
agreement—and its absence in the Mammoet—Globakeagnt—ifurther
demonstrates that Mammoet and Global did not atpeexpand the group of
indemnitees in their contract to include a thirdtypéke River Till.

Two cases briefly cited by Mammoet demonstrate tth@tianguage needed
to include third parties like River Till as inderte®s is lacking in this case. In
one, the indemnity provision between the owner ofeasel and its charterer
extended the owner's indemnity obligation to “affied companies” of the
charterer, one of which was ExxoBee Lirette v. Popich Bros. Water Trans., Inc.
699 F.2d 725, 726 n.4, 728 (5th Cir. 1983) (expteyrthat the owner’s “obligation
to reimburse [the Charterer] for amounts due todaxarose, not because of the

separate agreement [the Charterer] had with Exsonhbecause of [the Owner’s]
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express undertaking to make good to Exxon all doskes.”). In the other,
Halliburton had agreed to indemnify LLOG (an offslhavell operator) “and its
invitees” against claims by Halliburton employe@¥hen a Halliburton employee
was injured, LLOG sought indemnification not just fits own tort liability but
also for that it had agreed to pay in a separateeagent for Falcon, which had
provided the drill barge where the injury occurrdd_OG then filed suit against
Halliburton seeking to recover Falcon’s share ability. The Fifth Circuit ruled
in favor or LLOG because Falcon was LLOG'’s inviteend invitees were
identified as indemnitees in the Halliburton-LLOG&lemnity provision. St. Paul
Surplus Lines Ins. Co. v. Halliburton Energy Serusc., 445 F.3d 820, 821 (5th
Cir. 2006) (“The LLOG/Halliburton Service Contracktquired Halliburton to
indemnify LLOG and its invitees, which included €@h, against claims by
Halliburton employees.”)see also Mills v. Zapata Drilling Co722 F.2d 1170,
1174-75 (5th Cir. 1983) (finding that Zapata wagsrastee under the terms of an
indemnity agreement between two other parties dmas tthe indemnitor’'s
obligation extended to Zapata's conducyerruled on other grounds by Kelly v.
Lee's Old Fashioned Hamburgers, Inc. (Lee's Oldhikased Hamburgers of New
Orleans, Inc.)908 F.2d 1218 (5th Cir. 1990) (per curiam).

The list of indemnitees in section 9.a(1) of thenvhaoet—Global Services

Agreement does not include “affiliated companies™iavitees” of Mammoet, or
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some other term that might encompass River Tilly dammoet “or any [of its]
contractors” are identifled. Because River Tillnist a contractor of Mammaoet,
this provision fails to extend Global’s indemnitgligation to the tortious conduct
of River Till. Reading such a requirement into 8ervices Agreement would give
Mammoet a benefit that it did not negotiate andvidvich Global did not have
express notice.See Fontenot v. Mesa Petroleum ,Ct91 F.2d 1207, 1217 (5th
Cir. 1986) (“In determining whether an indemnityregment governs a particular
claim, the courts should look first to the languadethe agreement.”)see also
Foreman v. Exxon Corp.770 F.2d 490, 498 (5th Cir. 1985) (“Offshore’s
obligation to indemnify Exxon for Exxon’s contraatuliability to Diamond M
may arise only from the plainly expressed intentdrihe parties, spelled out in
unambiguous terms.”).

B. Is Global Responsible For Mammoet's Contractual Lidpility Arising
From The Death Of A Global Employee?

Even if unsuccessful on the “contractor” questiBtammoet contends that
Global nonetheless is on the hook for River Tillkstious conduct because the
language of Section 9.b of the Services Agreenemiroad enough to cover not
just Mammoet’s tort liabilities arising from the ath of a Global employee but
also its contractual liabilities. As discussed \ahothose contractual liabilities
arose from the Himalaya Clause in Mammoet's agre¢émdégth Boa, which

required it to indemnify River Till.
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Section 9.b provides that “Each party agrees termadfy and hold harmless
. . . the other party of and from any and all lesgpense, damage, liability, claim,
suit, fine and/or penalty arising from or relatitmgany responsibility allocated to it
pursuant to Section 9.a above.” Indeed, when deduin a clause listing the
covered indemnitees, “all loss,” “all liability,”nal “all claims” are the types of
broad indemnity language that courts have heldides contractual as well as tort
liability. See, e.g.Breaux 562 F.3d at 365 (“The agreement does not limit
indemnity to only tort claims for personal or bgdihjury, illness, disease, or
death, but the agreement unambiguously encompasesinity for Unocal and
‘its contractors,” in this case HES, against ‘albility’ arising out of those
claims.”). The problem for Mammoet is that sectdoh ties this broad language to
the “responsibility allocated” to a party in sectiB.a. And section 9.a(1) is best
read as making Global responsible only for theltahbility Mammoet incurs as the
result of the death of a Global employee. It raadelevant part that Global “shall
be responsible for . . . all iliness, bodily injugnd/or death of [its] employees and
the employees of any subcontractors of [Globaljéxer caused and even if
resulting from the negligence, strict liability, other legal fault of [Mammoet].”
The “legal fault” language of this express negliceertlause rejects Mammoet's

attempt to expand Global's indemnification obligatito include Mammoet's
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contractual indemnification obligatiofis.

The placement of “other legal fault” after “neglige” and “strict liability”
weighs against Mammoet's argument. “Legal liayiit-the term read to
encompass contractual liability Breaux—is a broader concept than “legal fault.”
“Liability” is a fairly generic term with applicabiy across the entire universe of
legal claims. Cf. Stine v. Marathon Oil Cp976 F.2d 254, 260 (5th Cir. 1992)
(“The clause uses the word ‘liability’'—‘a broad &gterm’ whose meaning
includes ‘legal responsibility’ and ‘responsibilifgr torts.” (citing BLACK'S LAw
DICTIONARY 914 (6th ed. 1990))Fed. Ins. Co. v. New Hampshire Ins. (489 F.
App’x 287, 291 (5th Cir. 2011) (per curiam) (“Whitee phrase ‘legal liability’
includes liability assumed by contract, the phrabakility imposed by law,” and

‘legally obligated to pay as damages’ do not.” (i 7A Lee R. Russ & Thomas

% In addition to the problem that section 9.b exglesncorporates section 9.a, Mammoet's
argument that section 9.b rather than 9.a(1) iskénwe provision defining the extent of the
indemnity obligation faces other difficulties. $ection 9.b on its own provides such broad
indemnification, then the express negligence clausection 9.a is superfluous. Mammoet tries
to argue that the express negligence provisioregtian 9.a “enlarges, rather than limits, the
scope of the indemnity coverage and does not thiéefact that the indemnity provision [9.b] by
its terms extends to any and all liability arisiigm or relating to the death of Brad Sprout,
including contractual liability.” Docket Entry Nd.1 at 8. But for section 9.a to enlarge the
indemnity obligation would mean that the broad laage Mammaoet cites in section 9.b creates
an indemnity obligation for contractual liabilityubnot tort liability—a result that makes little
sense.

The conclusion that section 9.a controls the sadpine indemnity obligation between
Global and Mammoet finds further support in theecésny indicating that such a provision
expressly identifying the indemnitee(s) is necegssarsatisfy the express notice requirement.
See, e.qg.Seal Offshore, Incv. American Standard, Inc736 F.2d F.2d 1078, 1081 (5th Cir.
1984) (“An indemnification of ‘any and all claimstill not include the negligence of the
indemnitee.”).
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F. Segalla, GucH ONINSURANCE §103:14 (3d ed. 2008)). “Fault,” on the other
hand, is a term usually connected with td8ee Cont’l Ins. Co. v. Sabine Towing
Co, 117 F.2d 694, 697 (5th Cir. 1941) (“It is thetkset rule that fault in legal
literature is the equivalent of negligencel’gwis v. Timco, In¢.716 F.2d 1425,
1434 (5th Cir. 1983) (Politz, J., dissenting) (“Faa blameworthiness. ‘Fault in
legal literature is the equivalent of negligencéquiotingCont’l Ins. Co, 117 F.2d
at 697)); BRAack’s LAw DicTIONARY 683 (9th ed. 2009) (defining fault as “[t]he
intentional or negligent failure to maintain sontanslard of conduct when that
failure results in harm to another person,” andnigs “contractual fault” as a
separate term); C.J.SENLIGENCE 815 (2013) (“Fault may be deemed to be

synonymous with . . . ‘negligence’.). That ordipaneaning of fault is reinforced
here by the canon @flusdem generjsvhich provides that when “general words
follow the enumeration of particular classes ofspes or things, the general words
will be construed as applicable only to personthimgs of the same general nature
or class as those enumerated”i re Katrina Canal Breaches Litig495 F.3d
191, 218 (5th Cir. 2007) (quotirkgrst Am. Title Ins. Co. v. First Trust Nat’'| Ass’n
(In re Biloxi Casino Belle Inc,)368 F.3d 491, 500 (5th Cir. 2004)). Mammoet
counters that reading “legal fault” to apply only tortious conduct renders it
redundant given the preceding term “negligence.’ock&t Entry No. 11 at 9

(“Legal fault’ must mean more than negligence laes ¢lause previously mentions
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‘negligence.”). But there is tortious conduct ttha distinct from negligence.
Unseaworthiness, which may have been a basisdfaitity in this case, is just one
example. See Davis v. Abdon Callais Offshore, Ji2013 WL 5775907, at *5
(S.D. Tex. Oct. 25, 2013) (noting the “subtle bugamingful distinctions between
negligence and seaworthiness claims” and that ‘aweghiness is conceptually
distinct from Jones Act negligence” (quoting Thon&hoenbaum, BMIRALTY
AND MARITIME LAW 8§ 6-25, at 494 (5th ed. 2011))). Economic tossich were
covered by the indemnity agreement at issugeumrall v. Ensco Offshore C@91
F.3d 316, 318 n.4 (5th Cir. 2004) (listing “misrepentation” as a tort covered
under the agreement), are another.

Mammoet cites cases finding that an indemnity @dawstended to
contractual as well as tort liabilities. The pbdgy of such an agreement is not in
doubt, but its existence again turns on the languaged. And the expansive
language that gave rise to the obligation for amttral liabilities in those cases
shows that the required express notice is lackarg.hInBreaux the Fifth Circuit
found that the “agreement unambiguously encompasdesnnity . . . against ‘all
liability’ arising out of those claims,” includingontractual liability. 562 F.3d at
365. That broad “all liability” language was rented elsewhere in the agreement
when it said the indemnity applied “to the maxim@xtent permitted by the
applicable law,” and referred to “each and eveage; irrespective’ of whether the
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indemnitee was ‘negligent . . . . or otherwise lgg&ble (with orwithout faultor
whether strictly liable or in breach of any warsgrit 1d. at 361 (italics added);
see alsoid. at 366 (relying on the “or otherwise legally lidblanguage). As
discussed above, the Services Agreement’s langusge the more limited term
“legal fault.” The contract language Bumral 291 F.3d at 316, is even more
emphatic about the extension of the indemnity aiiagn to contractual liability.
The indemnitor agreed to indemnify the indemniie®,well as its “contractors”
and “subcontractors,” againsall’ claims losses, costs, demands, damages, sulits,
... and causes of action of whatsoever nature or chtarac. . and whether
arising out of contract, tort,strict liability, unseaworthiness of any vessel,
misrepresentation, violation of applicable law amdiny cause whatsoever . . .”
Id. at 318 n.4 (italics in original). The languagehe Mammoet—Global Services
Agreement contains nothing of this sort. It is enbke the indemnity provision in
Corbitt, which led the Fifth Circuit to conclude that “tkeis nothing in the
contractual language itself or in the realitiestité situation in which the parties
executed [the indemnification agreement] whiche®f any such intention” to
“create a right of indemnity for independent coatual liabilities.” 654 F.2d at

334.
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[ll.  C ONCLUSION

For the reasons given above, Mammoet has not fokht source in its
agreement with Global that provides the expressceotecessary to pass its
obligation to indemnify River Till on to Global. iver Till is not included as a
third-party indemnitee in the Services Agreement] #hat agreement does not
provide indemnity for Mammoet's contractual liabds. Accordingly,
Mammoet's Motion for Summary Judgment (Docket EMry 2) isSDENIED and
Global's Cross Motion for Summary Judgment (Dockettry No. 7) is
GRANTED. Global shall file a proposed final judgment detent with this
ruling within seven days of the entry of this Memodum and Order.

SIGNED this 27th day of November, 2013.

%%regg Costa

United States District Judge
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