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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

RHONDA DURR,

Plaintiff,

VS. CIVIL ACTION NO. 3:13-CV-320

KORMAN ERWIN, MD, et al,

w W W W W W W W

Defendants.

MEMORANDUM AND ORDER

Plaintiff Rhonda Durr filed suit in state courtaagst an out-of-state drug
manufacturer and an in-state doctor alleging tr@tgenital birth defects her
daughter suffered were the result of Durr takingpEaluring her pregnancy. The
Defendants removed the case to this Court, argtiiag the in-state doctor was
improperly joined. Durr now seeks remand. In &ddito maintaining their
position that diversity jurisdiction exists becatise doctor was improperly joined,
the Defendants argue that this Court should stacqadings because of the
possible transfer of this case to the Zoloft mistidct litigation (MDL) court.

l. BACKGROUND

Plaintiff Rhonda Durr ingested the prescriptiveglfdoloft,” manufactured
by Defendant Pfizer, while she was pregnant. Doé&kdty No. 1-4 1 9, 12. Her
treating physician, Defendant Dr. Erwin Korman, qurébed the medication.

Id. 1 9. Durr alleges that Zoloft was defective arat thgesting it while pregnant
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caused her child to be born with congenital birétiedts, including cleft lip and
palate. Id. § 12. She alleges negligence, strict liabilitygligent design, failure to
warn and gross negligence claims against Pfizeleoeth on its failure to warn the
medical community that Zoloft was dangerous forgpent mothers to ingest.
Docket Entry No. 13 1 3. In the alternative, shegas a negligence claim against
Dr. Korman for prescribing Zoloft to Durr while skaas pregnant.

After this case was removed, a conditional transfder was issued to send
this matter to the Eastern District of Pennsylvéoiaconsolidated MDL pretrial
proceedings with other Zoloft casdsl. § 7. Durr filed a notice of opposition, and
the Judicial Panel for Multidistrict Litigation scheduled to rule on the transfer at
its December 5 session. Durr also filed a moteretnand, arguing that her claim
against Erwin was properly pled and thus completerdlity is lacking.

I[I.  MOTION TO STAY PROCEEDINGS

Pfizer asks the Court to stay proceedings pendiregransfer to the MDL
proceedings, arguing that a stay would maximizdcjat efficiency and keep
Pfizer from having to litigate the same issueshis Court that are being litigated
in similar cases pending in the MDL court. As Bfizecognizes, the Court has
significant discretion in deciding whether to stdys case pending possible
transfer to an MDL. Indeed, in a letter to the @adiscussing the potential

transfer of this case to the MDL, the Chairman led Panel on Multidistrict
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Litigation wrote that “the Panel would like to engdize that your jurisdiction
continues until transfer to the MDL — if the Pasel orders — becomes effective.
You should feel free to rule on any pending motjonsluding, but not limited to,
motions to remand to state court.” Letter from @han of the Panel — To
Transferor Judgeln re: Zoloft (Sertaline Hydrochloride Products bidty
Litigation, MDL No. 2342.

As other courts have noted, the Court would notessarily conserve
judicial resources by having the MDL court rule thve motion to remandSee,
e.g, Pennsylvania v. TAP Pharm. Prods., In€1l5 F. Supp. 2d 516, 521 (E.D. Pa.
2005) (noting that “the same degree of judicialbteses must be expended” in
either court “to make an assessment of which paftpuld prevail” on
jurisdictional issues such as a motion to remaBd)ragan v. Warner-Lambert
Co, 216 F. Supp. 2d 627, 630 (W.D. Tex. 2002) (hadimat “judicial efficiency
and economy are better served” by the court conegléhe motion to remand
before a transfer to the MDL court). The partiagéralready briefed the remand
iIssue in this Court—delay and costs would only&ase if the Court were to grant
the stay and leave the remand issue for the MDLltdouresolve at some later
date. And this Court has at least as much fantiliavith the law of the State in
which it sits, which governs the remand issue, assdthe MDL panel in

Pennsylvania. The Court therefore declines tceigsstay.
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[Il. MOTION TO REMAND

The improper joinder doctrine is a narrow exceptionthe complete
diversity rule. McDonal v. Abbott Labs408 F.3d 177, 183 (5th Cir. 2005). “The
party seeking removal bears a heavy burden of pgothat the joinder of the in-
state party was improper.'Smallwood v. Ill. Cent. R.R. G885 F.3d 568, 574
(5th Cir. 2004) (en banc). To establish impropainder, the party seeking
removal must show either: “(1) actual fraud in gieading of jurisdictional facts,
or (2) inability of the plaintiff to establish awuse of action against the non-diverse
party in state court.”Travis v. Irby 326 F.3d 644, 647 (5th Cir. 2003) (citation
omitted). Under the second test upon which Pfiekes, the removing party must
show “that there is no reasonable basis for th&idisourt to predict that the
plaintiff might be able to recover against an iatstdefendant.”Smallwood 385
F.3d at 573.

In assessing whether a plaintiff has a reasonasis lof recovery, the “court
may conduct a Rule 12(b)(6)-type analysis, lookimgally at the allegations of
the complaint to determine whether the complaiatest a claim under state law
against the in-state defendantld. “A motion to remand is normally analyzed
with reference to the well-pleaded allegations leé tomplaint, which is read
leniently in favor of remand under a standard simib Rule 12(b)(6).”Boone v.

Citigroup, Inc, 416 F.3d 382, 388 (5th Cir. 2005). The distciatirt must resolve
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all factual disputes and state law ambiguitiesawof of the plaintiff. Travis 326
F.3d at 649.

The “Rule 12(b)(6)-type analysis” that governs ioger joinder claims
often requires a Court to decide whether to applleR.2 in full, with its post-
Igbal and Twombly gloss, or the more lenient Texas fair-notice stadd See
Centro Cristiano Cosecha Final, Inc. v. Ohio Cass.ICo, 2011 WL 240335, at
*¥12-13 (S.D. Tex. Jan. 20, 2011) (explaining thf#fedences between the two
standards). Most district courts in this circuavk applied the state court standard,
given that “state court plaintiffs should not bejuged to anticipate removal to
federal court.”Warren v. State Farm Mut. Auto. Ins. C008 WL 4133377, at *4
(N.D. Tex. Aug. 29, 2008)cCal Dive Int'l, Inc. v. Chartis Claims, Inc2011 WL
5372268, at *5 (E.D. Tex. Nov. 7, 2011) (notingtttiae majority of courts to
address this issue have applied the state pleatanglard)Sanders v. Husgvarna,
Inc., 2012 WL 5210682, at *1 n.2 (S.D. Tex. Oct. 221 20(applying the state law
standard). But the Court does not need to debieléssue in this instance because
the Court finds that Durr has sufficiently pled hexgligence claim against Dr.
Korman under either pleading standard.

Durr has alleged that Dr. Korman was her treatihgsgian and that he
violated his duty of care by (1) inappropriatelgating her with Zoloft, (2) failing

to select a more appropriate and efficacious darghér, (3) prescribing Zoloft
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“off-label,” (4) failing to warn her regarding therth defect risks of Zoloft, and (5)
failing to act as a reasonable and prudent physici2ocket Entry No. 13 at 5. By
alleging that Dr. Korman was her doctor, Durr elkshled that he owed her a duty
to act as a reasonably prudent physician. Hegatilens, which include several
theories under which a court could find Dr. Kornmaagligent, give him fair notice
of the facts that would constitute a breach ofduty to her as a treating physician.
And her state court petition also establishes @&ldas the Court to find that the
causation and damages elements of her negligeare cbuld be satisfied. Even
under the more demanding federal pleading standdddsr has satisfied her
burden of establishing a plausible clai®ee Bell Atl. Corp. v. Twomblg50 U.S.
544, 565 n.10 (2007) (noting that a complaint ig&htto the “simple fact pattern”
laid out in the negligence form in the AppendixFafrms of the Federal Rules of
Civil Procedure would be sufficiently pled because“‘defendant wishing to
prepare an answer . . . would know what to answ&®&n. Elec. Capital Corp. v.
Posey 415 F.3d 391, 396 (5th Cir. 2005) (noting thatgligent misrepresentation
claim in which plaintiff asserted that defendarftsléd to exercise reasonable care
in obtaining the information concerning [a compa&jyfinancial condition”
sufficiently stated a claim)Cunningham v. Offshore Specialty Fabrications, ,Inc.
543 F. Supp. 2d 614, 641 (E.D. Tex. 2008) (fincanglausible federal claim when

plaintiffs alleged that “Defendants were negligant their hiring practices,
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resulting in unsafe work conditions and real oreptial bodily injury to the
Plaintiffs”).

Courts in this district have found less thorouglegations sufficient in
pharmaceutical cases in which an in-state doctsralso sued. IRlores v. Merck
& Co., Inc, for instance, the plaintiff alleged that a doatdro prescribed Vioxx to
the plaintiff was negligent for (1) failing to wa(8) failing to properly monitor the
effect of the drug and (3) failing to offer a safa@ternative drug. 2006 WL
3302545, at *2 (S.D. Tex. Nov. 10, 2006). The Gamted that the plaintiff had
sufficiently pled all of the elements of a medicadlpractice claim and that the
doctor was therefore properly joined as a paity. at *2-3. In another case, the
court accepted bare-bone allegations that a deghsr negligent for “fail[ing] to
warn and/or negligently prescrib[ing] the medicati€elebrex to Plaintiff.”
Sauceda v. Pfizer, Inc2006 WL 3813777, at *2 (S.D. Tex. Dec. 26, 2006).
Courts in other districts have also remanded pheeotécal cases in which
negligence was alleged against an in-state doctallegations no more specific
than those in this cas&ee, e.g., Stone v. Baxter Intern., |2009 WL 236116, at
*6 (D. Neb. Jan. 30, 2009) (granting a motion tmaad when plaintiff alleged that
medical providers were negligent for administeraogitaminated drug)schultz v.
AstraZeneca Pharm., L.P2006 WL 3797932, at *4 (N.D. Cal. Dec. 22, 2006)
(finding that allegations that a doctor prescriloedgs for unapproved uses, failed
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to monitor, and failed to warn of serious adverectes stated a “colorable claim
of professional negligence”Rice v. Pfizer, In¢.2006 WL 1932565, at *2 (N.D.
Tex. July 7, 2006) (rejecting fraudulent joindeaiod similar to the one brought
here because plaintiffs had “adequately pleadeddte elements of a claim for
medical malpractice.”).

Pfizer's core concern with Durr’s allegations agaiDr. Korman is not the
specificity of the allegations but their inconsrstg with the allegations against
Pfizer that contend Pfizer failed to warn the matl@ommunity about the dangers
of Zoloft. Indeed, most of the petition challendg®izer’s failure to warn and then,
in one brief paragraph, alleges in the alternathv& Dr. Korman knew about
Zoloft’'s dangers and negligently failed to warn Dabout those dangers. Pfizer
argues that Durr’s “conclusory allegations agaiistKorman, which are directly
at odds with [her] claims against Pfizer, are fartevidence that Dr. Korman was
joined as a defendant solely to defeat federadglction.” Docket Entry No. 18 at
8. But Texas law permits Durr to “set forth two ropre statements of a claim
alternatively or hypothetically, either in one cbwn defense or in separate counts
or defenses . . . regardless of consistency.” RexCiv. P. 48. And because the
Court has found that Durr has adequately pled la@mcagainst Dr. Korman, that
claims’ inconsistency with her claim against Pfizdwes not defeat diversity
jurisdiction.
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Pfizer citesHeirs of the Estate of Flores v. Merck & Gas support for its
argument that when allegations against a drug naatwier and an in-state doctor
are incompatible, a court can find that the doetas fraudulently joined. 2004
U.S. Dist. LEXIS 28017 (S.D. Tex. Mar. 15, 2004The plaintiffs’ petition in
Flores however, was completely bereft of any allegati@agsinst the doctor
beyond a description of his role in prescribing thedication that led to the
plaintiffs’ injuries. And theFlores Court did not take into account that Texas law
allows a plaintiff to assert alternative claim€ompare Continental Sav. Ass’'n v.
Maheney 641 S.W.2d 290, 292 (Tex. App.—Houston [14th [Did982, writ
refused n.r.e.) (citation omitted) (explaining tHacause a plaintiff might not
know at the outset what facts will later be estdidd, it is prudent to plead
“multiple theories and seek alternative and incstesit relief.”).

Because Pfizer has failed to show that “there sohitely no possibility that
[Durr] will be able to establish a cause of acti@gainst Dr. Kormansee Green
707 F.2d at 205, diversity jurisdiction is lacking.

IV. Conclusion

For the reasons discussed above, the Court exeiitssdiscretion to rule on
Durr’'s motion to remand prior to any MDL transfddecause the Court finds that
Durr's claim against Dr. Korman is adequately pléte Court does not have

subject matter jurisdiction over this matter andstmgémand it to state court. The
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Plaintiff's Motion to Remand (Docket Entry No. 1i3)thereforeGRANTED and
IT IS ORDERED that the above-captioned causeREMANDED to the 149th
Judicial District Court of Brazoria County, Texas.

SIGNED this 19th day of November, 2013.

%gg Costa

United States District Judge
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