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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

TRYSHATEL MCCARDELL,

Plaintiff,
VS. CIVIL ACTION NO. 3:13-CV-439
UNITED STATES DEPARTMENT O
HOUSING AND URBAN
DEVELOPMENT, et al,

Defendants.

(m(m(m(m(mtucmcmtmcm(m

MEMORANDUM AND ORDER

One of the last major laws enactddring the Civil Rights Era, the Fair
Housing Act has played a critical role @sombating housing discrimination since
its enactment in 1968. Courts hayepked the Act not only in cases involving
individual “refus|als] to sell or rent” on theasis of race or other protected classes,
42 U.S.C. 8§ 3604(a), but also in casdmllenging broader practices such as
“mortgage ‘redlining,’” insurance redliningacial steering, exclusionary zoning
decisions, and other actions by individualsgovernmental units which directly
affect the availability of housing to minorities.” Southend Neighborhood
Improvement Ass’n v. Cnty. of St. CJ&id3 F.2d 1207, 1209 (7th Cir. 1984).

That final category includes challersgéo public housing decisions. Yet

despite the robust body of case law in this area, this case involves a section of the
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Act concerning public housing that no cobds previously addressed. A statute
enacted as part of th@uality Housing and Work Responsibility Act of 1998
provides that:

Notwithstanding any other provisioof law, replacement public

housing units for publibilousing units demolished in accordance with

this section may be built on theiginal public housing location or in

the same neighborhood as the orgipublic housing location if the

number of the replacement public hmgsunits is significantly fewer

than the number of units demolished.
42 U.S.C. § 1437p(d). Defemia contend that this “notwithstanding any other
provision of law” clause bars a Fair Howg Act claim challenging plans to rebuild
public housing on sites in Galvestavhere longstanding housing units were
demolished in the afterath of Hurricane lke.
l. BACKGROUND

A. The Demolition

The novel issue concerning applicationtluf statute arises, as novel issues
often do, from unusual facts. In 2008yrricane Ike wreaked havoc on Galveston,
causing substantial damage gablic housing on the ish@. The next year, the
City of Galveston issued Notices of Unsafe Conditions finding that the public
housing was “unfit for human occupancyThat prompted the Galveston Housing
Authority (GHA) to send a letter tBlUD announcing its intent to demolish two

public housing sites (@ander Homes and Palm Terrace) without following

HUD’s full regulatory process. Loneétar Legal Aid, a nonprofit legal
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organization that represents low-incomdividuals, filed a complaint with HUD
opposing the plan to demolish the units algsof the ordinary process. This
concern was soon resolved when Lona @ind the GHA entered into a settlement
agreement in March 2009As part of that settlenme, GHA agreed to build
replacement housing at the same sites.

With Lone Star’s concerns resolyeg@dHA underwent the regulatory process
by submitting to HUD an application fadhe demolition of 136 units at Cedar
Terrace and 133 units at Magnolia Homesletters dated April 14, 2010 and June
17, 2010, HUD approved the demolition. diet Entry No. 144-1 at 5-16. The
April letter stated that “[b]Jased upon awview, and finding that the requirements
of 24 C.F.R., Part 970 and Section 18tloe¢ Act have beemet, the proposed
demolition . . . is hereby approvetl.ld. at 15.

B. The Plan To Rebuild

In the years following the demolition, tlpgan to rebuild public housing in
Galveston generated much controver&HA'’s development proposal—for which
HUD has not yet granted finapproval—seeks to develop 49 public housing units
at Cedar Terrace, along with 60 markderanits and 13 project-based voucher
units. At the Magnolia Homes site, the plarto rebuild 64 public housing units,

along with 78 market-rate units and 18 project-based units.

' These letters refer to Magnolidomes, but Cedar Terrace waslided as part of Magnolia
Homes for administrative purposes.
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C. This Lawsuit

After efforts to persuade local govemant to not rebuildublic housing in
Galveston failed, individuals and the I@&ston Open Government Project filed
this lawsuit seeking to enjo the rebuilding. A wavef motions to dismiss and
amended complaints pared down the lawsdihe defendants that remain are the
GHA, City of GalvestonHUD and its Secretary. The sole plaintiff whom the
Court found had standing to sue is TryghdcCardell. Docket Entry No. 105.

And only one claim remains. This Court dismissed the Administrative
Procedure Act claim asserted against HO&cause it did not challenge a final
agency action. DockeEntry No. 129.  McCardell voluntary dismissed her
constitutional claims after concludingaththere was insuffient evidence of
intentional discrimination. Docket EgtrNo. 135 {2. That leaves the claim
asserted under what is generally referred to as the “Fair Housing Act,” but
technically is Title VIl of the Civil Rghts Act. The Third Amended Complaint
alleges that the plan rebuild public housing on th€edar Terrace and Magnolia
Home sites perpetuates “racial segregaitiotne City of Galveston and Galveston
County and fail[s] to . . . affirmatively . . further fair hosing opportunities in
violation of Plaintiffs’ rights under th&air Housing Act.” Docket Entry No. 118

at 138.

> Shaun Donovan was HUD Secretary when the casdiled and remains listed as a defendant.
Recently, however, Julian Castro was appointed to that position.
4/13



McCardell filed a motion for a prelimany injunction. After reviewing the
briefing and applicable law and prior the hearing on that motion, the Court
notified the parties that section 1437p(dy®twithstanding” provision prevented
McCardell from establishing a substantial likelihood of success on her Fair
Housing Act claim. Doaokt Entry No. 130. McCartlethen dismissed her
constitutional claim, making a heag on the injunction motion unnecessary.
Docket Entry No. 135. After a confermn call in which McCardell’'s counsel
expressed her desire for dfiddive ruling on the aplication of section 1437p(d)
in order to facilitate an appk the Court set a schedute the Defendants to file a

motion for summary judgmenthich is now fully briefed.

* The Federal Defendants had raised the section 1437p(d) issue in response to McCardell's
motion for preliminary injunction. It was notjgarely raised in theiRule 12(b) motion to
dismiss, which is why the Court requessemnmary judgment briefing on the issue.

The Federal Defendants’ Rule 12 motion dossksdismissal of the Federal Defendants
on sovereign immunity grounds. Because this suit only seeks injunctive relief (sovereign
immunity would bar a claim against the Unitsthtes for damages under the Fair Housing Act),
section 702 of the Administrative Praltge Act waives sovereign immunitySee5 U.S.C. §
702; Trudeau v. Fed. Trade Comm’Aa56 F.3d 178, 186 (D.C. Cir. 2006) (“There is nothing in
the language of the second sentence of 8§ 702ehkaicts its waiver tsuits brought under the
APA. The sentence waives sovereign immufoty‘[a]n action in a courof the United States
seeking relief other than money damagest for an action brought under the APA.Xjander
Zee v. Renor3 F.3d 1365, 1371 (5th Cir. 1996) (“Sectitd2 of the APA provides for judicial
review of ‘agency action,” and wees sovereign immunity for @&ims ‘seeking relief other than
money damages.”)Chamber of Commerce v. Reictd F.3d 1322, 1328 (D.C. Cir. 1996)
(“APA’s waiver of sovereign immmity applies to any suit [foinjunctive relief] whether under
the APA or not.”);see also Bowen v. Massachuse#87 U.S. 879, 899 (1988) (“Moreover,
while reiterating that Congress intended ‘suitsdamages’ to be barred, both Reports go on to
say that ‘the time [has] now come to dlmate the sovereign immunity defenseaihequitable
actions for specific reliehgainst a Federal agency or officer acting in an official capacity.”
(quoting Maryland Dep’t of Human Res. ep’t of Health & Human Servys763 F.2d 1441,
1447 (D.C. Cir. 1985) (quoting the APA’s legisia history)) (emphasis in original)).
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Il ANALYSIS

Defendants argue that summary judgrnis warranted because section
1437p(d)’'s “notwithstanding any otherguision of law” clage precludes a claim
under Title VIII of the Civil Rights At that challenges the rebuilding of
“significantly fewer” public housing unitghan existed on a site prior to a HUD-
approved demolition. McCardell challengbs application the “notwithstanding”
provision on two levels. First, she comtis the requirements for section 1437p(d)
are not satisfied because the demolition wasapproved pursuant to that statute.
Second, she argues that even if ihditions are met, the “notwithstanding”
provision “should not be read to remd#he Fair Housing Act meaningless.”
Docket Entry No. 110 at 2.

A. Does Section 1437p(d) Apply?

Section 1437p(d) applies to public using rebuilt on a demolished site
when (1) the demolition v&a“in accordance with this section” and (2) “if the
number of the replacement public housingtsums significantly fewer than the
number of units demolished.” 42 U.S.C. § 1437p(d).

In an argument not raised until she dila motion to reconsider the Court’s

preliminary injunction rulig, McCardell contends that the demolition was not

Of course, even if the Federal Defendang®yesovereign immunity from this suit, the
claims against the City of Gaston and GHA would require th@ourt to address the section
1437p(d) issue.
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pursuant to section 1437p, but insteads accomplished pursuant to section
1437v. Section 1437v allows HUD to awagdhnts to “carry out revitalization
programs for severely disissed public housing.” 42 UG 8§ 1437v(d)(1). If it
governed the demolition process, it might help McCardell avoid the
“notwithstanding” defense because it estthat “[s]everely distressed public
housing demolished pursuant to a revitdiaa plan shall not be subject to the
provisions of section 1437p ofightitle.” 42 U.S.C. § 1437v(Q).

But McCardell offers no evidence imditing that the demolition of Cedar
Terrace and Magnolia Homes was undertgkersuant to section 1437v. Section
1437v involves the awarding of grants, aradhing in the approval letters indicates
that approval of the demolition plan was asated with the awaling of a grant.

In addition, a HUD official who administs section 1437v programs states that
GHA'’s demolition was not pursuant to a caetipve bidding process administered
under that statute. Docket Entry Nb44-2 f12-15. Finally, despite section
1437v’s requirement that both HUD and thumding recipient publicly disclose
projects awarded under that statigee42 U.S.C. 88 1437v(k-I), McCardell has
not identified any such disclosures.

This discussion about the lack ofyagvidence implicating section 1437v is
unnecessary, however. The HUD demolitapproval letters leave no doubt that

the demolition was approved pursuanséztion 1437p. The April 15, 2010 letter
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first states that HUD has “reviewed the Bggtion and find it tdbe consistent with
Section 18 of the Act.” Docket Entry Nb44-1 at 15. It thestates “[b]ased upon
our review, and finding that the regemments of 24 CFR, Party 970 afdction 18
of the Acthave been met, the proposednddtion . . . is hereby approved.id.
(italics added). The June 17, 2010 letsgain refers to Section 18: “The
Department further acknowledges th@HA submitted the above referenced
applications to formalize this demoliti@md to evidence that the demolition was in
compliance withSection 18 of the A@nd 24 CFR Part 970.” Docket Entry No.
144-1 at 8 (italics added).

Where is Section 18 of the United Staktésusing Act codied? At Title 42
United States Code, Section 1437p(d)See Veterans Affairs and HUD
Appropriations Act, Pub. LNo. 105-276, 112 Sta2461, 2573 (1998) (including
as part(d) under “Sec. 18. Demolition andpaisition of Public Housing” the same
language that appears at 42 U.S.C. § 1437p%dp also, e.g24 C.F.R. § 906.35
(“The provisions of section 18 of tHEO37 Act (42 U.S.C. 143%j . . .”). The
record thus indisputably establish#wat the demolition ofCedar Terrace and

Magnolia Homes was approved pursuant to section 1437p.

* Because the approval letters unambiguousle stat approval of the demolition was granted
pursuant to “Section 18,” which modified as section 1437p, adiscovery on this issue would

be futile. Moreover, McCardell’'s request for that discovery in her motion for reconsideration is
at odds with her earlier recommendation that @ourt issue a final ruling on the effect of 42
U.S.C. 8§ 1437p in order to facilitate anpapl. The Court and parties relied on that
representation in setting a sdiade for summary judgment briefing.
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McCardell does not contest the othmandition of the “notwithstanding”
statute: whether the rebuilding will résun “significantly fewer” new public
housing units “than the number of undsmolished.” 42 U.S.C. § 1437p. HUD
regulations defining the ambiguous tefsignificantly fewer” provide that the
standard is satisfied if ¢hnew public housing units are mabre than 50 percent of
the number of public housing units in tleeiginal developmenn 24 C.F.R. §
905.602(d)(5)(1)). McCardell does not allenge the reasonableness of this
regulation in defining “significantly fewerbr dispute that the number of public
housing units in the proposed redeveloptialts under its 50 percent threshold.

Section 1437p(d) thus applies in this &saand the Court will turn to what
has been McCardell's primary argumenhich challenges the preemptive force of
the “notwithstanding” language.

B. Does Section 1437p(d)’s “notwithstanithg any other provision of law”
language supersede o#tr Housing Act statutes?

McCardell argues that section 1437p(d) “should not be interpreted to allow
Defendants to avoid their responsibilitiesdan the Fair Housing Act.” Docket
Entry No. 110 at 2. Whatever nitethat argument may have from a policy
perspective, the question before thwu@ is one of congressional intent.

That intent is evident from the statig broad language that public housing
can be rebuilt on a demolished site if it désin significantly fewer units than the

number of units demolished “notwithetding any other provision of law.” The
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Supreme Court has explained that “the wd such a ‘notwithstanding’ clause
clearly signals the drafter’s intention that the provisions of the ‘notwithstanding’
section override coh€ting provisions of ay other section.” Cisneros v. Alpine
Ridge Grp, 508 U.S. 10, 18 (1993) (citation omitted).also noted that “Courts of
Appeals generally have ‘interpreted dami“notwithstanding” language . . . to
supersede all other laws, stating that ‘[@ackr statement is difficult to imagine.”

Id. (quoting Liberty Mar. Corp. v. United State928 F.2d 413, 416 (D.C. Cir.
1991) (internal citkons omitted));see also United States v. DeC&20 F.3d 534,
540 (5th Cir. 2010) (“[T]he Supreme Counas recognized that the use of a
‘notwithstanding’ clause signals Congressional intent to supersede conflicting
provisions of any other statute.”).

Two difficult issues that sometimes a&riwith “notwithstanding” statutes are
absent here. The “notwithstanding” statute is not being asserted against a
subsequently enacted provision of the Housing Act, but one that was on the books
more than a quarter century befo@ongress added the language in section
1437p(d). Compare New Jersey Air Nat. GuardFed. Labor Relations Autt677
F.2d 276, 283 (3d Cir. 1982) {Notwithstanding any other provision of law.’A
clearer statement is difficult to imagingection 709(e) must be read to override
any conflicting provision of law in exigtee at the time that the Technician Act

was enacted. Application of this statemisness certain, however, with respect to
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a statute such as the Labor—Management Act, ad@gftedthe Technician Act.”
(italics in original)). And it is being assed against a core provision of federal
housing law of which Congress wouldveaundoubtedly been aware when it
enacted the “notwithstanding” provisiomot against a statute outside of the
housing context.CompareOregon Natural Res. Council v. Thom&82 F.3d 792,
796 (9th Cir. 1996) (holding that “notwgtanding” provision in federal statute
involving timber sales “is best interpreted as requiring the disregard only of
environmental laws”). The argument that the “notwithstanding” provision applied
outside of the Housing A¢b bar McCardell's constitugnal claims asserted under
sections 1981, 1982, and 198ad concerned the Court for precisely this redson,
but McCardell's voluntary dismissal tfose claims avoids that issue.

The plain language of the broad “ndatwstanding” provision thus warrants
summary judgment in favor of Defendanbn the Fair Housing Act claim.
Recourse to legislative history is notmanted in light ofthe unambiguous text,
but the Court will mention it only to pwvide a possible answer to the policy
concerns that McCardell raises. A Seratanmittee Report on the bill that led to
the enactment of the original, temporamsrsion of section 143®{d) explained as

follows:

® Congress cannot, of course, supersede thetiidits. The defense argument, however, was
that it could override these statutory enactmerdsehable the assertion of constitutional claims
in federal court.
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The Committee recognizes thaesand neighbdiood standards
are an outgrowth of fair housingwa that seek to prevent PHAs
[Public Housing Authorities] or lmalities from concentrating public
housing units in areas with already high numbers of minority or
impoverished families. This praion would only permit replacement
housing to be built in minority olow-income neghborhoods when
the overall effect would be to aace the number of public housing
units in such neighborhoods. é&'lprovision would also reverse a
troubling side effect of regulatprpolicy; redirecting development
through impaction standards limitsdiral investment in desperately
poor and minority neighborhoods.

S. Rep. 103-174, &8 (Nov. 9, 1993).eprinted in1994 U.S.C.C.A.N. 232, 261.

It is important to note that then6twithstanding” provision applies only to
the decision for units “to be built,” which hapseto be what is challenged in this
case. The housing policies that are@dd after the new units are rebuilt and
residents move in would be subjectTitle VIII challenges like any other public

housing decisions.
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[ll.  CONCLUSION

For the reasons discussed above, Defendants’ Joint Motion for Summary
Judgment (Docket Entry No. 141) GRANTED and McCardell's Motion for
Reconsideration of the denial of tineotion for preliminary injunction (Docket
Entry No. 139) isSDENIED. The Title VIII claim assged in Count Two of the
Third Amended Complaint will beDISMISSED WITH PREJUDICE. A
separate final judgment will enter.

SIGNED this 5th day of August, 2014.

Moy o

“Gregg Costa
United States Circuit Judge

" Sitting by designation.
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