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United States District Court
Southern District of Texas

ENTERED
IN THE UNITED STATES DISTRICT COU RT 2ctoper 19, 2020

David J. Bradley, Clerk

FOR THE SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION

No. 3:19-cv-233

ZANE SWEETIN AND MICHAEL STEFEK, PLAINTIFFS,
V.

CITYOF TEXASCITY AND WENDELL WYLIE, DEFENDANTS.

MEMORANDUM OPINION AND ORDER

JEFFREYVINCENT BROWN, UNITED STATESDISTRICT JUDGE.

Zane Sweetin and Michael Stefekork for a private ambulance servike.
They allege that while transporting a patient ixd® City, Wendell Wylie, the
city's EMS administrator, illegally detained thehThey have sued the defendants,
Texas City and Wylie, asserting claims under 42.0.Section1983 and for false
imprisonment

The defendants move under Rule 12(b)(6) to dismibg false
imprisonment claint.Because Texas has not waived governmental immudaity

that intentional tort, the city is immune from®iis for Wylie, the defendants argue

1Dkt. 1at 1.

2|d. at 2.

31d. at 23, 56.

4 Dkt. 16.

5]d. at 3;see alsdlex. Civ. Prac. &Rem. Cod®101.057(2)Goodman v. Harris Cnty571
F.3d 388, 394 (5th Cir. 2009)ex Dept of Pub. Safety v. Pettd4 S.W.3d 575, 580 (Tex. 2001).
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the claim against hinfails under the Texas Tort Claims Act’s electioftiremedies
mandatef Under that provision, a plaintiff must elect to ither a governmental
unit or an employee of that unitWhen a plaintiff sues a governmtanh unit, it
“‘constitutes an irrevocable election,” barring sagainst or recovery from “any
individual employee ofthe governmental unit regagithe same subject mattet.”
Moreover, when a plaintiff fails to elect and suexh the unit and an employee,
the employee must be dismissed from the action “edmately” upon the unit’s
motion ?

Thecity and Wyliemaintain that by naming botthefendantsn the original
complaint the plaintiffs effectively elected to proceed ags only the city for false
imprisonment In response, the plaintiffs contend they intendedassert the
falseimprisonment claim against only Wylie, not the ¢l fact they made clear
in their first amended complaint: “Plaintiffs sue only Wendelylie for false
imprisonment and not The City of Texas City, TeX&sThey also lean heavily on
the standard of reviewt.courts should liberally construe the complaintawdr of

the plaintiff, taking a true all the pleaded facts.

6 Dkt. 16 at 4;see alsdlex. Civ. Prac. & Rem. Cod®101.106(a).

7 SeeTex. Civ. Prac. & Rem. Cod&101.106;Bustos v. Martini Club, In¢599 F.3d 458,
462 (5th Cir. 2010).

8 Tex. Civ. Prac. & Rem. Cod®101.106(a).

91d. at 8101.106(e);see also Thomas v. Tex&94 F.Supp. 3d 576, 5992 (N.D. Tex.
2018).

10 Dkt. 16 at 4.

1Dkt. 18 at 12.

2 Dkt. 159 20.

13Dkt. 18 at 3.

14 See Campbell v. Wells Fargo BanK.A, 781 F.2d 440, 442 (5th Cir. 1986). “The
guestion therefore is whether in the light mostoiable to the plaitiff and with every doubt
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The original complaint is just seven pages lpngmes just two defendants,
the city and Wylie and pleads just two court®ne under section 1983 for
constitutional offenses and one for false imprisemt) a statdaw intertional
tort. Even construing liberally in favor of the plaiffs, the complaint reads just
one wayit’s a lawsuit withtwo claims, each made against both defendants.

Two sentences composhkeentirety of theplaintiffs’ falseimprisonment
claim in theiroriginal complaint!®® The first merely lists the elements of the cause
of action: “(1) willful detention; (2) without coresit; and (3) without authority of
law.”6 The second avers that “Wylie was not a peace office was there any other
reason to legéy detain the plaintiffs.*” The plaintiffsargue ths second sentence
signals they are suing only Wylie for this td#tBut it looks more like factual
backup for theclaim’s third element~without authority of law.”The sentence
does not express that the claim is asserted ordinagy Wylie and not the city.

Moreover, throughout the complaint, the plaintifgess that Wylie was
acting on behalf of the city.Paragraph 5 ishe most explicit:

Defendant, Captain Wendell Wylie is the EMS admtirasor for Texas

City. At all times material herein, Wylie acted puwmant to his

authority as Texas City EMS Administrator and ispensible for
carrying out the decisions, policies, and ordinanceade by City

resolved in his behalf, the complaint states anlidvelaim for relief.” Shipp v. McMahon234
F.3d 907, 911 (5th Cir. 2000).

15 Dkt. 191 19-20.

1B1d. at § 19 (first citing WakMart Stores, Inc. v. Rodrigue82 S.W.3d 502, 506Tex.
2002);and then citingsears, Roebuck & Co. v. Castill®93 S.W.2d 374, 375 (Tex. 1985)).

171d. at 1 20. Interestingly, this statement comes just seoésrafter this sentence: “Wylie
was a licensed peace officetd’ at § 18.

18 Dkt. 18 at 2.

91d. at11, 5, 8, 18.



Commissioners. In the alternat[yeWendell was acting outside his
governmental authorit§?

As the defendants note in their reply brief, whdaimptiffs assert claims against
governmental employees for “conduct occurring dgtime course of their official
responsibilities,” courts assume those claims ag&irest the employees in their
official capacity?!And the Fifth Circuit has held, “We treat suits ag& municipal
officials in their official capacities as suits agat the municipality itself.22

The defendants also notécorrectly, that the plaintiffs cannot undo their
election of remedies by amending their pleadidg®nce the election is made in
the original complaint, it is irrevocab¥fe.

The plaintiffs final argument isthat the Tort Claims Act’s electioof-
remedies provision in general, and its irrevocapiin particular, simply cannot
apply in federal court® For one thing, they insist, “[tlhe Supremacy Clause
dictates that state law bow to federal |284But the plaintiffs are forgetting the
Eleventh Amendment. The Supreme Court has plaany, for over a century, held
that the Eleventh Amendment standstiois presupposition: “first, that each State
IS a sovereign entity in our federal system; ancbsel, that fi]t is inherent in the

nature of sovereignty not to be amenable to thé suan individual without its

20|d. at95.

21Dkt. 19 at 3 (quotin@uinn v. Guerrerp863 F.3d 353, 361 n.2 (5thrCR017).
22 Jones v. City of Houstqr56 F. App’x 341, 346 n.2 (5th Cir. 2018).

23Dkt. 19 at 2.

24 See Alcala vTex.Webb Cnty,.620 F. Supp. 2d 795, 808 (S.D. Tex. 2009).
251d.

26 Dkt. 18 at 56.

271d. at 5.



consent.?8 From that presuppositionhé Court has long maintained “that federal
jurisdiction over suits against unconsenting Stasas not contemplated by the
Constitution when establishing the judicial powétlee United States?®

So how do we know whether Texas has consented sube Like the other
States, “Texas is inviolably sovereig#.”"Nevertheless, in 1969, its Legislature
enacted the Tort Claims Act toconsent to be sued, bubnly in certain
circumstances3 As the Texas Supreme Court has héldye Act did not abolish
soverign immunity, and we must look to the terms of tha# to determine the
scope of its waiver?2 And because of the Eleventh Amendment, that’s as for
federal courts as it is for state courté.e Fifth Circuit haseadily and frequently
adheedto the boundaries offexass$ sovereign immunityaslaid out in its Tort
Claims Act33 The idea that the Supremacy Clause forecloses federal cburts
recognition of the Act isinfounded

Beyond the Supremacy Clausketplaintiffs also argue that the electioft
remedies provision is merely procedural, “certaimdy substantive,”and so should

be “disregarded in the federal courfs.A similar argument, underie R. Co. v.

28Seminole Tribe ofla. v. Florida, 517U.S. 44, 54 (1996(alteration in originalquoting
Hans v. Louisianal34 U.S. 1, 13 (1890()quoting THE FEDERALIST NO. 81, at 487 (Alexander
Hamilton) (Clinton Rossiter ed., 196}))

29|d. at 54 (quotingHans 134 U.S. at 15).

30 Wassonnterests, Ltd. v. City of Jacksonvilk89 S.W.3d 427, 429 (Tex. 2016).

31Univ. of Tex. Med. Branchat Galvestorv. York 871 S.W.2d 175, 177 (Tex. 199@&jting
Tort Claims Act, 61st Leg., R.S., ch. 292, 1969 .T@gn. Laws 874874)

32Kerrville StateHosp. v. Clark923 S.W.2d 582, 584 (Tex. 1996).

33 See, e.g., Wilkerson v. Univ. of N. Te/8 F.3d 147, 1582 (5th Cir. 2017)Bustos v.
Martini Club, Inc, 599 F.3d 458, 46264 (5th Cir. 2010;) Goodmanv. Harris Cnty, 571 F.3d
388,394 (5th Cir. 2009)

34Dkt. 18 at 5.



Tompkins®>was addressed idlcala.3® In that case, the coudietermined that the
electionof-remedies provision amounts to a substantive padidyancing the
purposes of governmental immunity, not merely agedural rule, and so it
neither runs afoul dgrie nor conflicts with the Federal Rules of Civil Praege 37
Moreover,the courtalso held federal law would not countenance allgvhe
plaintiffs to circumvent the electionf-remedies mandate. “Put simplylie court
stated,

Defendants have a statutory right to obtain immegldasmissal upon

the filing of amotion by the [government unit], and allowing Plaifs

to amend their pleading in contravention of the cgtn|[-]of

[-]remedies provision of Section 101.106(e) woulduwlesn undue

prejudice to Defendants and severely undermine State’s
substantivepolicy.38

This court adoptgélcala’s reasoning in its entirety.
* % %
The court grants the defendants’ partial motiordiemiss. The plaintiffs’
falseimprisonment claim is dismissed@he only claim remaining in this case is the
plaintiff's section1983claim.

Signedon Galveston Island thi®thday ofOctober, 2020.

Pl

JEFEREYVINCENT BROWN
UNITED STATES DISTRICTJUDGE

35304 U.S. 64 (1938).

36 Alcala v. Tex. Webb Cnty620 F. Supp. 2d 795, 8689 (S.D. Tex. 2009).
37See idat 80607.

38|d. at 808.



