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United States District Court
Southern District of Texas

ENTERED
UNITED STATES DISTRICT COURT October 18, 2019
SOUTHERN DISTRICT OF TEXAS David J. Bradley, Clerk

GALVESTON DIVISION
JAMES BENNETT,et al,

Plaintiffs,
VS. CIVIL ACTION NO. 3:19-cv-00270
UNITED RENTALS (NORTH
AMERICA), INC.,

w) W W W W W W W W

Defendant.

MEMORANDUM OPINIONAND ORDER

JEFFERY V. BROWN, UNITED STATES DISTRICT JUDGE

Pending before the Court @laintiffs James Bennett and Vera Benrsett
Amended Motion to Remandkt. 14. After considering the motion, the response,
the reply, the pleadings, and the applicable ldw, Courtgrants the motion

l. BACKGROUND

On July 26, 2017the Bennettsfiled the underlying action in the 23rd
Judicial District Court of BrazoridCounty, Texas, against Vernor Material &
Equipment Co., Inc(a Texas corporation)seeking damages from an accident
involving a backhoe front loader at the Olin FregpB Plant in Freeport which

resulted in the death of Darrel Bennett. Dkill

1 James Bennett, Individually and as a Representafivh® Estate of Darrel Wayne Bennett and VBennett,
Surviving Mother v. Vernor Material Equipment Co., Jn€ase No. 92758V, in the 23rd Judicial District Court,
Brazoria County, Texas.

Doc. 21

Dockets.Justia.com


https://dockets.justia.com/docket/texas/txsdce/3:2019cv00270/1693080/
https://docs.justia.com/cases/federal/district-courts/texas/txsdce/3:2019cv00270/1693080/21/
https://dockets.justia.com/

On August 2, 2018, Plaintiffs filed their First Ame&ed Petition, adding
three defendantsCNH Industrial America, LLC (a Delaware company)nited
Rentals, Inc. (a Delaware corporation); and UniRshtals (North America), Inc.
(a Delaware corporation with its principal placebafsiness in Connecticut)See
Dkt. 2-2. On April 8,2019the Bennettsnonsuited United Rentals, Inc. Dk&3
Then, on August 3, 2019he Bennettdiled a Second Amended Petition, removing
CNH and Vernor as parties to the lawsusteeDkt. 1-4.

On August 9, 2018-over two years aftethe Bennettdanitially filed suit—
United Rentals (North America), Inc. (hereafter “Defendameémoved the case to
this Court based on diversity jurisdiction. Dkt.ske28 U.S.C. 8§ 1332, 1441
Defendant contends itsotice ofremoval is timely because Defendant removed
this casé€as soon as practicable and within thirty (30) dafservice of Plaintiffs’
Second Amended Petition.Dkt. 1at 4.

On August 27, 2019the Bennettsfiled the instant Amended Motion to
Remand? arguing Defendant’s removal is untimely under 28I€. § #46(c).
That same day, the Court set an expedited briedelgedule because trial in the
state court action is set for November 12, 2018he Bennetd’ argument for
remanding this case is relatively straigbtward; removal is not permitted more
than ore year after the commencement of an action unlesspiaintiffs acted in
bad faith in order to prevent a defendant from regmg@ the action. Therefore,

becausehe Bennetts did not act in bad faith, and becddesendant removed this

2 Plaintiffs’ initial Motion to Remand was struck for lfaie to comply with Judge Hankgtocedures. Dkt. 6.



action more than ongear afterthe Bennettsinitiated the stateourt action,
removal is untimely. Dkt. 14 ata.

On the issue of bad faitlthe Bennettsontend that they filed their Second
Amended Petition the day after receiving CNH’s titent payment.ld. at 34.
Although not mentioned until theireply briefing,the Bennettsmediated their
claims against both CNH and Vernor on June 18, 20&2chng a settlement
agreement that same da$eeDkt. 17 at 5. The Bennettsalso point towards the
complexity of their settlement process with Vernaich involved a bench trial
on the issue of whether the decedent’s son waparckent at the time of fideath
and, therefore, entitled to workers’ compensatiaatth benefits. Dkt. 14 at 4.
According tothe Bennetts“a major part of [their] settlement [with Vernowas a
waiver of both past and future subrogation of woskg compensation carrier’s
interest.” Id.

Defendant'sresponse focuses on wheéhe Bennettssettled their claims
against Vernor—the party whee presencedefeated complete diversity and
prohibited removal. Defendant argues that the Be¢tenexecuted and exchanged
settlement documentwith Vernor on July 18, 2019, citing in supporinails
betweenthe Bennettsand Vernor’s counsel-both dated July 18, 2049-in which
counsel for each party represents that a signdtese¢nt release is attached. DKkt.
16 at 3 (citing Defendant’s Exs. &nd 7). Defendant also directs the Court’s
attention to a letter from Vernor’s counselttee Bennetd’ counsel, also dated July

18, 2019, which states that a settlement checkndosed. Id. (citing Ex. 1).



According to thepost office'stracking sevice, the letter was delivered tde
Bennets’ counsel’s office on July 22, 2049twelve days before the Bennefikd
their Second Amended Petitiond. (citing Defendant’s Ex. 3).

In their reply, the Bennets elaborate on why they did not dismiserior
earlier from the suit. Some of the more salient reasama (1) Vernor initially
failed to respond to requests for admissions; @pbe amending their petition for
the first time,the Bennetd attempted to mediate the dispute with Vernor;t(3
Brazoria Countydistrict judge was unavailable for an unspecified amounimégét
for personal reasonsnd (4) the second mediation between vithH and Vernor
(i.e., the successful mediation) did not occur until JulBe 2019-—sixteen days
beforethe Bemetts filed their Second Amended Petition. Dkt. 14&8. Plaintiffs
also provide additional information regarding theeyously mentioned bench
trial concerning whether the decedent’s son wapeddent at the time of his
death. Notably, the trialazurred months beforihe Bennettssecond attempt at
mediation and resulted in a verdicttime Bennets’ favor that was “still subject to
appealwhile th¢the Bennettswaited funding of the settlements from [CNH and
Vernor].” 1d. at 5.

Il.  ANALYSIS
A. Removal Jurisdiction

In an action that has been removed to federal goardistrict court is

required to remand the case to state court if attame before final judgmentt

determines thatit lacks subject matter jurisdicti®ee28 U.S.C.81447(c). When



considering a motion to remand, “[tlhe removing fyabears the burden of
showing that federal jurisdiction exists and thamwoval was proper.’Barker v.
Hercules Ofshore Inc, 713 F.3d 208, 212 (5th Cir. 2013) (quotiMpnguno v.
Prudential Prop. & Cas. Ins. Cp276 F.3d 720, 723 (5th Cir. 2002)). In evalnati
a motion to remand, courts should bear in mind thamoval statutes are to be
construed strictly agast removal and for remand.” Eastus v. Blue Bell
Creameries, L.R 97 F.3d 100, 106 (5th Cir. 1996).
B. Diversity Jurisdiction

Federal courts have subjectatter jurisdiction and are authorized to
entertain causes of action only where a questioeddral lav is involved or where
there is diversity of citizenship between the pastand the amount in controversy
exceeds $75,000.00, exclusive of interest and cost8 U.S.C. 88 1331, 1332;
Arbaugh v. Y & H Corp 546 U.S. 500, 513 (2006). In removed casesnghas
here, there is no suggestion that a federal quesiSoinvolved, subjectnatter
jurisdiction exists onlyif there is complete diversity among the partiesd ahe
amount in controversy exceeds $75,000.0®ee28 U.S.C. § 1332Lincoln Prop.
Co.v.Roche 546 U.S. 81, 89 (2005). Complete diversity regaithat no plaintiff
be a citizen of the same state as any defend&mtllancourt v. PNC Bank Natl
Assh, 771F.3d 843, 847 (5th Cir. 2014).

Here, there is no question complete diversity existtweenthe Bennetd,
citizens of Texas, and Defendant, a Delaware caapon with its principal place

of business in Connecticut. Further, it is appdrgom the pleadings that the



amount in controversy exceeds $75,000.00, whichtheei party disputes
Therefore, the sole remaining question is the timeds of Defendant’sotice of
removal.
C. Timeliness of Removal

The timeliness of removal is governed by 28 U.S§C1446(b), which
provides, in pertinent part:

The notice of removal of a civil action @roceeding shall be filed

within 30 days after the receipt by the defenddahtpugh service or

otherwise, of a copy of the initial pleading setgtiforth the claim for

relief upon which such action or proceeding is lWhsa within 30

days after the serse of summons upon the defendant if such initial

pleading has then been filed in court and is nofuieed to be served
on the defendant, whichever period is shorter.

*%k%x

Except as provided in subsection (c), if the casgesl by the initial

pleading is not removable, a notice of removal mayiled within 30

days after receipt by the defendant, through servicotherwise, of a

copy of an amended pleading, motion, order or othaper from

which it may first be ascertained that the casens which is or has

become removable.
28 U.S.C. §1446(b). Thus, “if the initial pleadiisets forth a claim that triggers
the removal clock, the defendant must file noti¢eemoval within thirty days of
receiving it.” Mumfrey v. CVS Pharmacy, In&19 F.3d 392, 39498 (5th Cir.
2013);see8 1446(b)(1). Ifthe initial pleading does notgger removal, however,
“a notice of removal must be filed within thirty gaof the defendant’s receipt of a

document from which it may ascertain that the daser has become, removable.”

Id. at 398;see§ 1446(b)(3).



Nevertheless, pursuant section 1446(c)(1), even if a defendant receives
such notice that a case has become removable tféeinitial pleading, if it has
been more than one year since the commencemertecddtion, the case may not
be removed “unless the district court finds thag fHaintiff has acted in bad faith
in order to prevent a defendant from removing thgan.” 28 U.S.C. § 1446(c)(1).
This rule is commonly called the “onyear kar.” SeeTedford v. Warned,ambert
Co., 327 F.3d 423, 426 n.8 (5th Cir. 2003).

Before its amendment in 2013section 1446(c)'s statutory text did not
contain the badaith exception.Hoyt v. Lane Constr. Corp 927 F.3d 287, 293
(5th Cir. 2019), as rewsl (Aug. 23, 2019) Before 2011, 81446 prohibited
defendants . .from removing a case ‘more than one year after cemcement of
the action-—full stop.”). Thus, cases that hinge on there lgemo exception to
section 1446’'s ongear bar have been superseded. So, too, have tasersely on
the “equitable tolling” exception articulated byetkifth Circuit inTedford which
provided thatsection 1446’s ongear limitation was subject to exceptions where a
strict application of the rule would be ineqalble. I1d. at 294 (“We therefore no
longer apply the old § 1446 and tfiedfordexception we created. We now apply
the new 8§ 1446 and the bdaith exception Congress created.”). Although,
admittedly, cases applying the equitabddling exception may &t inform this
Court’s decision under the bddith standard because, in most cases where there
was badfaith conduct on the part of the plaintiff, equvyll have demanded tolling

the oneyear limitation period.See Solaija Enterprises LLC v. Amguanms] Co,



CV H-19-0929, 2019 WL 2329832, at *2 (S.D. Tex. May 31, 2DtAlthough the
Fifth Circuit has not defined bad faith’in thertext of § 1446(c)(1), courts within
the circuit have opined that the standard for sm@abad faith is comparable to
the legal standard for establishing equitable tgllimderTedford”).

Following the 2011 amendment section 1446, “[cJourts have not settled
on a clear standard for determining bad faith’lre [s]jection 1446(c)(1) context.”
Jones v. Ramosrinidad, 380 F. Supp. 3d 516, 521 (E.D. La. 2019) (citk@ntz
v. Shield Coat, In¢ Case No. 8338, 2017 WL 3188415, at *5 (E.D. La. July 26,
2017) (quotingShorraw v. BellCase No. 138998, 2016 WL 3586675, at*5 (D.S.C.
July 5, 2016))). Recenthhowever,the Fifth Circuit provided some guidance in
Hoyt, stating “[w]hen it comes to bad faith . . . theesgtion is what motivated the
plaintiff in the pastthat is, whether the plaintiff's litigation conduct metato
prevent a defendant from removinige action.” Hoyt, 927 F.3d a®23(emphasis
in original). Other courts that have consideree i$sue have likewise focused on
whether a plaintiffs conduct demonstrates manipiola of the removal rules in
order to prevent a defendant’s removalones, 380 F. Supp. 3d at 521 n.50
(collecting cases).

Here, the record simply does not support a findingtthe Bennets acted
in bad faith.TheyoriginallysuedVernor—the company whose employee operated
the backhoe that was involved in the incident reeglin Darrel Bennett'sleath—
onJuly 26,2017. Dkt.-41. Vernor failed to respond ttne Bennetd’ requests for

admission, and, over the next year, dtate trialcourt conducted four hearings



regarding Vernor’s liability, which apparently wecemplicated by the requegor-
admission issue. Dkt. 17 at #he Bennetsd’ efforts were further frustrated through
no fault of their own due to th&tate trial judge'sinavailability. Seed. With the
statute of limitation approaching and the requéstsadmissions issue still
pending,the Bennettsnamed as defendants the backhoe's manufacturer and
leasing company, CNH and Defendardspectively See idat 5; Dkt. +2.

Neither party provides much information about whe¢wred between the
filing of the First and Second Amended Petitioasthoughthe Bennettontend
“le]xtensive discovery was undertaken.” Dkt. 17 4t Regardless, it was
Defendant’s burden to show rewval was proper.Barker, 713 F.3d at 212. And
althoughthe Bennettgprovide little detail about thebench trial with Vernor, we
know that it took place monthbefore the second mediation and resulted in a
verdict inthe Bennets’ favor, which likely héped facilitate the eventual settlement.
Dkt. 17 at 5.

Contrary to Defendant’s assertion, it is ribe Bennettsvho “seek to muddy
the waters and further confuse the is§&édRather, it isDefendants briefingthat
makes repeated references to the fhetthe Bennetts'waited” over “one year
after commencing the suit to add [Defendant as dyyaand dismissed Vernor
“‘one year and one day” after filing their First Amaed Petition.SeeDkt. 16 at 1
2, 7-8, 11. But these arguments miss the pointsithe inclusion of Vernor as a

defendant that destroyed complete diversity. Ewvénthe Bennettsnamed

3Dkt. 16 at 2.



Defendant in their original stateourt petition, the case would not have been
removable on diversity grounds until a little ovewo years later, wherthe
Bennetts droppeternor as a defendant. In other words, it is ingmouential that
the Bennets “waited” over a year to add Defendant as a paotg lawsuit that
would not have been subject to removal in the firlsice

Further, the “one year and one day” argument pagdb cases where a
plaintiff attempts to circumvent diversity jurisdion by including a nosdiverse
defendant, only to dismiss the nadiverse defendant one yeaafter
commencement of the actioB8 U.S.C. 8§ 1446(clemphasis addb; seeTedford
327 F.3d at 42&8. Here, the commencement of the action occurred wly 26,
2017, wherthe Bennettdiled their original petition in state courSeeTex. R. Civ.
P. 22 (action is “commenced” when petition is filedtated differentlythe action
became removablenly upon showinghe plaintiffs“acted in bad faith in order to
prevent a defendant from removing the action” oryJai7, 2017#seven days
before the Bennetd even namedliverse parties as defendanits their First
Amended Petition.See28 U.S.C. § 1446(c); DktR.

Neither partyhas cited any dispositive case lawtheir briefing. For their
part,the Bennettsrely almost exclusively on c&s decided based upamction
1446(c)’s prior absolute ban aemoval after one yeat or remanded due to the

defendant’s failure to include copies of “all presg pleadings, and orders served

4 SeeDkt. 17 at 24.



upon such defendant” along with their notice of caal, as rquired by 28 U.S.C.
§ 1446(a)®

Defendant, however, misses the mark, as well, gitaases with easily
distinguishable facts, some of which were decidetler the former “equitable
tolling” exception. InTedford the Fifth Circuit found that a plaintiéf forum
manipulation justified application of the equitalti@lling exception where the
plaintiff, mere hours after learning that the defamt intended to seek removal,
amended her pleading to add a ndinerse defendant, her own doctor, and then
signed an postdated a notice of nonsuit against the doctor. BBd at 427. The
court and the defendants were unaware of the-gaséd nonsuit until after the
oneyear deadline had passetd. at 428. InShriver v. Spiritcom, Ingthis Court
found equity @manded tolling the ongear limitations period when a plaintiff
nonsuited the nowuliverse defendant “beyond the eleventh hour,” esaéin the
night before the trial in state court was set tgihe 167 F. Supp. 2d 962, 9664
(S.D. Tex. 2001) (Kent, J.). Also, the plaintiff shriverhad previously dismissed
his initial suit when it was removed to federal coand then rdiled essentially
the same suit in state court but added a-diverse defedant. Id. at 96263. In
Lawson v. Parker Hannifin Corpthe court found that a plaintiff engaged in bad
faith forum manipulation when the plaintiff faileb serve the defendant until
seven months after filing suit, did not move fordafault judgment Wwen the

defendant failed to appear or answer the plaistiffetition, and never sought

5SeeDkt. 14 at 45.



discovery against the defendant. 4cd8923-O, 2014 WL 1158880, at * (N.D.
Tex. Mar. 20, 2014). Finally, iloyt, the Fifth Circuit foundhe plaintiffs’“half-
heated” pursuit oftheir claims against a nediverse defendant, only to dismiss
the nondiverse defendant “for free” one year and two dayser filing suit
supported the district court’s finding that the iplaff shadacted in bad faith. 927
F.3d at 292293. Notablyjn contrast to the case at bar, both the distractrt and
Fifth Circuit found it suspicioughat the plaintiffs were unable to provide an
explanation as tavhy they waited until just two days after the eygar deadline
to dismiss the nomliverse defendantld. at 293.

Here, Defendant cannot point to any of the cleadyegious types of facts
detailed inTedford Shriver, Lawson or Hoyt. To the contrarythe settlement
suggeststhe Bennetd’ claims against Vernowere meritorious. Cf., Bryson v.
Wells Fargo BankN.A., 1:16CV-28, 2016 WL 1305846, at *6 (E.D. Tex. Mar. 31,
2016). Moreover, the twelvday lag betweerthe Bennets’ settling their claims
againstCNH and Vernor andhe Bennetd’ filing their SecondAmended Petition
is irrelevantbecause, as mentioned above, this case was notvedrfeoabsent a
showing of bad faith the very seconldle Bennettsadded diverse defendants to this
lawsuit.

*x %

An evaluation of the relevant facts and controlliigw reveds that

Defendant’s notice of removal was untimely. Therefore, this case was

improvidently removedand remand is required. The Court gratiie Bennetts’



Amended Motion to Remandnd remandshis caseto the 23d Judicial District
Court of Brazoria County, Texas he District Clerk is directed to transmit the file

to the District Clerk of Brazoria County, Texas.

Signed at Galveston, Texas on this, tl@¢h day of October, 2019.

JEEFERY VINCENT BROWN

UNITED STATES DISTRICT JUDGE



