Chen v. USA

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION
UNITED STATES OF AMERICA, }
Plaintiff-Respondent, }

CRIMINAL ACTION NO. H-99-373

}
V. }
} CIVIL ACTION NO. H-02-3861
}
}

YUNG-MING CHEN,
Defendant-Movant }

OPINION AND ORDER

Presently before the Court are Movant Yung-Ming i€6€“Chen’s”) second 28 U.S.C.

§ 2255 Motion to Vacate, Set Aside or Correct SsregDoc. 183), which is captioned as “Petitioner’s
Pro Se Motion for Relief Under the ‘Any Other ReasGlause’ of Rule 60(b)(6) Fed.R.Civ.P.
Challenging the Integrity of his Previous § 225%ie government’s response (Doc. 188); Chen’'s
response in opposition to the government’s resp{idee. 189), Magistrate Judge Stacy’s Memorandum
and Recommendation (Doc. 190), recommending thanBhRule 60(b)(6) Motion be denied and, as a
successive 8 2255 proceeding, be dismissed withiajtidice; and Chen’s objection to Judge Stacy’s
Memorandum and Recommendation (Doc. 191).

Chen objects to the Judge Stacy's conclusion Hist Rule 60(b)(6) Motion is a
successive motion under 28 U.S.C. § 2255. JudgeySbund that although Chen captioned and
characterized his motion as a Rule 60(b)(6) chg#erhis motion really attacked the validity of his
conviction, not the integrity of his prior 8 225%0peeding. Chen argues that he has challenged the
integrity of the prior § 2255 proceeding because fabeas counsel was ineffective in presenting his
claims. The Court overrules Chen’s objections ambpts Judge Stacy's Memorandum and
Recommendation in full. Chen has merely reassertader the guise of an ineffective assistance of
counsel claim, claims of error that were raisethiprior habeas proceeding. Chen’s true challé&ge

the merits of the Court’s prior resolution of hisop habeas claim and, as such, to the validithief
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conviction. Rule 60(b)(6) is inapplicable, and @keMotion is properly construed as a successive §
2255 Motion to Vacate, Set Aside or Corre@ee United Sates v. Rich, 151 F.3d 550, 552 (5th Cir.
1998). Chen must first obtain authorization frdme Fifth Circuit before this Court has jurisdictitm
hear this successive § 2255 moti@ee 28 U.S.C. § 2244(b)(3)(A).

Accordingly, the Court ORDERS that “PetitionersoFSe Motion for Relief Under the
‘Any Other Reason Clause’ of Rule 60(b)(6) Fed.R.Ei Challenging the Integrity of his Previous §
2255” (Doc. 183) is DENIED. This proceeding, counst as a successive 8§ 2255 Motion to Vacate, Set
Aside or Correct Sentence, is DISMISSED WITHOUT BRPBICE for lack of jurisdiction.

SIGNED at Houston, Texas, this 19th day of Augke08.

-

Wc/—/ﬁ*b.__—.

MELINDA HARMON
UNITED STATES DISTRICT JUDGE




