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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

FUNERAL CONSUMERS ALLIANCE INC,
et al,

Plaintiffs,

CIVIL ACTION NO. H-05-3394

8
§
8§
§
VS. 8
§ (CONSOLIDATED)
8
§
8
§

SERVICE CORPORATION
INTERNATIONAL, et al,

Defendants.

AMENDED MEMORANDUM OPINION AND ORDER

INTRODUCTION

Before the Court is the defendants’, Hillenbramdiustries, Inc., Batesville Casket
Company, Inc., Service Corporation Internationatl alilderwoods Group, Inc., motion to
dismiss the plaintiffs’ suit, Funeral Consumersiaite, Inc. (FCA), and the several individual
consumer plaintiff$, pursuant to Federal Rules of Civil Procedure, Ri2¢h)(3) for lack of
subject matter jurisdiction. The Court has enteed the arguments of counsel, examined the
current pleadings and historical Memoranda and Qraed determines that the defendants’
motion should be granted.
1. PROCEDURAL HISTORY

This consolidated case [Consolidated Nos. 05-C¥73®5-CV-3398, 05-CV-3440, 05-
CV-3395, 05-CV-3399, and 05-CV-3460] was origindilgd in October 2005. Other related

cases were filed in other Texas Districts or Dais [05-CV-0246 and 05-CV-4120] and in the

! The original individual consumer plaintiffs ared@ih Jaccarino Bender, Marsha Berger, John Clarkd
Gonzalez, Anthony J. Jaccarino, Anna Kain, Mariagh&aili, Tony Magsarili, Frances H. Rocha, and Draho
Winch. No longer named as consumer plaintiffs ddenna Sprague, Nancy and Ira Helman, Donald $igzand
Gay Holtz.
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Northern District of California [05-CV-1804]. Thelaintiffs filed this suit as a class action
alleging antitrust violations under Sections 1 anaf the Sherman ActSeel5 U.S.C. 88 1 and
2. On or about October 18, 2006, the Court adofftedMemorandum and Recommendation of
the Magistrate Judge, denying the defendants’ mot@ dismiss, filed pursuant to FRCP,
12(b)(6). See[Document Nos. 459 and 470]. Thereafter, thenplés’ motion for class
certification was denied and the case has procetuldtis point -- trial. Once again, the
defendants move the Court to dismiss the plainstig pursuant to FRCP 12(h)(3).

On June 15, 2010, the plaintiffs and defendargw8it Enterprises, Inc., entered into a
settlement agreement whereby Stewart paid a sulataum of money that, undisputedly,
exceeds the amount of any damages that might lomezlaby the plaintiffs. As a result, the
plaintiffs are not now seeking damages. Instehdy tseek to present the case to a jury to
establish liability on the part of the defendamtd & collect an attorneys’ fee and court costs.
1. FACTUAL BACKGROUND?

This is an antitrust suit brought by FCA, a consumghts organization with roughly
400,000 members, and individual consumer plaintfisbehalf of themselves to enjoin alleged
anticompetitive agreements concerning the saleaté®ille caskets and to recover damages for
the defendants' alleged illegal casket overchatgeke consumer plaintiffs allegedly purchased
Batesville caskets from one of the Funeral Homeem#dnts for deceased family members.
They assert that the prices they each paid foethaskets (ranging from $2,095 to $3,695) were
supracompetitive because of the defendants' conduct

The defendants (SCI, Alderwoods, and Stewart) ctllely own and operate

approximately 2,150 funeral homes in the UnitedeStahrough which they sell thousands of

2 Factual background facts are restated from thet@ddemorandum and Repo@edDocument # 459].
% In developing the summary of facts, the Court ptsall of the factual allegations in plaintiffi’st amended
consolidated class action complaint as tr8ee Blackburn v. City of Marshafl2 F.3d 925, 931 {5Cir. 1995).
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caskets annually and virtually all of the casketeyt sell are Batesville caskets. SCI,
Alderwoods, and Stewart are the three largestibigbrs of Batesville caskets in the United
States. The plaintiffs allege that because ofdize and scope of the funeral network, the
defendants have substantial market power over BHd&sThe plaintiffs further allege that the
defendants have substantial market power over coas) which is evidenced by the power over
casket pricing. According to the plaintiffs, thefeledants charge consumers significantly more
than the independent casket discounters ("ICD=jrge for comparable caskets. The plaintiffs
allege that despite the price differentials, ottmnsumers continue to purchase caskets from the
defendants. The plaintiffs maintain that the map@wer of the defendants is further evidenced
by their ability to exclude competition and reducensumer choice in the casket market.
According to the plaintiffs, the defendants’ margetver over both consumers and Batesville is
even greater when aggregated with the collectivevepoof the alleged funeral home co-
conspirators.

Batesville is the largest manufacturer of casketthe United States. It manufacturers
approximately 45% of the caskets sold to consunmethe United States and is the dominant
brand. The plaintiffs allege, however, that Batiswefuses to sell caskets to the ICDs. The
plaintiffs assert that based on Batesville's agergmwith the defendants and their co-
conspirators, Batesville supplies caskets only to licensed fahBomes. Batesville is wholly-
owned and controlled by Hillenbrand, which, accogdio the plaintiffs, has assented to and

approved Batesville's participation in the allegedspiracies at issue.

* Independent casket discounters or “ICDs” are thady sellers of caskets that are unaffiliatechwitlicensed
funeral home.

® Plaintiffs allege that numerous entities, incluifoneral homes that are Dignity Memorial “partrievith SCI,
have conspired with the defendants. Accordindnéopaintiffs, co-conspirators include the NatioRaeheral
Directors Association (“NFDA”"), certain Funeral Bator Associations (“FDAs”"), as well as casket nfaoturers
Aurora Casket Company (“Aurora”) and York Groups.I‘York”).
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The defendants’ latest motion contends that bec&tswart Enterprises’ settlement with
the plaintiffs exceed any monetary recovery tha ptaintiffs could hope to recovery, an
essential element of the plaintiffs’ suit cannotastablished. Therefore, the defendants assert,
the plaintiffs’ suit should not be continued mertdyestablish liability in order that the plaingff
counsel may seek an attorneys’ fee.

V. STANDARDSOF REVIEW

A. Standard Under Rule 12(b)(1) and 12(h)(3)

Rule 12(b)(1) permits the dismissal of an actimnthe lack of subject matter jurisdiction.
Fed. R. Civ. P. 12(b)(1). “If [a federal] courttdemines at any time that it lacks subject-matter
jurisdiction, [it] must dismiss the action.” Fdd. Civ. P. 12(h)(3)see also Berkshire Fashions,
Inc. v. M.V. Hakusan 11954 F.2d 874, 880 n.3 "l3Cir. 1992) (citingRubin v. Buckman727
F.2d 71, 72 (3d Cir. 1984) (reasoning that “[t]hstidction between a Rule 12(h)(3) motion and
a Rule 12(b)(1) motion is simply that the formeryniee asserted at any time and need not be
responsive to any pleading of the other party.inc& federal courts are considered courts of
limited jurisdiction, absent jurisdiction conferréy statute, they lack the power to adjudicate
claims. See, e.g., Stockman v. Fed. Election Coma88 F.3d 144, 151 {5Cir. 1998) (citing
Veldhoen v. United States Coast Guya88 F.3d 222, 225 {5Cir. 1994). Therefore, the party
seeking to invoke the jurisdiction of a federal caarries “the burden of proving subject matter
jurisdiction by a preponderance of the evidenc¥dntage Trailers, Inc. v. Beall Corp.567
F.3d 745, 748 CB Cir. 2009) (citingNew Orleans & Gulf Coast Ry. Co. v. Barrdth3 F.3d
321, 327 (8 Cir. 2008);seealso Stockman 38 F.3d at 151.

When evaluating jurisdiction, “a [federal] coustfree to weigh the evidence and satisfy

itself as to the existence of its power to hearcdee.” MDPhysicians & Assoc., Inc. v. State Bd.
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of Ins.,957 F.2d 178, 181 {5Cir. 1992) (citingWilliamson v. Tucker645 F.2d 404, 413 {5
Cir. 1981)); see also Vantage Trailer$s67 F.3d at 748 (reasoning that “[ijn evaluating
jurisdiction, the district court must resolve diggul facts without giving a presumption of
truthfulness to the plaintiff's allegations.”) imaking its ruling, the court may rely on any of the
following: “(1) the complaint alone, (2) the cormapit supplemented by undisputed facts
evidenced by the record, or (3) the complaint seimeinted by undisputed facts plus the court’s
resolution of disputed facts MDPhysicians 957 F.2d at 181 n.2 (citingyilliamson 645 F.2d at
413).
B. Article 11l Standing
“A question of standing raises the issue of whethe plaintiff is entitled to have the

court decide the merits of the dispute or of paléic issues. Standing is a jurisdictional
requirement that focuses on the party seeking tdigecomplaint before a federal court and not
on the issues he wishes to have adjudicat®@derson v. La. State Unji213 F.3d 858, 869 {5
Cir. 2000) (citingCook v. Reno74 F.3d 97, 98-99 {5Cir. 1996) (internal quotations and
footnotes omitted)). The United States SupremertGas explained that in order to demonstrate
Article 11l standing, a plaintiff must establishettfiollowing:

It is by now well settled that ‘the irreducible drutional

minimum of standing contains three elements. Fitst plaintiff

must have suffered an ‘injury in fact’ — an invasiof a legally

protected interest that is (a) concrete and pdatiaed, and (b)

actual or imminent, not conjectural or hypothetic&econd, there
must be a casual connection between the injurytaedconduct

complained of . . .. Third, it must be likely, agposed to merely
speculative, that the injury will be redressed byfaaorable
decision.’

United States v. Hay§15 U.S. 737, 742-43, 115 S. Ct. 2431, 132 L2E®35 (1995) (quoting

Lujan v. Defenders of Wildlifes04 U.S. 555, 560 — 61, 112 S. Ct. 2130, 119 R&®B51

5/13



(1992)); see also Sierra Club v. Petersoh85 F.3d 349, 360 {5Cir. 1999). To obtain
injunctive relief, “an additional inquiry is reqed, namely that plaintiffs show that they are
likely to suffer future injury by the defendant atitht the sought-after relief will prevent that
future injury.” James v. City of Dallas, Te254 F.3d 551, 562 — 563“(53ir. 2001) (citingCity
of Los Angeles v. Lyond61 U.S. 95, 102, 103 S. Ct. 1660, 75 L.Ed.2d 6[@B3) (“Past
exposure to illegal conduct does not in itself shavwpresent case or controversy regarding
injunctive relief.” (quotingO’Shea v. Littleton414 U.S. 488, 495 — 96, 94 S. Ct. 669, 38 L.
Ed.2d 674 (1974)) (other citations omitted). Nélwveless, “if the injury is accompanied by ‘any
continuing, present adverse effects,’ standingirigunctive relief can be found.”James 254
F.3d at 563 (citing.yons 461 U.S. at 102, 103 S. Ct. 1660 (internal qumtatomitted) (quoting
O’'Shea 414 U.S. at 495-96, 94 S. Ct. 6689e also Soc’y of Separationists, Inc. v. Hern®&®
F.2d 1283, 1285 (%Cir. 1992) (“To obtain equitable relief for pastomgs, a plaintiff must
demonstrate either continuing harm or a real anchediate threat of repeated injury in the
future.”))
V. CONTENTIONSOF THE PARTIES

A. The Defendant’s Contentions

The defendants contend that the “case or contrgieesjuirement of Article Il of the
federal Constitution bars consideration of therls’ case because the plaintiffs lack standing
to seek injunctive or declaratory relief. In thegard, the defendants assert that the individual
plaintiffs’ claims for overcharge damages on thmirchases have been fully satisfied by their
settlement with Stewart. And, because the alleggdies have been satisfied, there are no facts
alleged that would support forward-looking reliefthe nature of injunctive or declaratory relief.

Essentially the defendants argue that there arealcor immediate threats of future injuries that
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necessitate the relief sought. Therefore, the woes plaintiffs lack standing to pursue
injunctive or declaratory relief. With regard toet FCA, the defendants make the same legal
argument on a different basis.

The defendants contend that the FCA too, lacksdstg to pursue this case. In three
points, the defendants assert the following comiest (a) the FCA has never purchased a
casket, and therefore, has not suffered an injurthe alleged conduct; (b) the FCA has failed to
identify a particular individual within its membéip who would have standing; it, (c) even if
such an individual were identified, the evidencewhthat the FCA is not a membership
organization and, therefore, lacks the necessangicia of membership” required for
associational standing. The defendants also corteaidthe plaintiffs’ claim for costs and an
attorneys’ fee is moot in light of the settlememioreover, the defendants argue, the plaintiffs
lack standing to assert other claims, thereforeArale Il jurisdiction remains for the sole
purpose of pursuing court costs and an attornegs.f

B. The Plaintiffs’ Contentions

At the outset, the plaintiffs argue that the degemts’ motion to dismiss is merely an
attempt at a “second bite” at dismissal by raianguments previously raised in their motion to
strike the plaintiff's jury demand. So here, agdime plaintiffs assert that the defendants’
arguments have no legal merit. First, the pldm@frgue that they have standing to pursue their
claims for injunctive relief and an attorneys’ feespite of the Stewart settlement. The plaintiffs
merely need to show that they were injured by viotes of antitrust laws and they are thereby
positioned to recover an attorneys’ fee and const

The plaintiffs also argue that they yet have stamdo pursue injunctive relief because

they are threatened with future harm by the defetsdaEither they or their estates, they argue,

7113



are potentially exposed to artificially high pricies Batesville caskets. Therefore, the plaintiffs
assert, injunctive relief is still a triable issuAs well, the plaintiffs contend that the FCA has
standing to pursue injunctive relief because: tf@ir members [consumer members] are
threatened with future harm by the defendants’ aotjdand, (b) its by-laws allow affiliates to
participate in the FCA'’s corporate governance. réfuee, the FCA, separately, has standing.

Finally, the plaintiffs assert that the defendaarts applying the wrong legal standard in
pursuit of their motion to dismiss. They conflatnstitutional standing with antitrust standing,
argues the plaintiffs. The plaintiffs contend tAaticle 11l standing is satisfied when a plaintiff
shows injury-in-fact. Hence, the plaintiffs neeat establish that their injuries “flows from that
which makes defendants’ acts unlawful.” Moreovire plaintiffs assert, the defendants’
standing attack rests in the disputed facts ottse.
V. ANALYSIS AND DISCUSSION

The defendants contend that the plaintiffs la@hging to prosecute this case either for
damages or injunctive relief. This assertion isdoaon the fact that the consumer plaintiffs
entered into a settlement on the eve of trial \Bitward Enterprises, one of the defendants, for a
sum of money that exceeds the sum of their colleatiaim for damages even were their alleged
damages trebled. The plaintiffs do not dispute fact. However, they argue that they are
entitled to pursue their claim for injunctive rélte conclusion. And, even though the FCA has
no claim for actual damages, it may pursue injwectelief on behalf of its consumer members
and affiliates based on the likelihood that onenare of its members will suffer a Clayton Act
injury. The Court will address the standing isseparately for the consumer plaintiffs and the

FCA.
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A -

Private causes of action are authorized to enfantirust laws and, in particular,
Sections 4 and 16 of the Clayton A&eel5 U.S.C. 8§ 4 and 16&gee also Financial & Security
Products Assn. v. Diebold, Incorporatddp05 WL 1629813 (N. D. Cal.)]. However, because
the consumer plaintiffs no longer seek monetaryatges but instead, injunctive relief, they must
meet the legal standard to obtain a preliminargnofion while establishing Clayton Act
standing.Id.

In order to establish standing under Section 1lthefAct, a plaintiff must establish that:
(a) an actual injury or potential injury of the g/hat the Clayton Act was intended to forestall
occurred; and (b) that the injury was a resultha &lleged antitrust violationSee Brunswick
Corp. v. Pueblo Bowl-O-Mat, Inc429 U.S. 477, 489 (1977).” The injury or [potahtnjury]
must reflect the anticompetition effect either bé tviolation; or of anticompetitive acts made
possible by the violationd. The consumer plaintiff, because they no longerehaclaim for
actual damages, must establish a “potential injumyder the Act in order to proceed with their
claim for injunctive relief.Ibid.

In order to obtain injunctive relief, the consunpdaintiffs must establish that: (a) there
is a strong likelihood of success on the meritsilfbre is a possibility of irreparable injury teet
plaintiffs if injunctive relief is not granted; (¢he balance of hardships favor the plaintiff aimel t
public. See Summers v. Earth Island Inst. ~ U.S. 129 S.Ct. 1142, 1149 (2088 also
Bauer v. Texas341 F.3d 352, 358 (5Cir. 2003).

The consumer plaintiffs assert that they may owomipursuing monetary relief and a
finding of antitrust liability. They also argue the future that they may seek and purchase

caskets for other family members. Finally, theguar that they have standing because the injury
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they suffered is one that is “capable of repetitiget evading review,” citing t€itizens United

v. Federal Election Comm’n U.S. , 130 S.Ct. 876, 895 (2010). Ttwerthotes that

the second element of the consumer plaintiffs’ o&sr injunctive relief and for continuing a
lawsuit that has been settled, parallels in sigaift respects a plaintiff's burden under the
Clayton Act where the stated injury is potentiabaposed to actual.

In Ortiz v. John O. Butler Compan94 F.3d 1121 (7 Cir. 1996), the Court addressed
the issue of whether an actual case or controvesains where the plaintiff has already
received the compensatory damages sued fidrat 1125. While that case is not dispositive
here, it establishes a truth that abides — thewuas plaintiff must establish a potential Clayton
Act injury in the future and also meet the elemdntsinjunctive relief in order to remain in
court. See Jame254 F.3d at 562-63.

The Court is of the opinion that the consumerntitiicannot establish an irreparable
injury or a future threat and, therefore, a sulelyofor injunctive relief evades them. However,
assuming that the consumer plaintiffs could essabdi past violation of the Clayton Act, that fact
merely sets the table for the plaintiff to estdbl®t, a separate basis for injunctive rel@hier,
341 F.3d at 538). The Court is of the opinion thatargument made by the consumer plaintiff,
that they may purchase Batesville caskets in theduor another family member, is not the type
of “potential” injury thatBrunswickidentified as actionable under the antitrust lawd does not
establish an irreparable injury. Moreover, it cainbe said that these types of potential injuries
are irreparable as is revealed here by the consplaietiff's recent settlement.

Here, the consumer plaintiffs alleged overchardggedhe defendants in an amount less
than $22,000 each. They settled their suit foamount far greater than each could recover were

the case successfully tried to conclusion. Hetlcete are no damages that the consumer
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plaintiffs could recover against the remaining def@nt. And, because the consumer plaintiffs’
damages are quantifiable, as evidenced by theles®nt, no irreparable injury is articulated
even if a Clayton Act violation occurred. As welhe evidence shows that the consumer
plaintiffs have not sought to purchase a Batesweiieket in over five years. This fact suggests
that any injury that the consumer plaintiffs midpiatve suffered was a singular event injury and
does not reveal a “real” immediate or potentialiigjin the future.See O’Shea v. Littletod]14
U.S. 488, 495 (1974). The result is that the coreuplaintiffs’ claim for actual injury under the
Clayton Act is rendered moot by their settlement] ¢here is no evidence of an irreparable or
imminent injury at this time or in the futur8eeSummers ~ U.S. ;129 S.Ct. at 1149;
see also Plumley v. Landmark Chevrolet, 1622 F.3d 308, 309 {5Cir. 1997).

-B -

Next, the defendants assert that the FCA lackalsig to assert a Clayton Act violation
and thereby cannot seek injunctive relief and darrays’ fee in behalf of other unnamed
individual consumers or its affiliate organization§he FCA disputes this assertion and claims
that it has standing [associational standing] tspe injunctive relief on behalf of its members.
It contends that it has several hundred thousagigtidual consumer members throughout the 50
states as well as affiliate members who participatbe FCA'’s corporate governance. A review

of the FCA by-laws is appropriate. Article 1l ¢die FCA by-laws defines memberships as

follows:

1. Affiliates shall be nonprofit funeral informaticocieties, memorial societies,
funeral cooperatives, and such other organizatimaisengage in similar and
related activities, which subscribe to the purpagdbe organization.

2. Supporting members shall be any religious, fretie labor, cooperative, or other

organization which subscribes to the objectivesaesires to support the work of
the organization, and which accepts the obligata@rsipporting membership,
but without the privilege of voting.
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3. Approval of the Board of Directors shall be riegd for Affiliate and Supporting
members.

4. Friends
a. An individual, business, or other organizaticayrapply for membership
as a "Friend of FCA." A membership donation willlegquested from
those seeking to become a Friend in order to offfeetosts of printing
and mailing materials to them. Friends are entittececeive regular
mailings such as the FCA newsletter.

b. Members of the funeral industry may join as ke but Friends may not
participate in the governance of the organization.

C. Individuals living in an area where there islowal Affiliate are
encouraged to become Friends. Membership may bsféraed to a local
Affiliate when appropriate.

According to FCA by-laws, the FCA leaves to thedoAffiliates the matter of the
method by which the Affiliate’s ballots are detened. There is no indication that a
representative procedure is in place or even reduir order to have membership in the FCA.
Hence, membership as an Affiliate means that aprofit society may participate through
delegated persons, yet have no individual memlagrisha consumer according to the Clayton
Act. As well, it is the Executive Committee of tRe€A that determines the business of the
organization.

With regard to the Supporting members, there immaadated board or democratic rule in
place. They are often church or husband/wife dmera that have no identifiable individual
who claims to be a member of the FCASee[FCA By-Laws at FCA 3516];see also
[Defendant’'s Exh. No. 162, Exec. Director's Repdan. 1999]. Also, they have no voting
rights within the FCA. The same is true as ittedato the category of “Friend.” Persons who

hold membership as a “Friend” are not permittedadicipate in the governance of the FCA. In
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truth, there is no individual membership in the F@®At permits a vote on any matters of FCA
business. Therefore, there is no “person” who tetdim a Clayton Act injury.See Brunswick
429 U.S. at 486 (footnote 10). [The discussiomgeming Section 4 indicates that the remedies
available for “the people of the United States mdividuals.”] Hence, the FCA, which is
governed by other organizations, is not the typtae$ociational” organization contemplated by
the Clayton Act. The Court, therefore, withdraws previous finding to the contrary as
improvidently enteredSee(Document No. 459 Memorandum and Recommendatipnz2].

Section 16 of the Clayton Act requires a plaintiffdemonstrate the threat of an antitrust
injury. The FCA does not assert that it has inghst or will in the future suffer an antitrust
injury. Instead, it asserts that its consumer memsilare or will be harmed by the defendants’
actions. Admittedly, its consumer members are vating members and have no say in the
governance of the organization. And, to the extkat the category of membership designated
as “Friends” may claim individual injury, it is natf the type that the statute and case law
permits the FCA to prosecute.

Therefore, the Court is of the opinion that théeddants’ motion to dismiss, pursuant to
FRCP 12(h)(3), should be and it is Hereby Granted.

It is so Ordered.

SIGNED at Houston, Texas this"2@ay of September, 2010.

s 5

Kenneth M. Hoyt
United States District Judge
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