Nabulsi et al v. Zayed Al Nahyan et al

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION

BASSAM NABULSI and His Wife, 8

RIMA NABULSI, 8
8§
Plaintiffs, 8§
8§
V. 8
8
H.H. SHEIKH ISSA BIN ZAYED AL § CIVIL ACTION

NAHYAN, H.H. SHEIKH NASSER BIN §
ZAYED AL NAHYAN, H.H. SHEIKH §
SAIF BIN ZAYED AL NAHYAN, 8
H.H. SHEIKH MOHAMMED BIN ZAYED §
AL NAHYAN, and THE PARTNERSHIP §
OF THE ROYAL FAMILY BIN ZAYED 8§
AL NAHYAN, 8

8

Defendants. 8§

VEMORANDUM OPI NI ON AND ORDER

Pending before the court is Plaintiffs’ Second Moti
Service by Mail Pursuant to Federal Rule of Civil P
4(f)(2)(C)(ii) (Docket Entry No. 44). For the reas
below, plaintiffs’ motion will be denied, and plain
ordered to effect service of process on the defenda
days or show cause why this action should not be di

failure to prosecute.

| . Backgr ound

On August 16, 2006, plaintiffs, Bassam Nabulsi and
Rima Nabulsi, brought this action against defendant

Issa Bin Zayed Al Nahyan (Sheikh Issa), H.H. Sheikh
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Zayed Al Nahyan (Sheikh Nasser), H.H. Sheikh Saif B in Zayed Al

Nahyan (Sheikh Saif), H.H. Sheikh Mohammed Bin Zaye d Al Nahyan
(Sheikh Mohammed), H.H. Sheikh Abdullah Bin Zayed A INahyan (Sheikh
Abdullah), and the Partnership of the Royal Family Bin Zayed Al
Nahyan (Partnership), pursuant to the Torture Victi ms Protection
Act, 28 U.S.C. § 1350, for torture, violation of th e laws of
nations, as well as for conspiracy, intentional inf liction of
emotional distress, false imprisonment, malicious p rosecution,
breach of fiduciary duty, and breach of contract pu rsuant to Texas
state law. The individual defendants are brothers of the royal
family of Abu Dhabi and citizens of the United Arab Emirates
(U.A.E.). The remaining defendant is alleged to be a partnership
formed by a group of individuals who are all U.A.E. citizens. 1

On November 20, 2006, the court ordered service by mail on all
defendants pursuant to Federal Rule of Civil Proced ure
4(H)(2)(C)(ii) (Docket Entry No. 7). On December 2 2, 2006, the
court mailed registered packages containing the sum mons and
complaint, return receipt requested, to each of the defendants at
addresses supplied by the plaintiffs. 2 0On January 19, 2007, the
court received a receipt for the registered mail se nt to Sheikh
Mohammed (Docket Entry No. 8). Although Sheikh Moh ammed
subsequently asserted that the signature onthe rec eiptwas neither

!Plaintiffs’ First Amended Original Complaint, Docke t Entry
No. 24,p. 21 2.

2See unnumbered entry on the Clerk’'s docket sheet fo r

December 22, 2006.



his nor that of an authorized representative, he ag
the plaintiffs’ complaint and instead of seeking di
insufficiency of process or service of process,

for lack of subject matter and/or personal jurisdic
Entry No. 15).

On May 3, 2007, plaintiffs filed a motion for alter
service pursuantto Federal Rule of Civil Procedure
an order directing Sheikh Mohammed to serve the oth
and, alternatively, seeking leave to serve Sheikh |
Nasser, Sheikh Saif, Sheikh Abdullah, and the Partn
regular mail and overnight delivery service, electr
facsimile transmission (Docket Entry No. 20).

OnMay 18, 2007, plaintiffs filed their First Amend
Complaint in which they asserted claims against She
Nasser, Saif, and Mohammed, and the Partnership, bu
Sheikh Abdullah (Docket Entry No. 24).

On May 23, 2007, the registered mail sentto Sheikh
returned to the court as unclaimed (Docket Entry No

On July 19, 2007, the court entered a Memorandum Op
Order (Docket Entry No. 39), granting Sheikh Mohamm
dismiss for lack of subject matter and personal jur
the Memorandum Opinion and Order the court also sta

[b]ecause the court has granted Sheikh Mohammed’'s m
to dismiss, Plaintiff's Unopposed Motion for Altern

3See Sheikh Mohammed'’s Unopposed Motion to Clarify R
Pleading Deadline, Docket Entry No. 11, p. 2.
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Service Pursuant to Federal Rule of Civil Procedure
4(f)(3)(Docket Entry No. 20), inwhich plaintiffs s

order directing Sheikh Mohammed to serve the other
defendants named in this lawsuit, is MOQOT.

eekan

In the joint discovery/case management plan and at

the August 17, 2007, scheduling conference plaintif
should be prepared to discuss how they intend to ef
service of process upon the remaining defendants.

On July 20, 2007, the court received a receipt for

registered mail sent to Sheikh Issa (Docket Entry N
receipt is not signed and Sheikh Issa has filed no
At a hearing held on August 17, 2007, plaintiffs’ c
stated that the July 19, 2007, Memorandum Opinion a
fully dispose of the motion for alternative service
motion sought not only an order directing Sheikh Mo
the other defendants, but also an order allowing se
mail, overnight delivery, electronic mail, and facs
On October 9, 2007, the court issued a Memorandum O
Order vacating that part of its July 19, 2007, Memo
and Order that mooted the plaintiffs’ motion for al
service and, in its place mooted only that part of
sought leave to use alternative methods to serve Sh
and to involve Sheikh Mohammad in the efforts to se
defendants, and denied without prejudice all other
that motion (Docket Entry No. 42). The court also
[blecause plaintiffs’ First Amended Original Compla

contains no factual
defendants’ contacts with the United States satisfy

“*Memorandum Opinion and Order, Docket Entry No. 39,
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requirements of due process, and because Rule 4(k)( 2)
does not authorize service of summons on defendants

absent such contacts, any future motion for alterna tive
service should include a prima facie showing of the

minimum  contacts needed to establish personal

jurisdiction over each defendant. 5

On December 20, 2007, plaintiffs submitted a Case S tatus
Report and Brief in Support of Subject Matter and P ersonal
Jurisdiction over Defendant Sheikh Issa (Docket Ent ry No. 43).

On April 2, 2008, plaintiffs submitted both their S econd
Motion for Service by Mail Pursuant to Federal Rule of Civil
Procedure 4(f)(2)(C)(ii) (Docket Entry No. 44), and their Second
Case Status Report (Docket Entry No. 45). In their second case

status report plaintiffs state that they have

discovered that the Defendants apparently have form ed an

entity known as the ‘Bin Zayed Group’ (‘Sons of Zay ed,

the father of each Defendant). Thatgroup apparent ly has

many business dealingsin the United States, includ ingan

agreement with Cleveland Clinic to build medical

facilities in the U.A.E. The Plaintiffs are theref ore

building a case for personal jurisdiction over the

remaining Defendants as well as Sheikh Issa. 6
The plaintiffs also state that they have contacted twenty-eight
English speaking law firms within the U.A.E. to hel p facilitate
personal service on the defendants and that they ha ve received
rejection letters from twenty-two of these firms an d no response
from the remaining six firms. " Plaintiffs state that they have

*Memorandum Opinion and Order, Docket Entry No. 42, p. 24.

Plaintiffs’ Second Case Status Report, Docket Entry No. 45,
p. 29 1.

Id. _at{ 2.



contacted eleven United States firms with a U.A.E. presence and

have received rejection letters from two firms and no response from
the remaining nine firms. 8 Plaintiffs state that they have also

contacted the Secretary of State offices for all fi fty of the
United States of America in search of registered ag ents for the
defendants but have yet to find any such agents. ° Plaintiffs also

stated that they have

endeavored to locate individuals who might be willi ng to
serve the Sheikh personally. The Plaintiffs have h ad
some discussions with someindividualsinthatrega rd but
have notyetbeen successful. The Plaintiffs conti nue to
seek suchasolution. However, thisissue is compl icated
by the need to make reasonably certain that such an act
against a member of the Royal Family does not viola te
U.A.E. law. Since the Plaintiffs have been unable to
locate a local firm to even opine on that issue, th e
Plaintiffs are now seeking the services of someone inthe
United States with enough expertise to give a relia ble
opinion. 10

1. Second Mtion for Service by Mil

Plaintiffs’ Second Motion for Service by Mail Pursu ant to
Federal Rule of Civil Procedure 4(f)(2)(C)(ii) seek s an order
allowing the Clerk of the Court to attempt service of process by
mail uponfour defendants (Sheikh Issa, Sheikh Nass er, Sheikh Saif,
and the Partnership). In support of this request t he plaintiffs
assert that they are working on other forms of serv ice but that
service by mail pursuantto Rule 4(f)(2)(C)(ii) sho uld be attempted

°ld.

°ld. at{ 3.

10]d. at pp. 2-3 14.



again if for no other reason than to show that alte rnative service

is necessary. Plaintiffs also assert that the U.A. E. is aforeign
state that is not a party to the Hague Convention a nd for which
there are no other internationally agreed means to effect service

of process upon its citizens, 11 and that

[s]ervice upon a Defendant in the traditional sense
not possible inthe United Arab Emirates because ph
addresses are not used in that country as they are
United States. Instead, individuals receive all ma
post office boxes and must sign for each letter or
when retrieved.

In light of the fact that mail must be signed for w

retrieved from a post office box in the United Arab
Emirates, Plaintiffs request that the Court order,
pursuant to Federal Rule of Civil Procedure
4(f)(2)(C)(ii), service upon Defendants by deliveri

copy of the petition and summons to Defendants at t
following addresses:

(1) H.H. Sheikh Issa bin Zayed Al Nahyan, P.O. Box
Abu-Dhabi, U.A.E.;

(2) H.H. Sheikh Nasser bin Zayed Al Nahyan, P.O. Bo
U.AE;

(3) H.H. Sheikh Saif bin Zayed Al Nahyan, P.O. Box
Abu-Dhabi, U.A.E.; and

(4) The Partnership of the Royal Family bin Zayed A

Nahyan, by serving the above named members of the

partnership.

Service at the above addresses would provide a sign

is
ysical
inthe
il at

parcel

hen

ng a
he

464,

X464,

26999,

ed

receipt as required under Rule 4(f)(2)(C)(ii). 12

1Plaintiffs’ Second Motion for Service by Mail Pursu ant to
Federal Rule of Civil Procedure 4(f)(2)(C)(ii), Doc ket Entry
No. 44, pp. 1-2 11 3-4.

21d. at pp. 2-3 11 5-11.



A Standard of Review
Federal Rule of Civil Procedure 4(f)(2)(C)(ii) prov

an individual . . . may be served at a place not wi
any judicial district of the United States:

(2) ifthereis nointernationally agreed means, or
internationalagreementallows butdoes not specify
means, by a method that is reasonably calculated to
notice:

(C) unless prohibited by the foreign country’s law,
by:

(i) using any form of mail that the clerk
addresses and sends to the individual and that

requires a signed receipt.
The court is not persuaded that service by mail is
because the plaintiffs have not made any showing th
mail is not prohibited by U.A.E. law, or that a sec

service by mail would be more successful than the f
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each of the defendants they seek to serve is a citi
U.A.E., yet they have failed to make any showing th
mail is not prohibited by U.A.E. law. Plaintiffs’
issue does not allow the court to assume that servi
not prohibited by U.A.E. law. B

“The party invoking the jurisdiction of a federal ¢
the burden of establishing the court’'s jurisdiction

nonresident defendant.” Brown v. Flowers Industrie

zen of the
at service by
silence on this

ce by mail is

ourt bears
over a

s, Inc. , 688

F.2d 328, 332 (5th Cir. 1982), cert. denied

Due process under the United States Constitution re

before a court may exercise personal jurisdiction o

defendant, there must be more than notice to the

defendant and a constitutionally sufficient relatio

between the defendant and the forum. There also mu

a basis for the defendant’s amenability to service

summons. Absent consent, this means there must be
authorization for service of summons on the defenda

Omni Capital International, Ltd. v. Rudolf Wolff &

,103S.Ct. 1275 (1983).

quires that
ver a
nship
st be
of

nt.

Co., Ltd. ,108

S.Ct. 404, 409(1987). Fed.R.Civ.P. 4(f)(2)(C)(ii)

that service of process by mail is only authorized
prohibited by foreign law. Because plaintiffs have
showing that would allow the court to conclude that
registered mail on the defendants named in this act

prohibited by U.A.E. law, the court concludes that

BIn 14 of their Second Case Status Report plaintiff
acknowledge that they have not been able to obtain
regarding whether members of the royal family are s
personal service pursuant to Rule 4(f)(2)(C)(i). P
Second Case Status Report, Docket Entry No. 45, p.
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motion to serve the defendants via mail sent to add ressesin U.A.E.

pursuant to Rule 4(f)(2)(C)(ii) a second time shoul d be denied.

2. No Showing Second Attempt at Service Likely to Su cceed

On November 20, 2006, the court granted virtually t he same
request for service by mail pursuantto Rule 4(f)(2 )(C)(ii) thatis
now pending (Docket Entry No. 7). That attempt at service was
unsuccessful for all but one of the six defendants upon whom
service was then attempted. The one defendant for whom it was
successful (Sheikh Mohammed) has since been dismiss ed for lack of
subject matter and personal jurisdiction (Docket En try No. 39). Of
the remaining five defendants upon whom service by mail was
attempted, the receipt for Sheikh Issa was returned to the court
unsigned, the package mailed to Sheikh Nasser was r eturned to the
courtunclaimed, and the packages mailed to Sheikh Abdullah, Sheikh
Saif, and the Partnership have vanished without a t race, i.e.,
neither a receipt for their delivery nor the packag es themselves
have been returned to the court. Although the addr esses to which
the plaintiffs request that service be mailed are t he same
addresses to which service was mailed in December o f 2006,
plaintiffs have made no showing that a second attem pt at service
upon Sheikh Issa, Sheikh Nasser, Sheikh Saif, or th e Partnership at

10



these addresses can reasonably be expected to yield

result. 14

C. Concl usi on

Because the plaintiffs have made no showing that se
mail is not prohibited by U.A.E. law, or that a sec
service by mail would be more successful than the f

the plaintiffs motion for service by mail will be d

[11. Order to Serve

Although the time limit for effecting service of pr
contained in Federal Rule of Civil Procedure 4(m) d
service in aforeign country pursuantto Rule 4(f),
not cited and the court has not found any authority
the court is precluded from setting a reasonable ti

own. See Montalbano v. Easco Hand Tools, Inc.

(2d Cir. 1985) (holding that exemption from 120-day

service of process in foreign countries provided by

“Plaintiffs assert that traditional service is not p
in the U.A.E. because physical addresses are not us
country as they are in this country, and that indiv
all mail at post office boxes and must sign for eac
parcel when retrieved, but plaintiffs have not subs
assertions with an affidavit or sworn declaration,
previous attempt at service by registered mail fail
the defendants that plaintiffs now seek to serve by
Moreover, the fact that the return receipt card for
mailed to Sheikh Issa was returned to the court wit
signature suggeststhat plaintiffs’ assertion that
sign for each letter or parcel received ata post o
U.A.E. is incorrect.
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predecessor (Rule 4())) did not apply where the pla
even attempted to serve the foreign defendants). A

Appeals for the Third Circuit noted in Umbenhauer v

intiff had not
s the Court of

.Wooq , 969 F.2d

25 (3d Cir. 1992),
Rule 4][m] expressly states that it “shall not apply
service in a foreign country” . . . Rule 4[m]'s dra
apparently incorporated this exemption into Rule 4]
because . . . “the vagaries of such service [on for
defendants] render the Rule 4[m] time limit too
burdensome on a plaintiff.”
Id. at 31. The Third Circuit held that dismissal of a
for improper service of process was an abuse of the
court’s discretion when service was “eminently feas
This case has been on file since August 16, 2006.
and a half has elapsed since November 20, 2006, whe
granted the plaintiff's first request for service b
to Rule 4(f)(2)(C)(ii), and over six months have el
October 9, 2007, when the court denied without prej
plaintiffs’ motion for alternative service pursuant
4(f)(3), yet plaintiffs have made no attempt to sho
of process on the remaining defendants is eminent o
Apart from the initial attempt to serve the defenda
pursuant to Rule 4(f)(2)(C)(ii) that occurred in la
attempt to serve the defendants has been made in th
plaintiffs have failed to show the court that any o
are amenable to service under any subsection of Rul

In their recently filed Second Case Status Report,

candidly acknowledged that they have not been able

12
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personal service on members of the royal family is

allowed under

U.AE. law. ¥ Since both of Rule 4(f)(2)(C)'s provisions for

service — in person and by mail — are qualified by
“unless prohibited by the foreign country’s law,” p
candid acknowledgment that they do not know whether
prohibits personal service on members of the royal

with their silence on this issue in their Second Mo

by Mail, indicate that plaintiffs do not know wheth

legally be effected on the remaining defendants pur
4(f)(2)(C). Moreover, plaintiffs have yet to file

for alternative service pursuant to Rule 4(f)(3).

While the court is not unsympathetic to the challen
plaintiffs face trying to effect service of process
defendants, i.e., challenges that require plaintiff
details of foreign law, plaintiffs’ delay in effect
the remaining defendants is not occasioned by the e
having to rely on individuals in a foreign country
instead, on plaintiffs' own inability to determine
service is legally appropriate in this case. In i
plaintiffs’ failure to identify any method of servi
legally appropriate in this case, the court has no
believe that service on the remaining defendants is
or feasible and no way to ensure that the case proc

manner. Accordingly, the court concludes thatther

15See Docket Entry No. 45, p. 3 1 4.

13

the phrase
laintiffs’
U.AE. law
family, together
tion for Service
er service can
suant to Rule

a second motion

ges that
on foreign
S to ascertain
ing service on
xigencies of
to act but,
which method of
ght of
ce that is
reason to
either eminent
eedsinatimely

eisgoodreason



to impose a limit on the time plaintiffs have to ef fect proper

service on the remaining defendants. See Mitchell v. Theriault

516 F.Supp.2d 450, 458 (M.D. Pa. 2007) (recognizing need to ensure
that the case proceeds in a timely manner as good ¢ ause to impose
a time limit to effect service of process on foreig n defendants).

| V. Conclusions and Order to Serve

For the reasons explained above in § Il, Plaintiffs " Second
Motion for Service by Mail Pursuant to Federal Rule of Civil
Procedure 4(f)(2)(C)(ii) (Docket Entry No. 44) is DENI ED. Forthe
reasons explained above in § lll, plaintiffs are ORDERED to effect
service of process on the remaining defendants with in sixty (60)
days or show cause why this action should not be di smissed without

prejudice for the failure to prosecute.

SI GNED at Houston, Texas, this 29  day of April, 2008.

SIM LAK
UNITED STATES DISTRICT JUDGE
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