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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

BERNARDO ABAN TERCERO,

Petitioner,

VS. CIVIL ACTION NO. 4:06-CV-3384

RICK THALER,

w W W W W W W W

Respondent.

MEMORANDUM AND ORDER

Texas death-row inmate Bernardo Aban Tercero sksgleral habeas relief. Tercero’s
habeas petition raises several constitutional daimcluding that he is exempt from execution
underRoper v. Simmon$43 U.S. 551 (2005). After considering the reg¢dine pleadings, and
the applicable law, the Court will deny Terceroabbas petition. The Court will not certify any
issue for appellate review.

BACKGROUND

The Crime

On March 31, 1997, Robert Berger entered a drgrihgy establishment with his three-
year-old daughter around closing time to drop défthing. Berger waited at the counter and
employee Idalia Lima stood at the back door as thesband took out some trash. As he
reentered, two men forced their way inside. Ona imeld Lima and her husband at gunpoint
while the other went to the front of the store. efid) a scuffle ensued between the second
intruder and Berger. After tussling for a momehie second man shot Berger. As he lay
bleeding on the floor, a store clerk tried to m®&e¥ger’'s young daughter so she would not see
him dying. The intruders fled with two cash regisirawers full of money.

Several months passed without any leads. Duhapgtime, the police twice interviewed
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Lima, but she did not give any useful informatidsoat the murderer’s identity. The police
eventually learned that Bernardo Aban Tercero, knasg “Carlos” or “Nica,” had some
involvement in the robbery/murder. Additional istigation revealed that Tercero had lived
with Lima’s sister, Marisol (who was a former emy#e of the dry cleaners). Lima confessed
that she had lied to the police. In her third pgolstatement she fingered Tercero as the killer.
She said that when Tercero approached her needingynshe helped orchestrate the robbery.

On September 2, 1997, the State of Texas chargadeid with capital murder
committed during the course of a robbery. By fi@nht Tercero had fled to his home country of
Nicaragua. There, Tercero engaged in a seriesnoédh offenses, including several robberies,
shootings, and a kidnapping. Eventually, the FBhmed a federal warrant for Tercero’s flight
to avoid prosecution. Two years later, Tercero arassted upon reentry to the United States.
I. The Trial

The trial court appointed Gilbert Villarreal addhn Derringer to represent Tercero.

Trial testimony provided competing versions of Limmmvolvement in the crime. Lima testified
that Tercero had threatened to harm her and heityfalhnshe did not help him commit the
robbery. Tercero took the stand and testified lthata was a willing participant who he paid for
her help.

The thrust of Tercero’s defense, however, was tigatacked a specific intent to Kill.
While the defense capitalized on ballistics evidgnicercero’s trial testimony formed the core of
the defense’s case. Tercero testified that, esppeoached the front of the store, Berger tried to
grab the gun from him. Their struggle caused Treroe@ho had his finger on the trigger, to fire
his weapon. The trial court instructed the juryctmsider the lesser-included offenses of felony

murder and aggravated robbery. The defense codceeleero’s guilt to aggravated robbery
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and told the jury to find him guilty of felony, noapital, murder.

The prosecution, however, strongly disputed Tersewersion of the offense. The
prosecution told the jury to infer Tercero’s intémr@m the facts, particularly because Tercero had
coerced Lima into helping him rob the store andidek a loaded gun with him. The State
emphasized that an eyewitness saw Tercero assaugeB who only acted defensively. In fact,
Tercero told another witness after the murder tleaghot Berger because he made him angry and
could identify him. The jury convicted Terceroaapital murder.

At the time of trial, a capital-murder convictiteft two sentencing options: death or life
with the possibility of parole after 40 years. &fa separate punishment hearing, the jury would

decide Tercero’s sentence by answering two spissiaé questions:

Special Issue No. 1
Do you find from the evidence beyond a reasonatdabd that there is a
probability that the defendant, Bernardo Aban Tercevould commit criminal
acts of violence that would constitute a continuimgeat to society?

Special Issue No. 2
Taking into consideration all of the evidence, utthg the circumstances of the
offense, the defendant’s character and backgroand, the personal moral
culpability of the defendant, Bernardo Aban Tercealo you find that there is a
sufficient mitigating circumstance or circumstant@svarrant that a sentence of
life imprisonment rather than a death sentencenposed?

Clerk’'s Record at 153, 155.

The State emphasized Tercero’s persistent anduadnistory of lawlessness. Tercero
had twice been convicted of theft. The State sa@dhe senselessness and brutality with which
Tercero killed the victim in this case. Witness¢so described Tercero’s wanton lawlessness
when he returned to Nicaragua. In short, the pudsen put forth a strong case for a death

sentence.
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The defense called eight witnesses, including drers family members from Nicaragua,
who described him as having a generally good charad-amily members pleaded for mercy
and testified that Tercero was capable of rehakitih. A jail employee testified that Tercero
had not been violent while awaiting trial. A jahaplain explained that Tercero had shown
remorse and had sought a sincere relationship®@aih

The jury answered the special issues in a margggrinng the imposition of a death
sentence. Tercero filed a timely motion for a rigal. The trial court denied the motidn.

lll.  Direct Appeal and State Habeas Review

Tercero sought appeallate review on six pointsrafr? The Court of Criminal Appeals
affirmed his conviction and sentenc&ercero v. StateNo. 73,992 (Tex. Crim. App. Sept. 19,
2002) (unpublished). Tercero does not renew ier@dcourt any of the complaints he raised on
direct review.

During the pendency of his direct appeal, Terddeml a state application for habeas
corpus relief through appointed counsel. Terceb&gage application raised five grounds for
relief, three of which addressed the introductidrviotim-impact testimony at trial and two of
which focused on the structure of the penalty phaState Habeas Record at 2-63. Over two

years later, and after the State of Texas filedspanse, Tercero filedmo semotion to amend

! In a post-judgment hearing, Lima testified that slstually had seen Tercero and the victim strufggléhe gun.
She said that the police allegedly threatened hdrtlaat the prosecutor instructed her not to mergioything that
would benefit Tercero. The prosecution’s interpreand others present during interviews with Linersyly
disputed her post-trial testimony.

2 Tercero alleged: (1) the trial court erred in gimm a challenge for cause during voir dire; (2 thial court
erroneously refused to instruct the jury on a legseuded offense; (3) insufficient evidence sugipd the jury’s
finding that he would be a future societal dangé);the trial court improperly excluded testimoinat a witness
had identified Tercero through an impermissiblygesiive procedure; (5) the prosecutor improperliedarercero
a “demon” during the penalty phase; and (6) thes@cator improperly called Tercero a “beast” duting penalty
phase.
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his habeas application. State Habeas Record &4 87By that point in the habeas litigation,
Texas law prohibited the insertion of new claims.

The parties’ proposed findings of fact and conolus of law only addressed the claims
raised in the application filed by state habeamsel The lower state habeas court signed the
State’s proposed findings and conclusions recomimgnithat the Court of Criminal Appeals
deny relief. State Habeas Record at 137-49. Thet®f Criminal Appeals adopted the lower
court’s recommendation and denied relief. In thme order, the Court of Criminal Appeals
found Tercero’ro seapplication “to be a subsequent application” beedue filed it “after the
deadline provided for an initial application forb®as corpus.” As thero se application
“fail[ed] to meet one of the exceptions provided ifo Section 5 of Article 11.071,” the Court of
Criminal Appeals “dismiss[ed] this subsequent aggtion as an abuse of the writEx parte
Tercerqg No. WR-62,592-01 and WR-62,593-02 (Tex. Crim. ANpv. 16, 2005).

IV.  Federal Habeas and Successive State Habeas Ravi

This Court appointed counsel to represent Terttexughout the federal habeas process.
On October 24, 2006, Tercero filedpeo sefederal petition for a writ of habeas corpus ragsi
four grounds for relief. (Instrument No. “l)Appointed counsel subsequently filed an amended
federal petition adopting the issues raised inpfeesepetition and inserting others for the first

time on federal review. (Instrument No. 6). Teocpursues federal habeas corpus relief on the

% Tercero'spro se application raised the following grounds for réliél) trial counsel provided ineffective
assistance by failing to investigate the circumstansurrounding Tercero’s arrest, interrogatiow, ianocation of
his consular rights; (2) the State presented fidlsémony through Lima; (3) the State suppressédeece relating
to the falsity of Lima’s trial testimony; and (4)al counsel provided ineffective assistance biirfgito engage in a
meaningful investigation of mitigating evidence.

* Tercero’spro sefederal petition alleged that: (1) trial counsebyded ineffective assistance in failing to
investigate the circumstances surrounding his ar@es subsequent interrogation; (2) the prosecutitiheld
evidence in violation oBrady v. Maryland 373 U.S. 83, 87 (1963), relating to a statememinfLima; (3) trial
counsel provided ineffective assistance when heriggh Tercero’s directive to call a witness, Syl@atera, at trial;
and (4) the Supreme Court’s decisiorRioperbars Tercero’s execution because he was 17 yearshan he killed
the victim.
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following claims:
1. Trial counsel provided ineffective assistancefdiiing to (a) investigate
Tercero’s case properly; (b) engage in a propeigatibn investigation;
(c) obtain Tercero’s medical and school recordsl @) investigate the
violation of Tercero’s rights under the Vienna Cention on Consular
Relations (*Vienna Convention”), Apr. 24, 1963, 71§ 21 U.S.T. 77.

2. The prosecution withheld evidence in violatidrBoady v. Marylangd 373
U.S. 83, 87 (1963), relating to Lima’s testimony.

3. Trial counsel provided ineffective assistanceeswline ignored Tercero’s
directive to call a witness, Sylvia Cotera, atltria

4, The Supreme Court’s decisionRoper v. Simmon$43 U.S. 551 (2005)
bars Tercero’s execution because he was 17 yednst@n he killed the
victim.

5. Federal and state agents ignored Tercero’s ség|fm consular assistance
in violation of his Vienna Convention rights.

6. Appellate counsel provided ineffective assistaincfailing to raise a claim
of prosecutorial misconduct on direct review.

7. State habeas counsel provided constitutionaificiént representation.

8. The Texas Court of Criminal Appeals failed tdegaard Tercero’s
statutory right to “competent counsel” on statedasbreview.

9. Insufficient evidence supported the jury’s dexighat Tercero would be a
future danger to society.

Respondent filed an answer alleging that Tercaubriot presented any of his claims in a
procedurally adequate manner. (Instrument No. 1%pecifically, Tercero procedurally
defaulted portions of claim one and all of claimmgotand three on state habeas review.
Respondent also argued that Tercero violated thHeustion doctrine found in 28 U.S.C
§ 2244(b)(2) by presenting the remainder of higwdafor the first time on federal review.

On March 31, 2008, the Court stayed and admirnirgéist closed this action to allow
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Tercero to present his unexhausted claims to e sourts. (Instrument No. 32).Tercero
filed a successive state habeas application ramnhg hisRoperclaim. The Court of Criminal
Appeals granted Tercero leave to proceed with iigsessive habeas application and remanded
the action to the state trial court. After considig the parties’ arguments and evidence, the-trial
level habeas court entered findings and conclusteaemmending the denial of relief. On
March 3, 2010, the Court of Criminal Appeals addptiee lower court’'s recommendation and
denied relief. Ex parte TercerpWR-62,593-03, 2010 WL 724405 (Tex. Crim. App. Mar
2010) (unpublished).

This Court reopened Tercero’s federal habeasractjimstrument No. 35). Tercero filed
a second amended petition that adopted his ealgrments and reurged H&operclaim in
light of the state-court action. (Instrument NB).4Respondent has filed a supplemental answer
(Instrument No. 53) to which Tercero has repliats{ilument No. 61). The parties have also
provided additional briefing about the applicatiohthe Anti-Terrorism and Effective Death
Penalty Act (“AEDPA”). (Instrument Nos. 71, 76)his matter is ripe for adjudication.

PROCEDURAL LIMITATIONS ON FEDERAL HABEAS REVIEW

Federal habeas corpus review provides a tightlgumscribed examination of state
criminal judgments. While “the Framers considettegl writ a vital instrument for the protection
of individual liberty,” Boumediene v. Bush33 U.S. 723, 743 (2008), principles of finality,
comity, and federalism narrow the scope of fedbedleas review.See Barefoot v. Estelld63
U.S. 880, 887 (1983) (“The role of federal habeasc@edings . . . secondary and limited.”);
Engle v. Isaac456 U.S. 107, 128 (1982) (“The States possessapyi authority for defining and

enforcing the criminal law.”). Respondent argueet {procedural law forecloses federal review

® This Court’s order staying the case specificalscdssed TerceroRoperclaim, but clarified that a stay would
“allow Tercero to exhaust the other claims he l@gnesented to the state courts.” (Instrument3®cat 11, n.5).
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of all but one claim.

Federal courts have long required inmates to giaée courts the first chance to rectify
constitutional violations. See Ex parte Royalll17 U.S. 241, 251-52 (1886). To avoid the
“unseem([liness] of a federal district court’'s ougning a state court conviction without the
state courts having had an opportunity to corteetconstitutional violation in the first instance,”
O’Sullivan v. Boerckel526 U.S. 838, 845 (1999), the AEDPA requires ranate to raise his
federal habeas claims in the highest state cotiotdéederal review becomes availab®ee28
U.S.C. 8§ 2254(b)(1).The AEDPA precludes federal review over unexhalstaims for any
purpose other than to deny their merigee28 U.S.C. 8§ 2254(b)(2). Tercero raised claime fiv
through nine, and part of claim one, for the fiiste in his federal habeas petitidnHe did not
advance those claims when this Court stayed his fomghe exhaustion of state-court remedies.
Accordingly, the AEDPA precludes this Court fronfoafling habeas relief on those issu&ee
28 U.S.C. § 244(b)(2).

The procedural default doctrine, which functiors a “[a] corollary to the habeas
statute’s exhaustion requirement,” also constticesscope of federal habeas revielaetke v.
Haley, 541 U.S. 386, 392-93 (2004ee also Coleman v. Thompsé01 U.S. 722, 729 (1991)
(stating that federal courts “will not review a gtien of federal law decided by a state court if
the decision of that court rests on a state lawmgglathat is independent of the federal question
and adequate to support the judgment”). Fedesrddtioe limits habeas review to those claims
that an inmate presented in compliance with stedequlural law. See Haley541 U.S. at 392;
Lambrix v. Singletary520 U.S. 518, 523 (199 ,oleman 501 U.S. at 729. If an inmate fails to

follow well-established state procedural requiretador attacking his conviction or sentence,

® Tercero’spro sehabeas application did not include his complalrt ttrial counsel failed to champion his
Vienna Convention rights (claim 1(d)).
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and the state court thereby finds that he has Hethaonsideration of any issues, a procedural
bar precludes federal adjudicatioBee Lambrix520 U.S. at 523Coleman 501 U.S. at 732.

Tercero raised claims two and thres, well as part of claim one, in higo sestate
habeas application. The Court of Criminal Appehdsnissed Tercero’gro seapplication as an
abuse of the writ.Ex parte TerceroNo. WR-62,592-01 and WR-62,593-02 (Tex. Crim. App
Nov. 16, 2005). Tercero’s failure to present heimgs to the state courts in a procedurally
adequate manner bars federal courts from consglérair merits.

Similarly, a petitioner’s failure to exhaust hisims results in a federal procedural bar.
SeeHorsely v. Johnsgnl97 F.3d 134, 137 (5th Cir. 1999). “A proceduwtafault . . . occurs
when a prisoner fails to exhaust available stateetBes and ‘the court to which the petitioner
would be required to present his claims in ordeme®et the exhaustion requirement would now
find the claims procedurally barred.”"Nobles v. Johnserl27 F.3d 409, 420 (5th Cir. 1997)
(quotingColeman 501 U.S. at 734 n.1¥ee also Steele v. Youyrdd F.3d 1518, 1524 (10th Cir.
1993) (holding that when *“it is obvious that theexhausted claim would be procedurally barred
in state court, we will forego the needless ‘judiging-pong’ and hold the claim procedurally
barred from habeas review”). Because Tercero npresented his unexhausted claims in his
previous state habeas applicationsx.TCODE CRIM. PRO. art. 11.071 8 5 would prohibit the state
courts from considering them in a subsequent agihic. Texas’' abuse-of-the-writ doctrine,
therefore, forecloses federal review. Only TerseRoperclaim is not subject to a procedural
bar.

Judicial accommodation prevents a state proceddefhult from becoming an
insurmountable barrier to federal review. G@oleman v. Thompsorthe Supreme Court

recognized that a federal petitioner may overcome default of his claims if he can
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“demonstratecausefor the default ancctual prejudiceas a result of the alleged violation of
federal law[.].” 501 U.S. at 750 (emphasis addedp petitioner shoulders the burden of
meeting the cause and actual prejudice stand8ek McCleskey v. Zamt99 U.S. 467, 494-95
(1991).

Tercero argues that ineffective representatiorhigyhabeas attorney should forgive the
procedural impediments to federal review. (InsteainNo. 31 at 8-9). When Tercero filed his
federal habeas petition, well-settled Fifth Circlatv decisively held that habeas counsel's
representation could not constitute cauSee, e.g., Brown v. Dretk&19 F.3d 365, 378 (5th Cir.
2005);Elizalde v. Dretke362 F.3d 323, 331 (5th Cir. 2008Beazley v. Johnsp242 F.3d 248,
271 (5th Cir. 2001). However, the Supreme CourMiartinez v. Ryarrecently found that
deficient performance by a state habeas attorney m@m@mount to cause under some
circumstances. Thdartinezcourt held:

Where, under state law, claims of ineffective dasise of trial counsel must be

raised in an initial-review collateral proceediagprocedural default will not bar a

federal habeas court from hearing a substantiahotd ineffective assistance at

trial if, in the initial-review collateral proceedi, there was no counsel or counsel

in that proceeding was ineffective.

Martinez _ U.S. at |, 132 S. Ct. at 1320. T™wrtinez Court reasoned that when, as in
Arizona, inmates can only raistrickland claims on state habeas review, a state habeas
attorney’s deficient performance may forgive a fatiprocedural bar.

The Fifth Circuit, however, subsequently held tN&rtinez does not apply to federal

habeas cases arising from Texas convicti@e® Foster v. Thaled81 F. App’x 229, 230 (5th

Cir.) (unpublished)cert. denied  U.S.  , 2012 WL 4365081 (Sept. 25, 200M2wbury v.

" A federal court may also adjudicate barred claiiniailure to consider the claims will result infandamental
miscarriage of justice.Coleman 501 U.S. at 750. A fundamental miscarriage sofife “is limited to cases where
the petitioner can make a persuasive showing teas factually innocent of the charges against hirinhley v.
Johnson243 F.3d 215, 220 (5th Cir. 2001). Tercero dussclaim that he is actually innocent.
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Thaler, 481 F. App’x 953 (5th Cir. 2012) (unpublishedyestas v. Thaled75 F. App’x 518
(5th Cir. 2012) (unpublished)Gates v. Thaler 476 F. App’x 336, 342 (5th Cir. 2012)
(unpublished)jbarra v. Thaler 687 F.3d 222, 227 (5th Cir. 2012Méartinez by its own terms,

. . . establishes a specific and narrow exceptiaié Colemandoctrine[.]” Ibarra, 687 F.3d at
225-26. Unlike in Arizona, Texas inmates can r&geklandclaims in a motion for a new trial
or on direct appeal. Thus, the Fifth Circuit reasthat Texas inmates are “not entitled to the
benefit ofMartinezfor [their] ineffectiveness claims].]Tbarra, 687 F.3d at 227.

The Supreme Court has recently granted certioeiew in a case that will decide
whetherMartinez applies to TexasSee Trevino v. Thaleb68 U.S. (2012, Fifth Circuit
precedent “remains binding until the Supreme Cquolvides contrary guidance.Neville v.
Johnson 440 F.3d 221, 222 (5th Cir. 2006). Neverthelesgn if the Court assumes that
Martinezapplies to Texas, Tercero has not met his burd@vércome the procedural bar of his
claims.

Tercero complains that his state habeas attorseysponsible for defaulting all the
claims procedurally unavailable on federal revieMartineZs protections explicitly extend only
to “a substantial claim of ineffective assistantérial[.]” Martinez _ U.S. ;132 S. Ct. at
1320. Of the eight claims that Tercero faults c®lrfor not raising, only two relate to trial
counsel’'s representation. State habeas review nsaghe first or only forum to raise his
additional grounds for relief, such as hyady or insufficiency-of-the-evidence claims.
Martinez only would allow claims one and three to servepascursors to an ineffective-
assistance-of-habeas-counsel claim.

Martinezreaffirmed that an inmate only meets the causeiregent by showing that the

8 The Supreme Court has also stayed the executidrexds inmates raising Martinez issue. See Haynes v.
Thaler, 133 S. Ct. 498 (2012RBalentine v. Thalel33 S. Ct. 90 (2012).
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“attorney in his first collateral proceeding wafiiective” and that the underlying “claim of
ineffective assistance of trial counsel is substant Martinez _~~ U.S. at |, 132 S. Ct. at
1321. Then, the inmate must also show “actual gregu” Id. Tercero’s pleadings fail to prove
either cause or prejudice.

The cause test relies on the ineffective-assistaficounsel standard fro@trickland v.
Washington466 U.S. 668 (1984) to assess an attorney’steff@ee Edwards v. Carpentéi29
U.S. 446, 451 (2000) (“Not just any deficiency muasel’s performance will do, however; the
assistance must have been so ineffective as tateidthe Federal Constitution.”Murray v.
Carrier, 477 U.S. 478, 492 (1986) (“Attorney error shoftineffective assistance of counsel
does not constitute cause[.]’). A petitioner me8tacklands standards by showing that “a
defense attorney’performancefalls below an objective standard of reasonabkeresl thereby
prejudicesthe defense.”Yarborough v. Gentry540 U.S. 1, 4 (2003) (emphasis added). In the
Martinez context, a petitioner must make a d&aticklandshowing to overcome a procedural
bar. A petitioner must demonstrate (1) deficiemtf@rmance and resulting prejudice in habeas
counsel's failure to raise a claim based on (2l taounsel’'s deficient performance and
prejudice. Here, Tercero has not shown that $tabeas counsel’s failure to raise claims one
and three amounts to deficient performance.

Tercero makes brief, but broad, allegations tlatltfstate habeas counsel for not
performing an adequate investigation or presentiegtorious arguments. (Instrument Nos. 6 at
10; 45 at 12-13). Tercero’s briefing, however, slamthing more than observe that habeas
counsel did not raise his now-barred grounds fdiefre Such perfunctory argument is
insufficient to show causeSeeSmith v. Murray 477 U.S. 527, 535 (1986) (“[T]he mere fact

that counsel failed to recognize the factual oaldsasis for a claim, or failed to raise the claim
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despite recognizing it, does not constitute cawseafprocedural default.””) (quotinGarrier,
477 U.S. at 486-87). An effective attorney doesrasse every nonfrivolous claim. In fact, the
process of “winnowing out weaker arguments on appéd focusing on’ those more likely to
prevail, far from being evidence of incompetensethie hallmark of effective . . . advocacy.”
Smith 477 U.S. at 536 (quotinipnes v. Barnegt63 U.S. 745, 751-52 (1983)).

Tercero’s briefing does not indicate that stasddas counsel, who filed a lengthy
application raising five grounds for relief, igndrestrong arguments against trial counsel's
representation. Tercero has only made a passiog &f show that claims one and three would
constitute viable grounds for habeas relief. Thdséms make summary allegations that trial
counsel provided ineffective assistance by failtoginvestigate Tercero’s case; engage in a
proper mitigation investigation; obtain Tercero’sdical and school records; argue that the State
denied Tercero’s Vienna Convention rights; and &alvia Cotera to testify at trial. Tercero,
however, has not substantiated those allegatibiis pleadings do not specify what investigation
trial counsel ignored or how it would have impackesl defense. Tercero has not supported his
allegations with affidavits or other admissible dence that a reasonably effective attorney
would have put before the jury. Tercero has natdpced his school or medical records,
amassed unpresented material, or identified unpdrsoitigating theories. He has not
substantiated any previously unarticulated legaéaitons® Tercero has not proven that trial

counsel provided defective representation, much tlest habeas counsel should have raised the

° Additionally, Tercero has not shown that trial neel missed making game-changing legal objectiomsking
important fact witnesses. For example, Tercerdtdaual counsel for not objecting to an allegadlation of his
Vienna Convention rights, yet the law does not gaize an individually enforceable right under thegaty,
Sanchez-Llamas v. Oregds¥8 U.S. 331, 338 (2008)eal Garcia v. Quartermarb73 F.3d 214, 218 n.19 (5th Cir.
2009),Medellin v. Dretke371 F.3d 270, 280 (5th Cir. 2004). Also, Terckas not proven that trial counsel erred
by not calling Ms. Cotera as a defense witness. Gddgera testified for the prosecution. Tercers hat explained
how calling her as a defense witness would havaltegsin testimony different from trial counselsnigthy cross-
examination of her.
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defaulted ineffective-assistance claims in his halagplication.See Roe v. Flores-Ortega28
U.S. 470, 482 (2000) (recognizing the “strong pregtion of reliability to judicial proceedings
and requir[ing] a defendant to overcome that prggion by show[ing] how specific errors of
counsel undermined the reliability of the finding quilt[.]"). Tercero has not demonstrated
cause to overcome the procedural bar.

In addition to not meeting the cause standardcérets pleadings also fall short of
proving actual prejudice. “The Supreme Court hesnbreluctant to define the precise contours
of the prejudice requirement.Barrientes v. Johnsor221 F.3d 741, 769 (5th Cir. 200Gee
also Williams v. Taylgr529 U.S. 420, 444 (2000) (leaving to the loweurt® “[g]uestions
regarding the standard for determining the prepiditat petitioner must establish to obtain
relief”). Still, Tercero must show more than “aspibility of prejudice,” but that the errors
“worked to his actual and substantial disadvantaggecting his entire trial with error of
constitutional dimensions.United States v. Fradyl56 U.S. 152, 168 (1982%ee also Engle v.
Isaag 456 U.S. 107, 129 (198Felder v. Johnsanl80 F.3d 206, 215 n.12 (5th Cir. 1999). For
the same reasons that he has not shown causerdsrocarsory arguments cannot prove actual
prejudice. This Court cannot reach the meritset&ro’s barred claints.

Tercero did not give the state courts a fair oppoty to consider most of his claims.
State habeas counsel’s failure to include thodenslan Tercero’s initial state habeas application
cannot forgive their default. Thus, this Courtmainreach the merits of claims one through three

and five through nin& Only Tercero’s fourth claim — that his age at tee of the crime

° This Court has reviewed the merits of Tercero'srdzh claims in the alternative and, if no procetlura
impediments foreclosed federal review, the Counildstill deny his federal habeas petition.

™ The Court observes that the exceptions to theeplaral-bar doctrine rest on the operation of equiBee
Haley, 541 U.S. at 393. Tercero did not give Texa®pportunity to consider his unexhausted claimsritial
habeas review, a circumstance he blames on habaased. When the Court gave him the opportunitgxbaust
all “claims he has not presented to the state sguiinstrument No 32 at 11, n.5), he chose onlyaise hisRoper
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makes him ineligible for a death sentence — igy/fallailable for federal review.
TERCERO’S ROPER CLAIM

The Supreme Court iRoper v. Simmon$43 U.S. 551 (2005), held that the Eighth
Amendment prohibits the execution of offenders wiase minors when they killed. TH&oper
Court stated: “The age of 18 is the point wheraedpadraws the line for many purposes between
childhood and adulthood. It is, we conclude, the at which the line for death eligibility ought
to rest.” Id. at 574. Tercero claims that he was under agehHEh he committed the murder for
which he received a death sentence. To prevamim show that he was born after March 31,
1979 (18 years before the murder).
l. Background

A. Indicators of Tercero’s Age Before theRoper Decision

Before the Supreme Court issued Bwperdecision, nothing indicated that Tercero was
a minor when he killed. The indictment againstcéeo listed his birth date as August 20, 1977.
Clerk’'s Record at 3. While differing somewhat hretparticularsthe testimony and evidence
from trial confirmed that Tercero was over 18 whes committed the capital murder. For
example, the defense submitted into evidence #eskation of a certificate from Posoltega,
Nicaragua showing that Tercero was born on Aug0sti277 (hereinafter “1977 Posoltega birth
certificate”). Tr. Vol. 27, DX-3. The defense also submitted a Nicaraguan policertrépat
listed his age as 22 at the time of an arrest igust of 1998. Tr. Vol. 27, DX-3. When
previously arrested in the United States, Tercenea birth date of August 20 in either 1976 or

1977. Witnesses who knew Tercero as a youth prdvidal testimony that described his age in

claim. Tercero’s choice not to present his unestediclaims when given the opportunity to do so algs against
the operation of equity in his favor.
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a way inconsistent with Roperclaim* Importantly, Tercero himself testified that hesn24
years old at the time of trial (October 2000). Yol. 19 at 18. Additionally, Tercero explained
that he came to the United States in 1993 whendse ¥ years old. Tr. Vol. 19 at 19, 72. In
sum, nothing at the time of trial suggested that@&® was a juvenile when he committed the
murder for which he received a death sentence.

B. The Parties’ Evidence and Arguments

After the Supreme Court decid&bperin 2005, Tercero for the first time claimed to
have been under age 18 at the time of the murddmough subsequent briefing, Tercero’s
arguments supporting hiRoper claim have evolved. The federal petition filedrotigh
appointed counsel summarily argued that Tercero vase on August 20, 1979. In support,
Tercero filed only one piece of evidence, a “Cexéiflo de Naciemiento” (“birth certificate”)
issued by the “Registro del Estado Civil de LassBeas” in Chichigalpa, Nicaragua showing a
birth date in 1979 (Instrument No. 6, Exhibit A;ré@after “1979 Chichigalpa birth
certificate”)® The document includes two other dates: a “feanandcripicion” of January 1,
1980, and a “fecha de emision” of April 18, 20@mstrument No. 6).

Importantly, Tercero’s initial federal petitionddnot explain why Tercero and others had
previously considered him to be born much earligant the date reflected in the 1979
Chichigalpa birth certificate. Curiously, his fedepetition did not clarify why that document
bore a “fecha de emision” of April 18, 2005, a datdy six weeks after the Supreme Court

handed dowiRoper

2 An uncle testified that he has known Tercero sih@87 when he was 10 years old. Tr. Vol. 23 at. 185
friend, Michael Alberto Mondragon, testified that Imet Tercero when he was five years old in apprately
1982. Tr. Vol. 23 at 129-30. His friend’s mothestified that Tercero left to live in the Uniteta&s when he was
18. Tr. Vol. 23 at 170-71. Another uncle testifibat Tercero “was 18 years old” when he left Kagma. Tr. Vol.
23 at 203; Tr. Vol. 24 at 6.

13 Tercero also attached to his petition a copy sfrhother Lydia Tercero Hueto’s trial testimony thatablished
the names of his parents, but otherwise did ngpeugisRoperclaim.
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Respondent’s original answer alleged that somedireed Nicaraguan birth records after
the Supreme Court issued iRoper decision. According to Respondent, Nicaraguan law
requires parents to inscribe a child’'s birth at ltheal civil registry with little official oversigh
Nicaraguan law also allows the information on tivéhixertificate to be changed through judicial
order. When a change is requested, the civil iggifice provides a “literal” which is an
official transcript of the inscription history asdbsequent modification.
Respondent asserts that “the evidence overwhelyuogmonstrates that Tercero was
born in August 1976, and suggests that the modidiceof the birth date on his Chichigalpa
inscription may have been an attempt to disguieérie date of his birth.” (Instrument No. 19
at 31). Respondent explains that the “fecha desieniion the 1979 Chichigalpa birth certificate
means someone changed the Nicaraguan registryterghow a 1979 birth. With the assistance
of the Fraud Prevention Unit of the United StatesbBssy in Nicaragua, Respondent obtained
additional documentary evidence and insight in® 1879 Chichigalpa birth certificate. In the
answer to Tercero’s petition, Respondent provitiedQourt with:
1. A certificate that Tercero gave Respondent ftbenCivil Registrar Office
of Chichigalpa indicating that someone modified @##/79 Chichigalpa
birth certificate on October 20, 2006, only threeeks before Tercero
filed his pro se federal petition. (Instrument No. 19, Exhibit A).
Respondent also submits a second certificate itidgcghat someone
rectified the birth records on October 20, 200@nstument No. 19,
Exhibit C).

2. Another birth certificate for Tercero from Pdsgla, Nicaragua, this time
showing an August 20, 1976 birth. (Instrument N®, Exhibit B;
hereinafter “1976 Posoltega birth certificate”).hig certificate shows a

registry date of August 30, 1976, and was signethbyregistrar on May
16, 1977.

3. The “literal” from the 1979 Chichigalpa birthrtécate reflecting that on
July 14, 2006, Nicaraguan Judge Matha R. Navaivketerdered that his
inscription be changed to reflect an inscriptiotiedaf January 7, 1980,
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and a birth date of August 20, 1979. These chamggs recorded on
October 20, 2006. (Instrument No. 19, Exhibit C).

With that evidence, Respondent argued that “Tetsatate of birth was originally inscribed as
August 20, 1976, the same as the Posoltega inserjdtut that . . . it was modified for some
unknown reason to show his birth as being threesylager.” (Instrument No. 19 at 31).

Respondent argued that “Tercero has not proviggdcanvincing evidence to illustrate
that his modified Chichigalpa inscription now cdngacredible information about his birth
date.” (Instrument No. 19 at 32). Respondent, dwes, did not subsequently oppose Tercero’s
request for investigative assistance. (Instrumeot 2b). Given the important factual issues
relating to Tercero’s age, and the strange modi@inaof the birth information after thRoper
decision, this Court allowed Tercero to retain mrestigator, Norma Villanueva, who traveled to
Nicaragua. (Instrument No. 26). Tercero’s replRespondent’s answer relied on Villanueva’s
investigation to explain the renovation of his Wirtertificate. At the same time, her
investigation raised for the first time a bizaret ef circumstances that allegedly resulted in the
different birth certificates.

Ms. Villanueva produced an affidavit attestingtttiee Office of Registry in Chichigalpa,
Nicaragua contains birth registrations for (1) arid&do Aban Tercero who was born on August
20, 1976, and registered by his mother on Augustl9@6, and (2) a Bernardo Aban Tercero
who was born on August 20, 1979, and registerekidynother in January of 1980. Tercero did
not provide the Court with a copy of those officetries. Instead, Tercero submitted a different
certificate from Chichigalpa, this one with the Ausg) 20, 1979 birth date but reflecting a 2006
rectification and bearing a 2007 certificationnsfrument No. 31, Exhibit B).

Now, however, Tercero had to explain why the Nigalan records contained birth

entries for two children named Bernardo Aban TercerVillanueva secured undated and

18 /31



unnotarized declarations from family members amghffs in Nicaragua explaining the different
birth certificates. At trial, Tercero’s mother haektified that Tercero was the oldest of her
children. Tr. Vol. 23 at 191, 195. An uncle hagblained that Tercero was the first grandchild
in the family. Tr. Vol. 23 at 198. Villanueva, Wwever, uncovered information allegedly
suggesting that their testimony was incorrect @omplete. The declaration from Tercero’s
mother states that she gave birth to a son namehB® Aban Tercero in 1976. Two years
later, that son died after she found a scorpiobed with him. She later had a second son, the
petitioner in the instant action, and also namead Bernardo Aban Tercero. (Instrument No. 31,
Exhibit C). Additional documents from friends afasnily members recall the birth, death, and
funeral of the first son, although they differ samhat in various details. (Instrument No. 31,
Exhibits D though H).

With different birth certificates in the record from two different cities and from three
different years — the Court recognized that factuedstions remained unresolved. In particular,
the Court observed various conflicts or deficieadrethe record, to wit:

1. The parties make many statements about the tapet Nicaraguan law

without providing legal citation or expert testinyorexplaining birth
registry under Nicaraguan law.

2. Tercero has not explained why he and othere gdlegedly incorrect

testimony at trial about his true birth date. Becchas not explained how
he came to confuse himself with his dead olderHanot

3. Information before the Court indicates thatcBeo may have been born in

1976, 1977, or 1979. The only documentation befloeeCourt that does
not flow from the renovation of Tercero’s birth datfter Roper shows
that his age makes him eligible for execution. M/hTercero’'s
investigator claims that the official birth regisin Nicaragua contains an
entry for his birth in 1979, Tercero has not pr@ddhe Court with an

authenticated copy of that information.

4. The testimony and evidence at trial, as welthees new affidavits, give
widely varying accounts of Tercero’s parentage.e Tailure to identify
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his correct father has muddied the accounts ofdars named Bernardo
Aban Tercero and raises credibility questions.

5. Tercero’s mother testified at trial that Tercemas the oldest of her
children, Tr. Vol. 23 at 191, 195, and an uncldifiesl that Tercero was
the first grandchild in the family, Tr. Vol. 23 at98. Tercero’s mother
does not reconcile this testimony, and other insbascies, with the new
account about the mysterious older son.
6. Tercero makes the incredible allegation, whicmeticeably absent from
the new affidavits, that both sons named BernartbarATercero were
born on August 20. This unlikely happenstanceesmerified, not only
raises credibility issues but handicaps his abtlitygecure relief. Tercero
must not only show that he was born in 1979, bustmurove with
precision that he was not born before March 3at year, and thus was
under 18 when the crime occurred.
7. Tercero’s claim that he was a minor when theeroccurred only arose
after the Supreme Court issued Reperdecision, making the evolving
tale that supports his allegation suspect withodditeonal credible
support.
(Instrument No. 32 at 7-9). The Court stayed thstant action to allow Texas the first
opportunity to consider Tercerd®oper claim
C. Successive State Habeas Review
Tercero filed a successive state habeas applicatidhe Court of Criminal Appeals.
Tercero, however, did not present the Texas couttsany new evidence or argument. In fact,
Tercero only filed two items of evidentiary suppwrith his successive state application: the
birth certificate showing a 1979 birth and the s@apt of his mother’s trial testimony. His
successive application did not mention the exiserfca dead older brother, much less include
the materials produced from Villanueva'’s investigat
The Court of Criminal Appeals remanded the actionthe lower court for factual

development. The State of Texas filed a respomdket successive application which included

all of the evidence presented in the federal actiocluding that amassed by Tercero’s
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investigator. Second State Habeas Record at 73%1The State’s response, however, did not
discredit Tercero’®Roperclaim by challenging the results of Villanuevawestigation. Instead,
the State emphasized that Tercero had consisteigsented his date of birth being in 1976 or
1977 before the murder. In addition to the presipumentioned pré&oper indicators of
Tercero’s age, the State pointed to the following:
1. Tercero had relied on the birth certificate simgaa birth date of August
20, 1977, when obtaining a Texas identificationdciom the Texas

Department of Public Safety in 1994.

2. Tercero’s criminal history lists his birthdate @ther August 20, 1976 or
August 20, 1977.

3. When arrested twice previously in Harris Counftgrcero gave a false
name but used the August 20, 1977, date of birth.

4. In 1996 and 1999 the United States Immigration &aturalization
Service charged Tercero with Unlawful Entry in 198&l 1999 and used
the August 20, 1976 and August 20, 1977 birth dates

5. When apprehended in 1999 and booked into thalghdCounty, Texas,
jail, the booking information includes a date atliof August 20, 1976.

6. The FBI listed in wanted posters and chargedwitin Unlawful Flight to
Avoid Prosecution - Capital Murder using the Aug2@t 1976 date.

7. During an August 26, 1999 interview with FBI $jg¢ Agent Rick
Gannaway, Tercero indicated his date of birth wagust 20, 1976.

On August 7, 2009, the lower habeas court fourat tho controverted, previously
unresolved factual issues material to the legalftjTercero’s] confinement exist.” Successive
State Habeas Record at 333. The parties filedgsexp factual findings and legal conclusions.
Without holding a hearing, the lower court signlee State’s proposed findings.

The findings did not address the Nicaraguan highificates or the affidavits Tercero

14 Curiously, the amended petition Tercero filed wihenreturned to federal court claims that he sulrhithat
evidence to the state courts. (Instrument No.t4Bb&l6) (“The evidencthe Petitioner presented to the trial court
was that which was presented to this court in tiréex proceeding.”) (emphasis added).
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submitted in federal court. Instead, the findihgi®ed the numerous times Tercero or others have
represented his birth as being in 1976 or 197 7famad in relevant part:
The Court, in light of the ample documentation 0l §Tercero’s] prior continual
assertion of a birthdate establishing that he wel ever the age of eighteen at
the time of the offense, finds unpersuasive ancelible the alleged birth record
provided by [Tercero] in the instant writ assertangirthdate of August 20,1979.

The Court finds that [Tercero] fails to show by @gonderance of the evidence
that he was under the age of eighteen at the tfrtteemffense.

Successive State Habeas Record at 352.

The Court of Criminal Appeals adopted the loweunr€s findings without alteration and
denied relief. Ex parte Tercerp2010 WL 724405, at *1 (Tex. Crim. App. 2010).heTCourt of
Criminal Appeals stated:

The trial court, without holding an evidentiary heg, adopted the State's

proposed findings of fact and conclusions of laworemending that relief be

denied because Applicant has failed to show byepgrderance of the evidence

that he was younger than 18 years of age when mendted the instant offense.

This Court has reviewed the record with respectht® allegation made by

applicant. We adopt the trial judge's findings amehclusions. Based upon the

trial court's findings and conclusions and our oewview, we deny relief.

Id. The parties then returned to federal court.

D. Renewed Federal Proceedings

After this Court reopened the case Tercero filedtlaer amended petition relying on the
same arguments and evidence he had presented eathe federal action. With regard to the
state court’s rejection of hiRoperclaim, Tercero complained that the state courtsitat “did
nothing to address or counter the substantial ecel@ertaining to the actual authenticity of the
Petitioner’s [1979] birth records . . . nor did yheddress the veracity of the affidavits obtained

by [his investigator].” (Instrument No. 45 at 18}1 Tercero conceded that the evidence

“show[ed] inconsistentdates of birth,” but faulted the state court fornd) “nothing to attempt
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to resolve the inconsistencies.” (Instrument Nma#t19).

Respondent filed a new answer arguing that the PERffords deference to the state
court’s decision. In addition to relying on thatst court findings, Respondent challenged the
1979 Chichigalpa birth certificate and the declaret explaining Tercero’s birth. Respondent
asserted that the “mysterious modification [in Z06asts an enormous shadow of doubt over
whether Tercero’s actual date of birth was in 183%e asserts.” (Instrument No. 53 at 12).

Tercero filed a reply. Tercero first contrastetlaviueva’'s description of the official
records in Chichigalpa against Respondent’s unedr$tatements about the 2005 rectification.
Given the unsupported nature of those statememigeio argued that he “should at the very
least be entitled to obtain this information eithgrtestimony or deposition of the individuals
who conducted the investigation, given the obvidisparity between the Petitioner's and the
Respondent’s information.” (Instrument No. 61 2}. 1Additionally, Tercero asked this Court to
hold an evidentiary hearing. (Instrument No. 613t

Given the record, the Court ordered the partiedaafy how the AEDPA applied to the
Roper claim, whether factual development was availabtenecessary, and whether any
additional matters needed resolution before praogetb adjudication. (Instrument No. 62).
Respondent subsequently asked the Court to corfineview to the evidence and argument
Tercero presented in his successive state habpésadion and, under the AEDPA'’s deferential
review, find hisRoperclaim to be without merit. (Instrument No. 7I)ercero contended that,
by ignoring the weight of evidence he adduced aerfal review, the state court’s adjudication
does not merit deference under the AEDPA. Teragges the Court to allow full factual

development and hold an evidentiary hearing tolvedangering concerns. (Instrument No. 76).
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I. Application of the AEDPA

The application of the AEDPA is a threshold concer this case. The AEDPA, which
“imposes a highly deferential standard for evah@mstate-court rulings and demands that state-
court decisions be given the benefit of the doubgtlifies traditional principles of finality,
comity, and federalism that underlie federal habveagew. Renicov. Left  U.S. | 130 S.
Ct. 1855, 1862 (2010) (quotations omitted). Widntggular applicability to the instant case, the
AEDPA restricts both the nature and scope of fdderlbeas review.

The AEDPA generally “bars relitigation of any ctaladjudicated on the merits’ in state
court, subject only to the exceptions in [28 U.F&8 2254(d)(1) and (d)(2).”Harrington v.
Richter _ U.S.at___ , 131 S. Ct. 770, 784 (2011). nEvken a state court denies the merits
of an inmate’s constitutional claims, however, sameumstances may disentitle that decision to
AEDPA deference. The Supreme Court has identifiedain classes of offenders who the
Constitution protects from execution. Capital def@nts who are incompetent, mentally
retarded, or below age 18 are exempt from societfjisiate punishment. Given that absolute
prohibition, the severity of the punishment, ané tilreversibility of error, the Constitution
places high demands on a state court’s assessthuaitiether a death-row inmate qualifies for
those constitutional protections. In that narr@ange of cases, the state courts must provide an
inmate an adequate opportunity to develop his dabefore AEDPA deference applies on
federal review. SeePanetti v. Quartermar51 U.S. 930, 953 (2007Blue v. Thaler665 F.3d
647, 656-67 (5th Cir. 2011)iley v. Epps 625 F.3d 199, 207 (5th Cir. 201(Rjivera v.

Quarterman 505 F.3d 349, 358 (5th Cir. 2007).

15 Courts have thus far only applied this exceptiothie case of categorical exceptions to the deahlfy, such
as incompetence undéord v. Wainwright 477 U.S. 399 (1986) and mental retardation urdkins v. Virginia
536 U.S. 304, 311-314 (2002Roperclaims, like those brought undEord and Atking “affirmatively limit the
class of persons who are death penalty eligibleRJVera 505 F.3d at 358ee also Graham v. Floriga __ U.S.
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The Court ordered the parties to “discuss whetherstate courts satisfied Tercero’s
rights by denying relief without holding a hearimgg, even addressing much of the evidence he
had adduced in federal court.” (Instrument Noa68). After that briefing, the Court finds that
the state courts afforded Tercero all the processds due. “Due process does not require a full
trial on the merits,” but only an “opportunity fee heard.”Riverg 505 F.3d at 358 (quoting
Ford v. Wainwright 477 U.S. 399, 424 (1986) (Powell, J., concurimg@art and concurring in
the judgment))see also Hines v. Thalet56 F. App’x 357, 363 (5th Cir. 2011). The stabairts
allowed Tercero to file a successive habeas apgplitand did not limit the evidence he could
attach to that pleading. Tercero chose to empbasity a portion of the information he had
amassed on federal review. Even though the Statehad to its response the full breadth of
evidence developed, Tercero did not signal to thee scourts that the federal evidence needed
airing in a state hearing. While asking the stadarts to provide resources to establish his
claims, Tercero never gave the state courts anycatidn that he wished to resolve
inconsistencies between the various birth certdéisaand the unusual story about his older
brother.

The state courts gave Tercero an opportunity tbdaed, and he chose to limit what the
courts would consider. As Respondent observebe'fiact that Tercero failed to take advantage
of the opportunity to present evidence — again,bnisfing on the issue consisted of only one
page and his evidentiary support was limited ty @mle relevant exhibit — does not mean he was
denied the opportunity.” (Instrument No. 71 at)7-8The AEDPA, therefore, applies to his
Roperclaim.

Tercero’s age at the time of the murder is a goesif fact, reviewed under 28 U.S.C.

_,130 S. Ct. 2011, 2022 (2010) (placidgperclaims in the same group Berd andAtkinsclaims in which the
Supreme Court “has adopted categorical rules pitotgithe death penalty”). The Court will assurhattthe States
must also hold a full and fair hearing into the itsenf a properly raiseRoperclaim.
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§ 2254(d)(2). Under § 2254(d)(2) a court may graabeas relief “only if the state court’s
adjudication of his claim on the merits . . . ‘riksd in a decision that was based on an
unreasonable determination of the facts in lightthef evidence presented in the State court
proceeding.” Rabe v. Thaler649 F.3d 305, 308 (5th Cir. 2011). Under sec864(d)(2), a
petitioner must show more than that a state coul#sision was incorrect or erroneous; the
decision must be objectively unreasonable, “a suibstly higher threshold.” Schriro v.
Landrigan 550 U.S. 465, 473 (2007). Even if “[r]leasonatnli@ds reviewing the record might
disagree” about the finding in question, “on habeasew that does not suffice to supersede the
trial court’s . . . determinationRice v. Collins546 U.S. 333, 341-42 (200&ee also Wood v.
Allen, _ U.S. 130 S. Ct. 841, 849 (2010). Atjeter must show that “a reasonable
factfinder must conclude” that the state court’'s determinationtted facts was unreasonable.
Rice 546 U.S. at 341 (emphasis add¥€d).

Similarly, the AEDPA provides substantial defererto a state court’s resolution of
factual issues. Here, the Texas state courts atidled and comprehensive fact findings on
habeas review. Federal courts must presume therlyimd) factual determinations of the state

court to be correct, unless the petitioner “rejuifi® presumption of correctness by clear and

16 Under the AEDPA, “a determination of a factuakissnade by a State court shall be presumed to fioectb
and the petitioner “shall have the burden of rébgtthe presumption of correctness by clear andviooing
evidence.” 28 U .S.C. § 2254(e)(1). The Fifth Cirhas observed that “[t]he relationship betweeis tirovision
and 8 2254(d)(2) is ambiguousHines v. Thaler456 F. App’x 357, 364 n.5 (5th Cir. 2011). T®epreme Court
has “explicitly left open the question whether &2@)(1) applies in every case presenting a ctgdlamder §
2254(d)(2)[.]" Wood v. Allen__ U.S. __ , 130 S. Ct. 841, 849 (20Hek also Rice v. Collins46 U.S. 333, 339
(2006) (refusing to decide “whether and when” te tlee presumption of correctness in 2254(d)(2))asA split
exists among the circuit courts as to the inteti@iahip between those AEDPA provisions. ThehF@ircuit has
instructed that “the clear-and-convincing evideatndard of § 2254(e)(1) —which is arguably moriedmtial to
the state court than is the unreasonable-deteriminatandard of § 2254(d)(2) — pertains only totates court’s
determinations of particular factual issues, wiil®254(d)(2) pertains to the state court’s decisisna whole.”
Blue 665 F.3d at 654ee also Valdez v. Cockrei74 F.3d 941, 951 n. 17 (5th Cir. 2001). Thisi€onust follow
Fifth Circuit precedent and apply 28 U.S.C. §22%5®eto the specific factual findings and 28 U.S§2254(d)(2)
to its ultimate legal conclusion.
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convincing evidence.” 28 U.S.C. § 2254(e)@ge also Miller-EI537 U.S. at 341.

The AEDPA also confines what evidence this Couaynoonsider. Because Tercero
chose to limit the case he put before the statet tomself, and the state courts did not explicitly
mention the evidence Respondent attached to tpemss, the Court must decide what evidence
will inform its review. InCullen v. Pinholster __ U.S. __ , 131 S. Ct. 1388, 1399-1400
(2011), the Supreme Court reasoned that, becaisadjuld be strange to ask federal courts to
analyze whether a state court’s adjudication redulh a decision that unreasonably applied
federal law to facts not before the state couddefral review only examines “the record that was
before that state court.” Relying ¢hnholster Respondent asks the Court to limit its review
under the AEDPA to the scant evidence Tercero fathdo his successive state decision.
Recognizing that the State included the entireridecord in its pleadings, Respondent states
that “they were attached solely in an administeatashion to demonstrate the procedural history
of the case” (Instrument No. 71 at 14). Accordindrespondent’s reading Binholster federal
review under the AEDPA is apparently bound to tiidence presented by the petitioner on state
habeas review.

No case has circumscribed federal review to tkggrng. In light of Pinholster courts
should consider “the record that was before thte dtabeas court.’Clark v. Thaler 673 F.3d
410, 416-17 (5th Cir. 2012). THeinholsterdecision, however, did not limit the evidence to
only that presented by one party or explicitly nn@méd by the state courPinholsterrested on
how the “AEDPA’s statutory scheme is designed toorggly discourage” inmates from
“submit[ing] new evidence in federal court,” not bmiting federal consideration of evidence
plainly before the state court®inholstey  U.S.at ___, 131 S. Ct. at 1401. This Cuoultt

consider all the evidence in the state court record
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The state courts did not issue any factual finglittgat explicitly mentioned some of the
evidence attached to the State’s response. Sjl&weeever, does not disentitle the state court
decision to AEDPA deference. “The presumption ofrectness not only applies to explicit
findings of fact, but it also applies to those uicatated findings which are necessary to the state
court's conclusions of mixed law and fadtdldez v. Cockrell274 F.3d 941, 948 n. 11 (5th Cir.
2001). This Court considers the state courts t@ Haund any evidence contrary to its decision
to be without credibility or not as persuasiveles bn which it explicitly based its reasoning.

Having framed the prism through which the recardeen, the Court turns to Tercero’s
Roperclaim.

lll.  Tercero Has Not Shown an Entitlement to FederhHabeas Relief

Before the Supreme Court held that the Constitutatlaws the execution of juvenile
offenders, Tercero repeatedly and consistently dasedate of birth as being well before he
could become eligible for that constitutional saf@gl. Friends and family members testified at
trial in a manner inconsistent wikkoperprotection. Official documents verified their tiesony.
Only when a later birth could save him from exemutdid Tercero allege that he was born in
1979. Even then, the information about that date $uspiciously come out responsively and in
stages.

The arguments Tercero raised in his successive Babeas application were the same
that he initially put before this Court: bare ralt@ on the 1979 Chichigalpa birth certificate. The
origin and timing of that document have broughtitsdibility into question. Tercero has never
adequately explained the puzzling modificationtsfinscription only weeks after the Supreme
Court issuedRoper The record contains no hint of who quickly actednodify Nicaraguan

birth records after thRoperor why they did so only then.
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Tercero’s initial invocation of thRoperdecision did not mention any rectification of an
earlier certificate. Only when Respondent chaléghthe source of that exhibit did the story of a
dead older brother born on the same day three paalisr begin to unfold. Even then, the story
comes before this Court only through hearsay detitars from Villanueva and unauthenticated
declarations from family members. Allegations with a strong evidentiary foundation do not
amount to clear and convincing evidence that wouldercut well-supported state findings.

Tercero’s successive habeas application did rbide those documents or any argument
relating to an older brother. Only Respondentiimdgs put that information before the state
courts. Tercero now faults the state courts farraconciling those declarations with its factual
determination, yet he never explained their costéntthe state courtd. Notwithstanding the
fact that the state courts did not explicitly mentthe affidavits secured by Villanueva, the state
habeas decision necessarily implies that the dtoey told was not credible, or at least less
credible than Tercero’s constant reliance on arieeabirth date. The AEDPA affords
significant deference to the state habeas detetimmaand Tercero’s federal arguments do not
undercut the integrity of its reasoning.

Importantly, Tercero’s pleadings never explain Hmvwame to confuse himself with that

mysterious sibling or why his entire life he relied his brother's date of birtfi. Tercero has

" The differences between the trial testimony areduhverified declarations go beyond merely esthinlgs the
date of Tercero’s birth. For instance, when ormtgithe parties to return to state court the Cobhseoved: “The
testimony and evidence at trial, as well as the a#idavits, give widely varying accounts of Tergsrparentage.
The failure to identify his correct father has migdidthe accounts of two sons named Bernardo Abacef@ and
raises credibility questions.” (Instrument No. &27-9). Tercero’s mother testified at trial tishe never married
Tercero’s father because he was already marriedVal. 23 at 191. Tercero’s uncle verified thadrg. Tr. Vol.
23 at 197. Tercero’'s mother says in her declaratfmwever, that “she married at very young agef’ toer
“husband abandoned” her when she was “pregnant[tetj first child in 1976.” (Instrument No. 31, Eibit 3). A
neighbor, however, remembered when “she was prégnmher second son in 1979” that “[h]er husbduadi left
her and returned when he heard she was pregnat;lefft after [the baby] was born.” (InstrumenbN31, Exhibit
E). Tercero has never explained the differencevben these accounts.

18 Only a document purporting to be an affidavit frdiercero’s grandmother explains why he claimed o b
older. (Instrument No. 61, Exhibit 2). This docamhis of questionable origin and has not beenemtitated.
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never established why he continually relied on ¢bdier birth date, both when in the United
States and after returning to Nicaragua. His apest reliance on the earlier date casts a long
shadow over the information collected by Villanueva

The suspicious timing of Tercerd®perclaim, the problematic and evolving tale of his
alleged older sibling, the weak evidentiary foumalatfor his arguments, and the pervasive and
consistent pr&Roper information makes this not a case where “a reddentactfindermust
conclude” that the state court’s determinationhef facts was unreasonablRice 546 U.S. at
341 (emphasis added). This Court agrees with tate sourt that “in light of the ample
documentation of and [Tercero’s] prior continuadextion of a birthdate establishing that he was
well over the age of eighteen at the time of tifertde,” the “alleged birth record . . . asserting a
birthdate of August 20,1979” is “unpersuasive amttedible.” Successive State Habeas Record
at 352. Tercero has not shown that the state baeress “resulted in a decision that was
based on an unreasonable determination of the fiadtght of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(2e Tourt will deny Tercero’Roperclaim.

CERTFICATE OF APPEALABILITY

The AEDPA prevents appellate review of a habedaisigre unless the district or circuit
courts certify specific issues for appe&lee28 U.S.C. § 2253(c); Fed. R. App. Pro. Rule 22(b).
Tercero has not yet requested that this Court drenta Certificate of Appealability (“COA”),
though this Court can consider the issu@a sponte See Alexander v. Johnsazill F.3d 895,

898 (5th Cir. 2000). A court may only issue a C@Ren “the applicant has made a substantial

(Instrument No. 48). Tercero’'s grandmother allégeders that, after Tercero came to the UnitedeStin 1994,
he had difficulty securing work because of his abiés grandmother allegedly sent him a rectifiegycof his older
brother’s birth certificate that she secured indtega. She does not explain, however, why hedeaiethat earlier
birthdate after he returned to Nicaragua. This r€@annot consider the substance of that documeder
Pinholsterbecause Tercero has never presented it to thecsiatts.
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showing of the denial of a constitutional right28 U.S.C. § 2253(c)(2)see also Slack v.
McDaniel 529 U.S. 473, 484 (2000).

The application of the AEDPA in this case is claad conclusively bars relief. Under
the appropriate standard, Tercero has not showntki Court should authorize appellate
consideration of any claim. This Court will notttiy any issue for review by the Fifth Circuit.

CONCLUSION

Tercero has not shown an entitlement to fedeatleas relief. This CouRENIES
Tercero’s petition andDISMISSES this caseWITH PREJUDICE. No Certificate of
Appealability will issue in this case.

SIGNED at Houston, Texas, this 7th day of Febru2egl 3.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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