Evans et al v. Sterling Chemicals, et al Doc. 167

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ROBERT E. EVANSegt al, 8
Plaintiffs, g
VS. 8§ CIVIL ACTION NO. 4:07-cv-625
STERLING CHEMICALS INC. et al, g
Defendants. g
MEMORANDUM OPINION AND ORDER
INTRODUCTION

Before the Court are the defendants’, Sterling mibals, Inc. (“Sterling”), Sterling
Chemicals, Inc. Employee Benefits Plans Committee (Committee”), Sterling Chemicals,
Inc. Medical Benefits Plan for Retirees (“Medicatrigfits Plan”), and Sterling Chemicals, Inc.
Prescription Drug Benefits Plan for Retirees (“rggion Benefits Plan.”), (“Medical Benefits
Plan” and “Prescription Benefits Plan” collectivalgferred to as the “Plan.”) (“Sterling,” the
“Committee” and the “Plan” are jointly referred @as the “defendants”) motion for judgment on
partial findings and post-trial memorandum of lal®o¢ket Entry Nos. 144 & 161), the
plaintiffs’, Robert Evans, Relmond Hamilton and DenHarthun (collectively, the “plaintiffs”),
response in opposition to the defendants’ motigruddgment and post-trial brief (Docket Entry
Nos. 151 & 162), the defendants’ response to thetilfs’ post-trial brief (Docket Entry No.
163) and the plaintiffs’ reply to the defendantesptrial brief (Docket Entry No. 164). After

the conclusion of the trial in this matter and mafteving carefully reviewed the parties’

1 On April 12, 2010, the defendants filed a letteiebwith this Court notifying it of the United Sts Supreme
Court’s recent decision ibnited Student Aid Funds, Inc. v. Espinosa U.S. __ , 130 S. Ct. 1367, 1378, 176 L.
Ed.2d 158 (2010)and setting forth how they believedgspinosainfluences this Court’s decision in the instant
action. SeeDocket Entry No. 165) On April 15, 2010, the pléfs filed a response.SgeDocket Entry No. 166).
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submissions, the record, the evidence admittedrialt and the applicable law, the Court
determines that judgment for the defendants shbaldendered on all claims asserted by the
plaintiffs. Pursuant to#b. R. Civ. P. 52(c) and as permitted by Rule 52(a), the Csetg forth

its findings of fact and conclusions of law in tMemorandum Opinion and Order.

. FACTUAL BACKGROUND

The plaintiffs, Robert Evans (“Evans”), Relmondniiion (“Hamilton”) and Dennis
Harthun (“Harthun”) (collectively, the “plaintiffs’or “Sterling Fibers retirees”), are former
employees of Cytec, Industries, Inc. (“Cytec”) amd predecessor, American Cyanide
Corporation. In January of 1994, the American Gyaidl Corporation spun off its fibers
business unit into Cytec Acrylic Fibers, Inc. (“€gtAcrylic”), Cytec Technology Corp. (“Cytec
Technology”), and Cytec Industries, Inc. (“Cytedustries) (collectively “Cytec”). In 1996,
Cytec sold the assets of their acrylic fibers’ bess to Sterling Fibers, Inc. (“Sterling Fiberst),
wholly-owned subsidiary of Sterling Chemicals, Inthe sale consummation is evidenced by an
Asset Purchase Agreement dated December 23, 1998XPA").?

As part of the APA, Sterling agreed to offer enyph@nt in comparable positions to
certain employees of Cytec, designated as “Busikesgloyees.” The “Business Employees”
who accepted employment with Sterling were termadguired Employees.” Also included in
the APA was a provision devoted to post-retirermstefits that Sterling would provide to the
“Acquired Employees.” Specifically, Section 5.05¢§fovided, in relevant part, as follows:

Post-retirement Benefits Notwithstanding anything to the contrary conggin

herein, with respect to any Acquired Employee wdm of the Closing Date, (i)

was at least 55 years old and had completed atl@agears of service with any

of the Cytec Parties (including, prior to Januaryl294, Cyanamid) or any of

their respective Affiliates, (ii) at July 31, 199@ad combined age plus years of
service with Cyanamid equal to at least 65, o) (8i identified on Schedule

2 Sterling Fibers, Sterling Chemicals, Inc. and $tgrChemicals Holdings, Inc. were all parties te &kPA. These
entities are collectively referred to as “Sterling.
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5.05(f) and who remains employed by Purchisetil the later of such Acquired
Employee’s 58 birthday or the time such Acquired Employee hateast 10
years of service with the Cytec Parties (includipgor to January 1, 1994,
Cyanamid), Purchaser or any of their respectiveiliatiés, Purchaser shall
continue to provide postretirement medical and ilfgurance benefits for such
Acquired Employee[s] that are no less favorablesuch Acquired Employee
than those benefits provided by Pafemt Seller under the plans set forth on
Schedule 4.01(s) as in effect on the date hereaf,Purchaser shall not reduce
the level of such benefits without the prior writteonsent of Parent; provided,
that such consent shall not be withheld to thergxteat any of the Cytec Parties
or Cyanamid has similarly reduced the level of shehefits. For purposes of
this Agreement, an increase in premiums requireet@aid for postretirement
benefits shall be considered a reduction in suafefits. Parent shall notify
Purchaser in writing to the extent that Parent e aware of a reduction of
postretirement medical and life insurance benefitder the plans set forth on
Schedule 4.01(s).

(Pls.” Trial Ex. 4 at Sterling 1683 - 84.)

After the acquisition, the plaintiffs became emp@ey of Sterling Fibers and participants
in Sterling’s employee benefit plans, including tedical Benefits Plan and the Prescription
Benefits Plan. Evans retired from Sterling Fibersl998 and Hamilton and Harthun, each
retired from there in 2001. Upon their retiremeardch of them began receiving post-retirement
medical benefits in accordance with the Plan ardARA. At that time, their monthly premiums
for their medical and prescription drug benefitsev®67.50, $14.73 and $83.45, respectively.

On July 16, 2001, Sterling Fibers, along with nupoe Sterling entities, filed a voluntary
petition for reorganization pursuant to Chapteroithe United States Bankruptcy Code. On
that same date, Sterling sent letters to its eiresurviving spouses of its retirees and vested
participants of its Plan notifying them that it hea@mmenced an action for bankruptcy pursuant
to Chapter 11 and further informing them that itl diot expect to see any changes in its

programs, including its pension and retiree medatahs. Additionally, a Proof of Claim form

3 The term “Purchaser” is defined in the APA to mé&aerling Fibers. (PIs.” Trial Ex. 4 at Sterling21% 1639.)
* The term “Parent” or “Seller” is defined in the AR&mean Cytec. Id. at Sterling 1623, 1637.)
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was also sent to the plaintiffs during the pendeofc$terling’s bankruptcy. (Defs.” Trial Exs.
77 - 79))

On October 18, 2002, Sterling filed “Debtors’ EighExpedited Omnibus Motion for
Order Under 11 U.S.C. 8§ 365(a) Authorizing Rejattiof Miscellaneous Executory
Agreements.” The APA was among the executory agee¢s addressed in this motion. On
November 13, 2002, the bankruptcy court signedrderogranting the motion and authorizing
rejection of the APA. On November 20, 2002, thelsaptcy court entered an order confirming
Sterling’s Joint Plan of Reorganization, which baeeaeffective on December 19, 2002.

The plaintiffs allege that during the pendencytltd bankruptcy proceeding and for a
short while thereafter, the defendants continuggréeide them with medical benefits according
to the terms of the Plan and in accordance withARA&. On or about February 21, 2003,
however, the defendants informed the plaintiffstloéir decision to increase premiums for
retirees in stages over a two-year period. Theeased premiums became effective April 1,
2003. The defendants raised premiums again oradady 2004 and January 1, 2005.

On February 16, 2007, the plaintiffs commencednbk&ant action against the defendants
seeking: (1) a declaration that the defendantsobhgated under ERISA to provide medical
benefits as provided in the Plan as amended andfietbdy the APA; (2) a declaratory
judgment and preliminary and permanent injunctiequiring the defendants to maintain the
level of retiree health care benefits as promisethe Plan; (3) reimbursement for any costs
incurred as a result of any modification or ternimr of retiree benefits by the defendants; (4)
an order requiring fiduciaries to “make good to fRfan any losses” resulting from their breach
of fiduciary duty; (5) an award of actual, conseauafiad and incidental damages; and (6) an award

of attorneys’ fees and costs.
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On March, 20, 2008, the plaintiffs moved this Cofot an Order staying the case
pending their exhaustion of their administrativeneglies. $eeDocket Entry No. 66). On
March 25, 2008, the Court entered an Order granheglaintiffs’ motion to stay. SeeDocket
Entry No. 71). On March 28, 2008, the plaintifled their initial claim with the Committee, the
plan administrator for the Plans. (Pl’s Tr. E89)L On April 10, 2008, upon the plaintiffs’
motion for reconsideration, this Court entered arde® modifying the terms of the stay
previously imposed. SeeDocket Entry No. 75). On April 22, 2008, the defants submitted
their response to the plaintiffs’ motion for sumgpnardgment to the Committee. (Docket Entry
No. 82, Ex. A.)) On April 30, 2008, the Committezsued its initial decision denying the
plaintiffs’ claim and further indicating the follang findings: (1) the APA did not amend the
Plan; (2) Sterling Fiber's contractual obligatiam €ytec pursuant to the APA was terminated
when the APA was rejected in bankruptcy; and (8)ititrease in premiums charged to Sterling
Fibers’ retirees in 2003 was permitted by the PI@PIs.” Tr. Ex. 142). In its written denial, the
Committee also explained the plaintiffs’ rightsato appeal and the procedure for initiating such.
(1d.)

On June 6, 2008, the plaintiffs’ appealed the Cottem’s denial. (Pls.” Tr. Ex. 143). On
July 29, 2008, the plaintiffs and their attorneypeared before the Committee and presented
their evidence and arguments in support of thaintl (Pls.” Tr. Ex. 144). On August 12, 2008,
the Committee denied the plaintiffs’ appeal andeskits final determination.Id.) On August
22, 2008, after having exhausted the administraireeedures under the Plan, the parties filed
an agreed motion requesting that this Court li& ghay imposed. SeeDocket Entry No. 77).
On August 25, 2008, this Court entered an ordentgrg the parties’ motion to lift the stayS€e

Docket Entry No. 78).
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The plaintiffs assert the following four claims agd the defendants: (1) denial of
benefits under the Plan in violation of § 502(a)))of ERISA, 29 U.S.C. § 1132(a)(1)(B)X2)
breach of fiduciary duty on behalf of the Plan ungl& 409 and 502(a)(2) of ERISA, 29 U.S.C.8
1132(a)(2Y; breach of fiduciary duty under § 502(a)(3) of BR| 29 U.S.C. § 1132(a)(3)and
(4) ERISA-estoppel. On November 19, 2008, the Coertified the plaintiffs’ 8§ 502(a)(1)(B)
claims to recover benefits as a class action. ifieation with regard to the plaintiffs’ other
claims was denied and such claims are being brooght on behalf of the three named
plaintiffs.

A bifurcated trial of this matter was held on Nov®n 10, 12 and 13, 2009. After the
plaintiffs’ rested their case-in-chief, the defengamoved for judgment on partial findings
pursuant to Rule 52(c) of the Federal Rules ofIGivocedure $eeDocket Entry No. 144). The
Court exercised its discretion and took the motioder advisement. At the close of trial, the
parties requested leave to submit additional bmieéin the issues presented at trial as well as the
expert testimony developed. The Court grantedoirées leave to file post-trial briefing within
30 days after their receipt of the trial trans@iptOn February 24, 2010, the parties filed their

respective post-trial memoranda. Additional resgsnand replies were filed thereafter.

® Section 502(a)(1)(B) allows a plan participanbeneficiary to bring a civil action “to recover ledits due to him
under the terms of his plan, to enforce his rigitder the terms of the plan, or to clarify his tigto future benefits
under the terms of the plan.” 29 U.S.C. § 1132{4R).

® Section 502(a)(2) authorizes an action by a ipttitt or beneficiary against “[ajny person who ifdaiciary with

respect to a plan who breaches any of the respbitis#) obligations, or duties imposed upon ficargés by this
subchapter shall be personally liable to make gmoduch plan any losses to the plan resulting fe@oh such
breach, and to restore to such plan any profisuch fiduciary which have been made through usesséts of the
plan by the fiduciary, and shall be subject to sether equitable or remedial relief as the courty daem

appropriate, including removal of such fiduciary29 U.S.C. § 1132(a)(23ee als®9 U.S.C. § 1109.

" Section 502(a)(3) permits a civil action “by atjmpant, beneficiary, or fiduciary (A) to enjoimgact or practice
which violates any provision of this subchaptetha terms of the plan, or (B) to obtain other appiaie equitable
relief (i) to redress such violations or (ii) toferce any provisions of this subchapter or the teafthe plan.” 29
U.S.C. 8 1132(a)(3).
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1. STANDARDS OF REVIEW

A. Standard of Review Under FED. R. Civ. P. 52(c)

Rule 52(c) of the Federal Rules of Civil Procedprevides that “[i]f a party has been
fully heard on an issue during a nonjury trial ahd court finds against the party on that issue,
the court may enter judgment against the party olaien or defense that, under the controlling
law, can be maintained or defeated only with a fabte finding on that issue.” EB. R.Civ. P.
52(c). To this end, a court entering judgment pans to Rule 52(c) “must find the facts
specially and state its conclusions of law sepbrass denoted in Rule 52(a)d.; FED. R. Civ.
P.52(a)(1). Nevertheless, “Rule 52(a) does nmtire that the district court set out [its] findsg
on all factual questions that arise in a casédlley v. Rapides Parish Sch. Bil18 F.3d 1047,
1054 (5th Cir. 1997) (citingsolf City, Inc. v. Wilson Sporting Goods Co., |Ms55 F.2d 426,
433 (5th Cir. 1977)). Nor does it demand “punctib detail [or] slavish tracing of the claims
issue by issue and witness by witnes€&ntury Marine Inc. v. U.S153 F.3d 225, 231 (5th Cir.
1998) (citingBurma Navigation Corp. v. Reliant Seahorse M¥ F.3d 652, 656 (5th Cir. 1996)
(quoting Schlesinger v. Herzog F.3d 135, 139 (5th Cir. 1993)) (other citationsitted).
Rather, a court’s “[flindings [are sufficient tadtssfy Rule 52 if they afford the reviewing court a
clear understanding of the factual basis for tte tourt’s decision.” Interfirst Bank of Abilene,
N.A. v. Lull Mfg, 778 F.2d 228, 234 (5th Cir. 1985) (citihgijan v. New Mexico Health &
Social Services Dept624 F.2d 968, 970 (10th Cir. 1980), citikglley v. Everglades Drainage
Dist,, 319 U.S. 415, 422, 63 S. Ct. 1141, 1145, 87 L.1B&5 (1943)Stanley v. Hendersps97
F.2d 651 (8th Cir. 1979)). “It is not necessarytfee [d]istrict [c]ourt to go into minute details
to state facts which are already admitted in tloonek Interfirst Bank of Abilene778 F.2d at

234 (citingJackson v. Marine Exploration Cd&14 F.2d 65 (5th Cir. 1980)).
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Moreover, “[u]lnlike the standard applicable in jugdgnts as a matter of law, when
dismissing a case pursuant to Rule 52(c), a ceunbt required to make any special inferences
or review the facts in the light most favorabletihe plaintiff.” Weber v. Gainey’s Concrete
Prods., Inc. No. 97-31267, 1998 WL 699047, at *1 n.1 (5th Giept. 21, 1998) (citin§anders
v. General Servs. Admjn/07 F.2d 969, 971 (7th Cir. 1983%ge alsdRitchie v. U.S.451 F.3d
1019, 1023 n.7 (9th Cir. 2006) (citingtle v. Household Mfg., Inc494 U.S. 545, 554 - 55, 110
S. Ct. 1331, 108 L. Ed.2d 504 (1990) (“The Supré&noart has held with respect to Rule 52(c)’s
predecessor that the district court need not gikke honmoving party any favorable
inferences.”)). “A judgment on partial findings ynae entered by the court ‘at any time it can
appropriately make a dispositive finding of facttbe evidence.”Weber 1998 WL 699047, *1
n.1 (citing FED. R.Civ. P. 52 advisory committee’s note).

B. Standard of Review Under ERISA

The United States Supreme Court has generallythaldthe denial of a right to benefits
under an ERISA plan is reviewed undeteanovostandard.SeeFirestone Tire and Rubber Co.
v. Bruch 489 U.S. 101, 115, 109 S. Ct. 948, 103 L.Ed.2q18B9);see also Baker v. Metro.
Life Ins. Co, 364 F.3d 624, 629 (5th Cir. 2004). However, rghthe benefit plan expressly
confers the “discretionary authority to determitigilility for benefits or to construe the terms
of the plan” on the plan administrator or fiduciattye applicable standard of review is abuse of
discretion. Firestone 489 U.S. at 115, 109 S. Ct. 94Baker 364 F.3d at 629see also
Gellerman v. Jefferson Pilot Fin. Ins. C&76 F. Supp.2d 724, 731 (S.D. Tex. 2005) (citing
Meditrust Fin. Servs. Corp. v. Sterling Chentsc., 168 F.3d 211, 213 (5th Cir. 1999). Here,

the Plan vests the Committegh discretionary authority to determine eligibylfor benefits and
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thus, the standard of review applicable is the alnfsdiscretion standard. The relevant Plan
provision provides the following review authority:

The Plan Administrator shall have complete autlgdotreview all denied claims

for benefits under the plans. In exercising itspansibilities, the Plan

Administrator shall have discretionary authority (@ determine whether and to

what extent covered persons are eligible for bé&nednd (2) to construe disputed

plan terms. The Plan Administrator shall be deetoeddave properly exercised

such authority unless it has abused its discrdtiemeunder by acting arbitrarily

and capriciously.

(Docket Entry No. 48, Ex. 39 at 20 — 21.)

A plan administrator or fiduciary’'s factual detenations under an ERISA plan are also
reviewed pursuant to an abuse of discretion standdercher v. Alexander & Alexander, Inc
379 F.3d 222, 226 (5th Cir. 2004ee also Pierre v. Conn. Gen. Life Ins. (882 F.2d 1552,
1562 (5th Cir. 1991) (reasoning “for factual detgrations under ERISA plans, the abuse of
discretion standard of review is the appropriagndard.”). “Under the abuse of discretion
standard, ‘[i]f the plan fiduciary’s decision ispported by substantial evidence and is not
arbitrary and capricious, it must prevail.Corry v. Liberty Life Assur. Co. of Bostof09 F.3d
389, 397 - 98 (5th Cir. 2007) (quotirg]lis v. Liberty Life Assurance Co. of Bost@94 F.3d
262, 273 (5th Cir. 2004)). *“Substantial evidense ‘inore than a scintilla, less than a
preponderance, and is such relevant evidence @asanmable mind might accept as adequate to
support a conclusion.”ld. “A decision is arbitrary when made ‘without a rai# connection
between the known facts and the decision or betweefound facts and the evidencel’&in v.
UNUM Life Ins. Co. of Americ279 F.3d 337, 342 (5th Cir. 2002) (quotiBellaire Gen. Hosp.

v. Blue Cross Blue Shield of Mi¢l®7 F.3d 822, 828 (5th Cir. 1996)). A plan admstirator or

fiduciary’s “decision to deny benefits must be ‘@d®on evidence, even if disputable, that clearly
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supports the basis for its denial.l’ain, 279 F.3d at 342 (quotingega v. Na"l Life Ins. Serys.
Inc., 188 F.3d 287, 299 (5th Cir. 1999)).

Ordinarily, when resolving factual controversidss court’s review is confined “to the
evidence before the plan administratokega 188 F.3d at 299 (internal citations omittes@p
also Wilbur v. ARCO Chem. C0974 F.2d 631, 639 (5th Cir. 1992). It is not fooed to the
administrative record, however, when determiningethbr an administrator abused his
discretion in interpreting the plan’s terms and mgla benefit determinationwilbur, 974 F.2d
at 639.

The Fifth Circuit usually employs a two-step as&ywhen determining whether an
administrator has abused its discretion in comsfyuhe plan’s terms.James v. Louisiana
Laborers Health and Welfare Fund9 F.3d 1029, 1032-33 (5th Cir. 1994). Firsg tlourt must
determine whether the plan administrator’s intdgiren was the legally correct interpretation.
Id. Second, if the plan administrator’s interpretatwas not the legally correct interpretation,
then the court must consider whether the admin@tginterpretation amounts to an abuse of
discretion. Id. But, “if the administrator’s interpretation angpdication of the Plan is legally
correct, then [the] inquiry ends because obviouslyabuse of discretion has occurredaker,
364 F.3d at 629 — 30 (citirfgpacek v. Maritime Ass'i34 F.3d 283, 292 (5th Cir. 1998)).

Further, where, as here, the role of the plan astnator presents a conflict of interest
because it evaluates claims for benefits and pagsfiis, the Court must consider this conflict as
a factor in determining whether there has beenbarsea of discretion.Firestone 489 U.S. at
115, 109 S. Ct. 948 (citations omitted) (holding & benefit plan gives discretion to an
administrator or fiduciary who is operating undecanflict of interest, that conflict must be

weighed as a ‘facto[r] in determining whether thisran abuse of discretion.”). Most recently,
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the United States Supreme CourtMetro. Life Ins. Co. v. Glenmesolved any debate relative to
its finding in Firestoneby holding that the conflict of interest creatgdaplan administrator’s
dual role is “but one factor among many that aeeimg judge must take into accountvietro.
LifeIns. Co.v.Glenn __ U.S. 128 S. Ct. 2343, 2351, 171 L2&@99 (2008). That is
to say, “when judges review the lawfulness of birddnials, they will often take account of
several different considerations of which a comfiitinterest is one.”ld. Nevertheless, such a
conflict does not necessitate that a court “cregiecial burden-of-proof rules, or other special
procedural or evidentiary rules” focused on thetypaiith the apparent conflict of interest when
other rules or standards are applicabte.

V. ANALYSIS AND DISCUSSION

A. The Plaintiffs’ Claim for Enforcement of the Plan (“Denial of Benefits”)
Under ERISA 8§ 502(a)(1)(B)

1. Applicable Statute of Limitations

As an initial matter, the defendants argue that plantiffs’ § 502(a)(1)(B) claim is
barred by the applicable statute of limitation&€RISA does not provide a statute of limitations
for a section 502(a)(1)(B) claim to enforce plaghts.” Hogan v. Kraft Foods969 F.2d 142,
145 (5th Cir. 1992) (citing 29 U.S.C. § 1132). ¥huthe state statute of limitations most
analogous to the cause of action” advanced musappked. Hogan 969 F.2d at 145. Claims
brought pursuant to § 502(a) “sound in contractl @re governed by the applicable state statute
of limitations for breach of contract actions.”t. Sulian v. Trustees of Agreement of Trust for
Maritime Ass'n-1.L.A. Pension Plab F. Supp.2d 469, 472 (S.D. Tex. 1998) (citttmpan 969
F.2d at 145; Ex. Civ. PrRoc. & ReM. CoDE ANN. 8§ 16.004 (Vernon 1986) (other citation
omitted)). In Texas, the statute of limitationglgable to breach of contract actions is four

years. Id.; see also Stahl v. Exxon Car@l12 F. Supp.2d 657, 666 (S.D. Texas 2002). Hittle
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Circuit has held that for purposes of ERISA a “@awd action accrues when a request for
benefits is denied."Hogan v. Kraft Foods969 F.2d at 145 (citinBaris v. Profit Sharing Plan
for Emps. of Howard B. Wolf, In37 F.2d 357, 361 (5th Cirdert. denied454 U.S. 836, 102
S. Ct. 140, 70 L. Ed.2d 117 (1981)). Nevertheledsle acknowledging that “[o]ther circuits
have recognized that ‘an ERISA beneficiary [or iggrant’'s] cause of action [can] accrue]]
before a formal denial, and even before a claimbienefits is filed, ‘when there has been a
repudiation by the fiduciary which i€lear and made known to the beneficiar[y] [or
participant],” it reasoned that “[tjhe propositidhat ERISA claims accrue when benefits are
denied cannot be a one-size-fits-all rule, irreipef the facts.” Peace v. Am. Gen. Life Ins.
Co, 462 F.3d 437, 455 (5th Cir. 2006) (Owen, J., ehsisng) (emphasis in original) (internal
citations omitted).

The facts presented at trial demonstrate that duatiffs’ claim for enforcement of the
Plans and/or denial of benefits in this case actneeearlier than February 21, 2003, the date on
which the plaintiffs first became aware of the ahefents’ actions to increase their premiums, and
no later than April 30, 2008, the date on which @@mmmittee denied their claim for benefits.
(Docket Entry No. 152, Trial Tr. at 174ee alsdPIs.” Tr. Ex. 142). Thus, under either scenario,
the Court concludes that the plaintiffs’ claim fenforcement of the Plans and/or denial of
benefits is timely, as they filed the instant actan February 16, 2007, within four years of the
date they knew or should have known of the defetsdanrported repudiation and/or breach.

2. The Plaintiffs’ Claim for Denial of Benefits Undcer ERISA §
502(a)(1)(B)

The plaintiffs contend that the Committee abussdliscretion in denying their claim by
acting in an arbitrary and capricious manner. tFirey maintain that because the APA amended

the Plan and/or was integrated into the Plannitaieed unaffected by the defendants’ improper
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rejection of it under 11 U.S.C 8 365 rather thanUL$.C § 1114. Second, they assert that §
5.05(f) of the APA, standing alone, includes ak thecessary requirements to qualify as an
ERISA plan. Third, the plaintiffs argue that thefehdants’ failure to give adequate notice of
their rejection of the APA prevents “any legallyding modification of the plaintiffs’ retirement
benefits.” Finally, the plaintiffs aver that thée8ing entities’ Joint Plan of Reorganization and
confirmation order resulted in 8 5.05(f) of the ABArviving bankruptcy as a premium benefit
expressly “assumed” by the bankruptcy court’s comdition order.

The defendants, on the other hand, maintain thatGbmmittee did not abuse its
discretion in denying the plaintiffs’ claim and dscision is entitled to deference. They maintain
that 8 5.05(f) of the APA does not constitute areadment to the Plan, but rather a contractual
limitation on Sterling Fibers that was rejected idgrbankruptcy. They also contend that §
5.05(f) of the APA, standing alone, is insufficieatqualify as an ERISA plan. They assert that
the Sterling entities gave “due and adequate riotéetheir bankruptcy proceedings to the
plaintiffs in compliance with due process requiretse Finally, the defendants argue that §
5.05(f) of the APA was properly rejected by therlstg entities during their bankruptcy, the
rejection was approved by the bankruptcy courtraomke of the plaintiffs sought to either invoke
the procedures contained in 8 1114 or file a clém rejection damages. As such, the
defendants contend that the plaintiffs’ failurerdagse their claim in the bankruptcy court waives
their right to now assert a claim for failure tongay with bankruptcy procedures. The Court

will address each of these arguments in turn.
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(@) Whether the APA Amended the Plan?

The plaintiffs argue that the APA acted as an ammamd to the Plan that vested in them
post-retirement benefits and provided special sgbtthe them and other class memBeihey
aver that the fact that 8 5.05(f) of the APA neitmeentioned nor referenced the Plan is
irrelevant as neither ERISA, the Plan nor the SumgrRéan Descriptions (“SPDs”) mandate that
such a label be imposed. They further contend ttiretdefendants’ actions subsequent to the
execution of the APA served to ratify the amendnoamttained in the APA. They maintain that
the Committee and Sterling’s Human Resources Deyeautt recognized 8§ 5.05(f) of the APA in
various written documents and meetings, withoutesting its legitimacy or the validity of its
limitations.  Further, they contend that the defarid implemented the special pricing
protections for them and other class members inaaner entirely consistent with a plan
amendment. As support for their contentions, tlaepffs primarily rely on the Fifth Circuit’s
decision inHalliburton Co. Benefits Comm. v. Graye&3 F.3d 360 (5th Cir. 2006) and the
language contained in 8 5.05(f) of the APA.

The defendants contend that the APA did not carstian amendment to the Plan, but
rather a contractual limitation on their abilityitecrease premiums without first conferring with
Cytec. They assert that both the purpose and &yegof § 5.05(f) of the APA indicate that it is
a contractual obligation. They also argue thatethie no extrinsic evidence indicating that §
5.05(f) of the APA constituted a plan amendmena tfis end, they aver that the testimony of
relevant witnesses, particularly Richard Crump, iketh Hale, David Elkins and Carol Van

Rensalier, indicates that there was no intent teraimthe Plan during Sterling and Cytec’s

8 The plaintiffs also appear to argue that they Weested” in certain retiree medical benefits byyved § 5.05(f) of

the APA. To the extent that the plaintiffs inteidargue such, the Court determines that the laggyoantained in §
5.05(f) does not create or give rise to any “veswghts. The evidence tendered at trial supptiis position.

Notwithstanding the aforementioned, this findingrisrely ancillary and is not essential to the issioebe decided
by this Court.
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negotiations relative to the APA. They further ratreat Cytec did not consider 8§ 5.05(f) of the
APA to constitute a plan amendment and merely r&gdethat the provision be included in the
APA due to a similar obligation it had with Amenc&yanamid, its parent company. Finally,
they maintain that the plaintiffs did not reviewrety upon 8§ 5.05(f) of the APA at or about the
time they joined Sterling Fibers in order to detgntheir rights under the Plan. This Court
agrees.

Under ERISA, “[e]mployers or other plan sponsors generally free . . ., for any reason
at any time, to adopt, modify, or terminate welfgpéans.” Curtiss-Wright Corp. v.
Schoonejongen514 U.S. 73, 78, 115 S. Ct. 1223, 1228, 131 L2&®d4 (1995) (citation
omitted). Nevertheless, ERISA still necessitated employers or plan sponsors meet specific
procedural standards when they seek to adopt, snodiferminate a qualifying pland. at 82 —
32, 115 S. Ct. at 1230. Particularly, it requiteat every employee benefit plan “provide a
procedure for amending such plan, and for idemtgyihe persons who have authority to amend
the plan.” 29 U.S.C. 8§ 1102(b)(3). In addition, employee benefit plan must be “established
and maintained pursuant to a written instrument [that] provide[s] for one or more named
fiduciaries who jointly or severally . . . have glauthority to control and manage the operation
and administration of the plan.” 29 U.S.C. § 1H)¢). “In the words of the key congressional
report, ‘[a] written plan is to be required in ordbat every employee magn examining the
plan documentsdetermine exactly what his rights and obligatians under the plan. Curtiss-
Wright, 514 U.S. at 83, 115 S. Ct. at 1230 (citing H.R®p. No. 93-1280, at 297 (1974),
U.S.C.C.A.N. pp. 4639, 5077, 5078) (emphasis added)

While theHalliburton case does support the proposition that a welfanefit plan may

be amended by a document not labeled as sucharigedge contained in the document at issue
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in that case clearly conveyed the parties’ intenaffect such ammendment. The same is not
true in the cassub judice The Halliburton case involved an attempt by Halliburton to reduce
benefits to certain retirees without reducing baseff other active retirees following a merger,
expressly requiring this contractual commitmentasoncomitant conditionHalliburton, 463
F.3d at 378. IrHalliburton, two corporations, Dresser Industries, Inc., araliburton N.C.,
Inc., merged forming a new corporation, with Dressmaining as the surviving corporation.
Id. at 363. Prior to the merger, Dresser and HalldoyrN.C., each maintained separate welfare
benefit plans for their employees and retirdds. The Dresser Retirement Medical Program,
which was governed by Dresser’s Plan 750, proviakedical benefits that were significantly
greater than the Halliburton Plarid. After the merger, the Halliburton Plan and theeer
Plan 750 continued to be separately maintainield.at 365. Less than a year after the merger,
however, Halliburton began to amend the Dressen &0, and eventually, Halliburton
combined the two plans and renamed the plan thébHabn Energy Services, Inc. Welfare
Benefits Plan (“HESI Plan”)ld. at 367.

Thereatfter, the Halliburton Benefits Committee Ugit a declaratory action in federal
district court against participants in the DresBetiree Medical Program assertingter alia,
that the amendments were permissible and that dxfganagreement did not limit Halliburton’s
right to amend or terminate the Dresser RetireeidéddProgram. Id. at 368. On appeal, the
Fifth Circuit, while addressing the effects of theerger agreement on the Dresser Retiree
Medical Program, reasoned that despite the existesfca reservation-of-rights provision
contained in the Dresser Plan 750, Halliburton @donbt unilaterally strip certain retired
employees of their benefits because it had “basghiaway” its right to do so when it and

Dresser negotiated the terms of their merger ageaerand incorporated certain conditions
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specifically directed at the Dresser Retiree Mddrzagram. Id. at 373 — 78. The Fifth Circuit
subsequently clarified its position idalliburton by stating: “we clarify that [our] decision
results from and is limited to the specific langaiaged in the corporate documents involved in
the Halliburton-Dresser mergerHalliburton Co. Benefits Comm. v. Grayd§9 F.3d 360, 361
(5th Cir. 2007) (per curiam denial of pet. for rgh’ It further explained that “[b]Jecause section
7.09(g)(i) [of the merger agreement] condition[#d rights of the participants under the Dresser
[R]etiree [M]edical [P]lan on Halliburton’s maintance of benefits for similarly situated active
employees, it [gave] the plan sponsor the abilityatmend or terminate the plan, [but such
amendments had to be] consistent with the condititch at 361 — 62.

The instant case involves a Plan that containservation-of-rights, expressly granting
Sterling the right to amend, modify or terminate terms of its Plan at any time, under entirely
different circumstances. Here, the plaintiffs havesented no evidence establishing that by way
of 8§ 5.05(f) Sterling ceded or “bargained away’right to modify or terminate its Plan or that it
expressly agreed to assume Cytec’s retiree mebgafits plan as its own. The plain language
of 8 5.05(f) of the APA does not require that Sigrlforgo the rights reserved to it in its Plan,
but merely requires that Sterling Fibers providestpgirement medical and life insurance
benefits to Acquired Employees that are “no leserfable” than those benefits provided by
Cytec’s plan. (Pls.” Trial Ex. 4 at Sterling 168834.) It also does not require that Sterling’s
Plan be the instrument for providing such benefifid.) Nor does it prohibit Sterling from
reducing retiree benefits or increasing premiumg, Hather requires that it acquire Cytec’s
consent prior to doing sold() Accordingly, unlike inHalliburton, this Court finds that there is

no language inherent in § 5.05(f) of the APA tHatdy purports to amend the Plan.
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The evidence presented at trial also supportsitiespretation. First, Evans, the only
plaintiff to testify at trial, acknowledged thateBing Fibers did not adopt or assume Cytec’s
retiree medical plan by way of the language coethim 8 5.05(f) of the APA. (Docket Entry
No. 152, Trial Tr. at 143). He also acknowledgenlirth trial that Sterling’s Plan, much like
Cytec’s Plan, contained language reserving itst iglamend, terminate or modify its Pland.(
Trial Tr. at 123 — 125.) As support for his corten that § 5.05(f) of the APA constitutes a Plan
amendment, Evans relies entirely on the languageéaowed in 8§ 5.05(f) of the APA, Cytec’s
retiree medical benefit plan and the language efRlan. id., Trial Tr. at 141 - 43). Second,
Cytec’s own representative, Carol Van Rensaliestifted during her deposition that Cytec
requested that 8§ 5.05(f) of the APA be incorporatethe parties’ agreement based on a similar
contractual obligation between it and American Cyaiu, its parent compariy. (SeeVan
Rensalier Depo. at 12 — 15; 73 — 74; 106; 144 -séB;alsoPIs.’ Trial Exs. 18, 19, 21.) She
further indicated that Cytec viewed the provisian a contractual obligation between it and
Sterling Fibers rather than a Plan amendmdah). (Third, the individuals who either contributed
to or directly participated in the negotiation dfet APA, namely Kenneth Hale (“Hale”),
Sterling’s General Counsel, Chairman of its Comaeitand former outside counsel, Richard
Crump (“Crump”), Sterling’s former President and @ERobert McAlister (“McAlister”),
Sterling’s Former Vice President of Human Resouyreesl David Elkins (“Elkins”), Sterling’s
former outside counsel and subsequent General €huresident and CEO, testified that there
was no intention and/or discussion that 8 5.05{fthe@ APA would or should constitute an
amendment to the PlanSdeDocket Entry No. 156, Trial Tr. at 28, 69, 83, 1:6%6;see also

McAlister Depo. at 23 — 24, 59, 82; Elkins Depo9at 10; 81 — 82.)

° The testimony of certain witnesses, otherwise aitalvle for trial, was offered into evidence thrbugeposition
transcripts.
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Moreover, the original Plan documents—which dediegathe Committee as Plan
administrator and Sterling as Plan sponsor—sughdstinterpretation, as the Plan remained in
place and in effect prior to and subsequent taatwiisition and does not refer to or incorporate
the terms of 8§ 5.05(f) of the APA. The evidenctallsshes that Sterling adopted formal plan
documents for its retiree medical and drug plan$986, namely its Medical Benefits Plan and
Prescription Benefits Plan. These documents, aleith its summary plan descriptions,
(“SPDs"), jointly comprise its Plan. (Docket EntNo. 156, Trial Tr. at 40, 89 — 98ge also
Pls.” Trial Ex. 5, 6, 39, 56, 63; Defs. Trial EXL%). In addition, all Plan documents, including
the SPDs, contain a reservation-of-rights provisiparmitting the Committee, as Plan
administrator, the right to amend, modify or teratenthe Plan at any time as well as procedures
for making claims under the Plan. (Pls.’s TriabEX at 2; 6 at 2; 38 at 17 — 18; 39 at 17, 20 -21;
56 at 16; 63 at 3%ee alsdefs.’ Trial Ex. 215 at 17, 20 — 21). Neither fkan nor the SPDs,
however, delineate any particular steps that maestolowed to effectuate an amendment or
termination other than to specifically confer thght to make such amendments on the Plan
administrator.

Sterling’s Plan also addresses various areas dafibe@and coverage, including “medical
expense contributions” and explicitly provides tH@t]ontributions shall be required for
coverage, shall be determined by the Employer aayl change periodically.” (Pls.” Trial Ex. 5
at 6). Its SPD issued in January of 1997, prioth® closing of the acquisition, provides, in
pertinent part, as follows:

You and the Company share in the cost of this Pl@hschedule of current
contribution rates is available from the Human Reses Department.

Contribution rates are different for retirees oage 65 than for retirees under age

65. Retiree contribution rates may fluctuate updown andwill not stay
constant after your retirement.
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(Pls.” Trial Ex. 56 at 5). Sterling’s first SPDsiged immediately after the acquisition, dated
February 1997, includes a provision permitting ferr@ytec employees the ability to participate
in the Plan upon their retirement. (Pls.” Trial. B8 at 29). It also references contribution rates
by providing that: “[clontribution rates can be ta@ibed from the Employee Resources
Department.” Id.) Nevertheless, it includes no reference to 8§ (5)0&f the APA or the
obligations contained therein.

Further, Hale’s trial testimony is also consistesh this interpretation. At trial, Hale
testified that the defendants amended certain gians of their Plan by revising their SPDs and
sending the revised SPDs to participants and estirasually in correlation with the annual
enrollment process. SéeDocket Entry No. 156, Trial Tr. at 89 — 90). Hetiked that while
Sterling’s Plan is more general and overriding ¢ope, its SPDs, tended to be more detailed
with regard to “what the coverage is, how the cagerworks” and what is being offered for that
particular year, essentiallyld( at 90). As such, he stated that any amendmemdifications
to Sterling’s Plan would typically be made in the¥ and would, thereafter, be distributed to
Plan participants.ld.) He indicated that § 5.05(f) of the APA was nedestributed to Plan
participants and that the language contained wwa$ never included in the Planld.j He
further stated that 8§ 5.05(f) of the APA was présérno Sterling as a non-negotiable provision
in order to ensure that Cytec complied with a sageacontractual obligation it had with its
parent company, American Cyanamidld. (at 26, 81 — 83.) As previously stated, Cytec’s
representative, Van Rensalier, confirms Hale'sirtesty in this regard. SeeVan Rensalier

Depo. at 12 — 15; 73 — 74; 106; 144 — 4ée alsd’ls.’ Trial Exs. 18, 19, 21.)
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In short, the Court concludes that the evidencthénrecord suggests that the APA was
not a Plan amendment, but rather a contractuafatisin’® This finding is premised on the
plain language contained in 8 5.05(f) of the APAwveal as Cytec’s underlying purpose in
requiring the inclusion of this “non-negotiated’bpision in the APA. This conclusion is further
bolstered by the fact that 8 5.05(f) does not noentincorporate, refer to or state that it is
intended as an amendment of the Plan or that tre $Plould be the mechanism for providing the
conditions set forth therein. Finally, there is malication that § 5.05(f) of the APA was
executed and/or adopted in accordance with Placepiges. The fact that Sterling’s Board of
Directors ultimately voted to approve the APA, thetual contract that documents Sterling
Fibers’ acquisition of Cytec’s acrylic fibers busgs, does not change this Court’s conclusion.
Indeed, the evidence contained in the record apwbdeiced at trial makes evident that retiree
contribution rates were not intended to remain t@nedl and that Sterling’s management
reserved the right to set such rates, thereby mequparticipants and beneficiaries to consult
with Sterling’s Human Resources Department to datex their respective contribution rate
amounts.

The Court holds in the alternative that, even assgrarguendothat 8 5.05(f) of the
APA amended the Plan as the plaintiffs insinudte, ¢ontractual limitation imposed by this
section was removed once the Sterling entitiesctege the APA during their bankruptcy

proceeding and decided to increase premiums thereaf

19 This Court previously reasoned, in its order degythe defendants’ motion to dismiss, that basethernlecision
in Halliburton, the APA did amend the PlanSdeDocket Entry No. 22). This ruling, however, wagised on
the limited record before the Court, which did matlude Plan documents and other relevant evideaayell as
the standard applicable on a motion to dismissterAd thorough examination of all applicable Plauments,
testimony and other relevant evidence containethénrecord, the Court finds the converse and détesnthe
Halliburton case to be wholly distinguishable from the cadeaat
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(b) Whether 8§ 5.05(f) of the APA is an ERISA Plan

Additionally, the plaintiffs argue that 8§ 5.05(f) the APA, standing alone, is an ERISA
plan. In order to determine whether an employe®tiearrangement qualifies as a plan, a court
must ascertain “whether a plan: (1) exists; (8% faithin the safe-harbor provision established
by the Department of Labor; and (3) satisfies thengry elements of an ERISA ‘employee
benefit plan’-establish[ed] or maintain[ed] by ammoyer intending to benefit employees.”
Meredith v. Time Ins. Cp980 F.2d 352, 355 (5th Cir. 1993ge alscShearer v. Sw. Serv. Life
Ins. Ca, 516 F.3d 276, 279 (5th Cir. 2008). “If any paftthe inquiry is answered in the
negative, the submission is not an ERISA plaéredith 980 F.2d at 355.

In ascertaining whether a plan exists under th& farong of the test, “a court must
determine whether from the surrounding circumstareceeasonable person could ascertain the
intended benefits, beneficiaries, source of finagcand procedures for receiving benefits.”
Meredith 980 F.2d at 355. The parties in this case dagyeaerally dispute the existence of an
employee welfare benefit plan, rather the plaistiffppear to suggest that, when examined
independently, § 5.05 (f) of the APA is itself anbét plan. This Court does not agree.

First, a reasonable person could not ascertain faomeview of § 5.05(f) sufficient
information concerning the specific welfare bersefitade available, all beneficiaries covered,
the source of financing or the procedures for amygisuch benefits. Without a doubt, other
documents must be referenced in order to ascestah information. Second, the evidence
presented at trial demonstrates that 8§ 5.05 (f) wesrporated into the APA not at Sterling’'s
insistence so as to benefit its employees, buerahCytec’s persistence so that it could comply
with a contractual commitment it owed to Americaya@amid, its parent companySegeDocket

Entry No. 156, Trial Tr. at 25 — 26, 82; PIs.” Trigxs. 18, 19, 21; Defs.’ Trial Ex. 90; Depo. of
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Carol Van Rensalier at 106:7 - 21.) Having resolixgo parts of the aforementioned inquiry in
the negative, this Court need not consider whegh&105(f) of the APA “falls within the safe-
harbor provision established by the Department alfdt” before determining that 8 5.05(f) of
the APA, by itself, is not an ERISA plan.

(© Whether Sterling Gave the Requisite Notice of Aeir Rejection
of the APA During Their Bankruptcy Proceeding?

Next, the plaintiffs maintain that the defendaritslure to give them adequate notice of
their rejection of the APA prevents “any legallybing modification of the plaintiffs’ retirement
benefits™” This Court disagrees. The evidence presentédahiestablishes that not only were
the plaintiffs personally notified of the Sterlingntities’ commencement of bankruptcy
proceedings by Sterling’s Chairman, Frank Diassif they also received notice of the
bankruptcy filing directly from the bankruptcy coualong with copies of proof of claim forms
and applicable bar date notices. (Docket EntryM@, Trial Tr. at 147; PIs.’ Trial Ex. 27). The
evidence also establishes that Evans, in particuld) received notice of the first-day hearing
and filings to be considered by the bankruptcy tauring the Sterling entities’ bankruptcy
case; (2) was asked, in his capacity as Managimgcidir of Engineered Fibers Technology
(“EFT”), to participate on the creditors’ commitig8) declined to participate on the creditors’
committee, but requested that EFT be retained enss#ivice list so that he and/or it could
receive notice of the bankruptcy events; and (4¢doby way of EFT’'s Manager of Operations,
John Rizos, to confirm the Joint Plan of Reorgaiora (SeeDocket Entry No. 152, Trial Tr. at

147 — 53, 162; Defs.’ Trial Exs. 203 — 205, 209).

1 In their post-trial reply brief as well as thedtter brief dated April 15, 2010, the plaintiffssag that they are not
complaining about “the failure to give notice ofneotion to reject the APA” but rather about “affirtively
misleading assurances.” (Docket Entry Nos. 16@;dt66 at 2). To this end, they contend that “[gvjla debtor
misleads a claimant, even if it does not act in fadtl, ‘perfunctory knowledge of the bankruptcypeeding [does]
not constitute adequate notice to satisfy constital due process requirements.” Because thisriGietermines
that the evidence presented does not establishhtbatefendants misled the plaintiffs during thedency of their
bankruptcy proceeding, the plaintiffs’ notice claimthis regard is rejected as meritless.
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The evidence further establishes that the Stedimgies gave notice of their bankruptcy
filing as well as their motion to reject the APAG@gytec, their counterparty to the APAgePIs.’
Trial Ex. 34). Finally, the defendants notifiece thlaintiffs, on December 9, 2002, prior to the
Sterling entities’ discharge from bankruptcy, thheir premiums and benefits were only
guaranteed through March 31, 2003, and that nsechad been made concerning their retiree
medical benefits and premiums for April 1, 20080¢ket Entry No. 156, Trial Tr. at 115ee
alsoPIs.” Trial Exs. 33, 41 — 43). Thereafter on Fesoy 21, 2003, the defendants notified the
plaintiffs that their premiums would be increasdi@ative April 1, 2003. Hence, the plaintiffs
became aware of the defendants’ intent to incrélase premiums within the 180-day time
period applicable to parties in interest seekingpcation of a bankruptcy confirmation order
alleged to have been procured by fra&edell U.S.C. § 1330(a).

While the Due Process Clause does impose certdicenobligations on defendant
debtors who commence bankruptcy proceedings arkl teeeeject and/or assume executory
contracts, this Court, after an examination ofehére record before it, finds no indication that
due process requirements were not met in the Sgeelntities’ underlying bankruptcy case so as
to prevent the defendants from relying on theiectgpn of the APA. SeeFeD. R. BANKR. P.
6006(c). “Due process [merely] requires noticeasanably calculated, under all the
circumstances, to apprise interested parties ofpralency of the action and afford them an
opportunity to present their objections.United Student Aid Funds, Inc. v. Espinosa U.S.
_,130S.Ct. 1367, 1378, 176 L. Ed.2d 158 (2040¢tingMullane v. Cent. Hanover Bank &
Trust Co, 339 U.S. 306, 314, 70 S. Ct. 652, 94 L. Ed. 868%50));see alsdn re Christopher

28 F.3d 512, 519 (5th Cir. 1994) (citihg re Sam 894 F.2d 778, 782 (5th Cir. 1990)). It does
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not demand actual noticeSeeJones v. Flowers547 U.S. 220, 225, 126 S. Ct. 1708, 164 L.
Ed.2d 415 (2006).

The evidence in this case demonstrates that pridheé Sterling entities’ Joint Plan of
Reorganization being confirmed in November of 2002, plaintiffs received actual notice of
Sterling’s bankruptcy action, their Joint Plan addRganization, its contents and confirmation.
Although they may not have received formal notita aumber of other important dates relative
to the Sterling entities’ bankruptcy proceedintigy were notified of the Sterling entities’
bankruptcy by way of Diassi’s letter to them dafedy 16, 2001, and their receipt of proof of
claim forms and applicable bar date notices. As@aable assumption can also be made that
Evans, in his capacity as Managing Director of EEGntinued to receive updates on various
bankruptcy events due to his request that EFT tagnexd on the bankruptcy court’s service list.
Moreover, the bankruptcy court, in its order gragtithe defendants’ motion authorizing
rejection, specifically found that the Sterling igas had provided “due and adequate notice”
with respect to their motion seeking rejectionta APA. GeePl.’s Trial Ex. 35). Further, in its
order confirming the Sterling entities’ Joint Plaf Reorganization, the bankruptcy court
specifically found and determined that “supplemkentaice of the Confirmation Hearing [had
been] provided by publication as required by thécBation Order” and that “[a]dequate and
sufficient notice of the Confirmation Hearing anther deadlines and matters required to be
noticed pursuant to the Solicitation Order [hadripegven in compliance with the Bankruptcy
Rules.” (Pl.’s Trial Ex. 37).

Indeed, there is no doubt that the plaintiffs hatice sufficient to apprise them of the
Sterling entities’ bankruptcy proceedings. Thisiceowas also sufficient to allow them time to

present their objections to the Sterling entitiégsint Plan of Reorganization and confirmation,
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especially in light of the fact that the bankrupt@se was not closed until December 29, 2605.
(SeeDefs.’ Trial Ex. 227). The Fifth Circuit has heldat if a creditor receives actual notice of
the debtor’s bankruptcy, due process is satisfiretithe creditor is confined by the terms of any
confirmed plan of reorganizationSeeln re Christopher 28 F.3d at 517 - 18. Thus, the

plaintiffs’ attempt to now challenge the notice yad®d by the Sterling entities’ relative to their

motion seeking rejection of the APA, Joint Plan Réorganization and/or confirmation is

rejected by this Court as untimely and improper.

(d)  The Effect of the Rejection of the APA During Binkruptcy.

The plaintiffs further suggests that the Sterlingitees’ rejection of the APA was
unsuccessful in eliminating the restriction on @aging premiums imposed by § 5.05(f) because
they failed to comply with 11 U.S.C. § 11145eeDocket Entry No. 162 at 13.). They maintain
that the Sterling entities’ general rejection oé tAPA during their bankruptcy proceedings,
pursuant to 11 U.S.C. 8§ 365, did not reject thedipeprovisions of 8§ 5.05(f) of the APA, which
constitute “retiree benefits.” Id.) They further argue that 8 5.05(f) of the APA stiutes a
premium benefit that equates to a “retiree benefiithin the meaning of § 1114 and was
“assumed” by the bankruptcy court’s confirmatioder.

In contrast, the defendants argue that the Steditgies’ were not required to comply
with the procedures enumerated in § 1114 during tenkruptcy because they did not modify
“retiree benefits” as the term is defined withire titmeaning of § 1114.SgéeDocket Entry No.
161 at 16 - 18.). They maintain that because tmytinued to pay all claims under the Plan
during the bankruptcy and did not increase premiunig after emerging from bankruptcy, they

never modified “retiree benefits” during the barpiey such that they would have to comply

2 The bankruptcy case was reopened again in 20G8) attempt to resolve a disputed claim and evéptdased
in January of 2007.SeeDocket Entry No. 153, Trial Tr. at 349).
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with the procedures contained in 8 1114ld.)( They also contend that 8§ 1114 relief is
unavailable after debtors, such as the Sterlingiesithave emerged from bankruptcyld. (at
17). The defendants further contend that the pftthattempts to classify 8 5.05(f) as a
“benefit” requiring compliance with 8 1114 in baoktcy court is not supported by § 1114’s
legislative history. $eeDocket Entry No. 163 at 8 — 9). The defendants ¢t if 8 5.05(f) of
the APA is a contractual limitation, the Sterlingtiges’ rejection of the APA under 11 U.S.C. §
365, eliminated the limitation and if it is a plamendment, the rejection amended the plan to
eradicate this provision. Finally, the defendassert that the Sterling entities’ properly rejdcte
the APA under 8§ 365, the bankruptcy court appraved rejection and no party ever objected,
filed any claims for rejection damages or movednwoke the procedures of § 1114 in the
bankruptcy court. I€. at 7.) Therefore, the defendants contend thapltiatiffs’ failure to raise
their claim in the bankruptcy court waives theghti to assert a claim for failure to comply with
bankruptcy procedures in this Court.

At trial, both parties presented expert testimomnoerning bankruptcy practice in
Chapter 11 cases and the applicability of 11 U.8.€114 to the Sterling entities’ bankruptcy
proceedings. Catherine Steege, the plaintiffs’eeixpiitness, suggested that the plain language
and purpose of § 1114 substantiates that 8§ 5.05 &)‘retiree benefit” within the meaning of §
1114. GeeDocket Entry No. 153, Trial Tr. at 219 — 20, 2335:) She testified that for purposes
of § 1114, “retiree benefits” includes not onlyayment to an entity or person . . . for medical,
surgical, or hospital care benefits” but also “féaen the event of sickness, accident, disability
or death [under any plan, fund or program.|d. @&t 241 - 42). She reasoned that § 1114 is broad
in scope and does not simply cover “paymentsld.) ( She testified that § 1114 should be

construed broadly and read to include the following
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It is everything that is involved with a medicabgram for retirees. It is not just
what the doctors are entitled to receive if theketaase of the retiree or what the
cost of the drugs might be under a prescriptiorg@lan. It is everything that
goes into what, you know, people commonly refeasamedical insurance. It is
what you have to pay for it. It is how that castalculated. It is the benefits that
you receive. It's your right to those benefits owehat period of time and
whether you are eligible for them and whether itazs your dependents, spouses;
what happens, you know, when you, you know, advautef—you know, pre-
Medicare and post-Medicare. It is just everythieigted to all of that.

(1d.)

Steege also testified that the Sterling entitigscted only those provisions of the APA
that were executory at the time that they presetfieid rejection motion to the bankruptcy court.
(Id. at 285). To this end, she stated that § 5.0589 not executory at the time that the Sterling
entities presented their motion to the bankruptoyrcbecause there was nothing left to reject
under that section. Id.) She further explained that the Sterling entitiead taken Section
5.05(f) when they acquired the employees and teeatmne what [their] retiree medical program
was. [Though], there were ongoing conditions a$ of that retiree medical program; . . . they
weren't capable of being rejected by rejectingAliA.” (ld. at 286).

Tellingly, however, she also testified that oncgedtor emerges from bankruptcy, relief
under 8 1114 is not availableSgeDocket Entry No. 153, Trial Tr. at 282). She ngpd that
the court inln re Farmland Indus.294 B.R. 903, 921 n.19 (Bankr. W.D. Mo. 2003)ptad that
once a plan is confirmed and the debtor emerges frankruptcy, it would be freed from the
constraints of Section 1114 and entitled to takeation that federal law would allow it to take
with respect to retiree benefits.”ld( at 283). She acknowledged her awareness of aofine
cases, namelin re Doskocil Companies, Inc130 B.R. 870 (Bankr. D. Kan. 1991) ahdre
Chateaugay Corp111 B.R. 399 (S.D. N.Y. 1990), permitting debtthre right to amend retiree

medical benefits if they retain the right to amenderminate the plans at any timdd. @t 296 -
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298). Steege further conceded that there is aeduoe contained in § 1114 for opposing a
rejection during bankruptcy premised on groundshiwitts provisions and that the plaintiffs
failed to invoke this procedurg. (Id. at 294 - 96).

In contrast, Michael H. Reed, the defendants’ expestified that the Sterling entities
were not required to comply with the procedurestaioed in 8 1114 during their bankruptcy
because they did not modify “retiree benefits” las term is defined within the meaning of §
1114. GeeDocket Entry No. 153, Trial Tr. at 334 — 336.) tdstified that based on the plain
meaning as well as case law interpreting 8§ 1114,téhm “retiree benefits” as defined in §
1114(a), “refers to payments” and “everything tbames after it is really appositive to and an
elaboration on payments in that sectionld. @t 334). He stated that § 1114, “on its facesdoe
not prevent a change in benefit design or terms$ Wwuld not take effect until after the
bankruptcy.” [d. at 344.) Instead, he reasoned that “what Sedtidr interdicts is unilateral
changes in payments during [a bankruptcy] caselods not . . . prevent a debtor from making
changes after the bankruptcy case is oved’) (

He further testified that the Sterling entities &v@ot required to give any sort of notice to
the bankruptcy court that there was a possibilitgt t8 1114 could be implicated by their
rejection of the APA, namely 8§ 5.05(f)ld(at 340) He stated that under the business judgmen
standard, the legal standard applicable to thectieje of executory contracts, “there is no

obligation that a debtor explain the potential niegaconsequences that a rejection of a contract

1311 U.S.C. § 1114(d) provides as follows:

The court, upon a motion by any party in interesi after notice and a hearing, shall order the
appointment of a committee of retired employeeth& debtor seeks to modify or not pay the
retiree benefits or if the court otherwise detemmsithat it is appropriate, to serve as the autédriz
representative, under this section, of those parseceiving any retiree benefits not covered by a
collective bargaining agreement. The United Statesee shall appoint any such committee.
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will have upon the non-debtor parties or third-j@srto a contract because the primary concern
is “what will be the benefit to the estate.ld.(at 341 - 42). Finally, he stated that in Februzry
2003, after the plaintiffs had been notified thhe tdefendants intended to increase their
premiums effective April, the plaintiffs could haseught some form of relief in the bankruptcy
court, as the court retained broad jurisdiction rodesputed matters relating to executory
contracts relative to the estateld.(at 348). The Court finds Reeds testimony in tegard
credible and supported by the evidence.

Moreover, additional evidence presented at tridhldished that the Sterling entities
sought to reject certain miscellaneous executorgeagents, including the APA, pursuant to 11
U.S.C. 8§ 365 on October 18, 2002Seg€PIs.” Trial Ex. 34). Pursuant to an Order dated
November 13, 2002, the bankruptcy court approved Sterling entities’ rejection of certain
miscellaneous executory agreements, including tR& As of October 18, 2002, and further
stated that “any claims for rejection damages ragigsrom the rejection of the Miscellaneous
Executory Agreements (as defined in the Motion) inesasserted against the Debtors no later
than twenty (20) days after entry of this orderngray this Motionor else they [would] be
forever barred. (SeePl.’s Trial Ex. 35) (emphasis added). No partyniterest, however, ever
objected or filed any claims for rejection damagddius, in accordance with the bankruptcy
court’'s order, the APA was rejected as a wholefa3atober 18, 2002, as it is well-settled law
that under 8 365, “an executory contract [can dmdy assumed or rejected in its entirety.”
Stewart Title Guar. Co. v. Old Republic Nat'l Titles. Co, 83 F.3d 735, 741 (5th Cir. 1996)
(citation omitted) (emphasis addedge alsdDocket Entry No. 153, Trial Tr. at 289, 337 -38).

“Where, [as here] an executory contract containers¢ agreements, the debtor may not choose
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to reject some agreements within the contract aribthers.” Stewart Title Guar.83 F.3d at
741 (citation omitted).

Other evidence admitted during the course of tia& demonstrated that on October 15,
2002, the Sterling entities filed their Joint PErReorganization. Specifically, in Section 7.5 of
their Joint Plan of Reorganization, the primary vismn relative to employee benefit and
compensation matters, the Sterling entities indderelevant part, the following provision:

Except to the extent (a) previously assumed orctege by an order of the

Bankruptcy Court on or before the Confirmation Dabe (b) the subject of a

pending motion to reject filed by a Debtor on oifdve the Effective Dateall

other employee compensation and benefit prograntseoDebtors, including all

pension plans and including all programs subject Sections 1114 and

1129(a)(13) of the Bankruptcy Code, entered inforeeor after the Petition Date

and not since terminated, shall be deemed to lik shall be treated as though

they are, executory contracts that are assumed tineld’lan. All pension plans

shall continue in effect on and after the Effectd@e. Nothing contained herein

shall be deemed to modify the existing terms ohsermployee compensation and

benefit programs, including, without limitation etibebtors’ rights of termination

thereunder.
(Pls.” Trial Ex. 36) (emphasis added). Thus, terpgressly exempted any obligations, programs
and/or plans previously assumed or rejected by whyhe bankruptcy court from their
assumption of benefits subject to 88 1114 and H)PB§). On November 20, 2002, the
bankruptcy court entered an order confirming therlBig entities’ Joint Plan of Reorganization
and further “finding and determining” in paragrafC” that “[a]ny retiree benefits within the
meaning of 11 U.S.C. 8§ 1114 will be treated as etayg contracts and assumed pursuant to

Section 7.5 of the Plan. Thus, the requirementd1olU.S.C. § 1129(a)(1%) are satisfied.”

(Pls.” Trial Ex. 37). The plain language of thenfiomation order does not somehow suggests

1411 U.S.C. § 1129(a)(13) provides as follows: “Tien provides for the continuation after its effee date of
payment of all retiree benefits, as that term fneéel in section 1114 of this title, at the levetablished pursuant to
subsection (e)(1)(B) or (g) of section 1114 of tiitie, at any time prior to confirmation of theapl, for the duration
of the period the debtor has obligated itself toviie such benefits.”
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that 8 5.05(f) of the APA was “assumed” by the bapkcy court’s confirmation order, in spite
of the Sterling’s entities’ rejection of the APAdtheir incorporation of such in Section 7.5 of
their Joint Plan of Reorganization, as the plasiifisinuate.

Further, despite being given notice and an oppdytun be heard regarding the Joint
Plan of Reorganization and confirmation, the pl#mfailed to raise any objections or appeal
any provisions of the Joint Plan of Reorganizapoior to its confirmation. Their failure to act
precludes their ability to raise such a challengecollaterally attack the Joint Plan of
Reorganization and/or confirmation order in thisu@pespecially in light of the bankruptcy
court’s retention of broad jurisdiction over magterising out of the bankruptcy, specifically
including “matters with respect to the assumptiomegection of any executory contract.” (Pls.’
Trial Ex. 36 at 29.) Any purported “error” in faag to comply with 8§ 1114 does not affect the
Sterling entities’ rejection of the APA, as the ergjranting the rejection of the APA, the Joint
Plan of Reorganization and the confirmation orderkanding on the plaintiffs in this cas&ee
United Student Aid Fungdnc. v. Espinosa_ U.S. |, 130 S. Ct. 1367, 1379, 176 L.
Ed.2d 158 (2010) (reasoning that a bankruptcy tolegal error in failing to make an undue
hardship finding in an adversary proceeding pmocdnfirming the debtor’s discharge of student
loan debt did not render its confirmation orderdypsee alsdn re Flushing Hosp. and Med.
Ctr., 395 B.R. 229, 244 (Bankr. E.D.N.Y. 2008) (“Confation orders are giveres judicata
effect, and may not be subject to collateral atiack re Cross Media Mktg. Corp367 B.R.
435, 447 (Bankr. S.D.N.Y. 2007) (“It is well settléhat a bankruptcy court’s order confirming a
chapter 11 plan is treated as a final judgmentemterits with fullres judicataeffect”). Hence,
the plaintiffs’ argument that the defendants’ rémt of the APA was unsuccessful in

eliminating the restriction on increasing premiuimposed by 8§ 5.05(f) because the defendants
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failed to comply with § 1114 is unavailing. Likes&, their assertion that 8 5.05(f) of the APA
constitutes a premium benefit that equates to tréeebenefit” within the meaning of § 1114
and was “assumed” by the bankruptcy court’'s corditon order is also meritless and
unsupported by the evidence tendered at trial.
(e) Whether the Committee Abused its Discretion?
The evidence present at trial established thevatig:

(2). On March 28, 2008, the plaintiffs filed themtial claim
with the Committee, the plan administrator for Blan, as
well as evidence in support of their claim, whidsentially
consisted of their briefing and exhibits previoussigd with
this Court relative to their motion for partial somary
judgment. (Pl.’s Tr. Ex. 139);

(2). On April 22, 2008, the defendants submittezrthesponse
to the plaintiffs’ motion for summary judgment tbet
Committee. (Docket Entry No. 82, Ex. A.);

(3) On April 30, 2008, the Committee issued itsiahidecision
denying the plaintiffs’ claim and further indicaginthe
following findings: (a) the APA did not amend tRéan;
(b) Sterling Fiber’s contractual obligation to Gytgursuant
to the APA was terminated when the APA was rejeated
bankruptcy; and (c) the increase in premiums clthtge
Sterling Fibers’ retirees in 2003 was permittectioy Plan.
(Pls.” Tr. Ex. 142);

4) In its written denial, the Committee also expéal the
plaintiffs’ rights to an appeal and set forth th®eqedures
for pursuing an appealld();

(5) On June 6, 2008, the plaintiffs’ appealed tlemdittee’s
denial. (PIs.” Tr. Ex. 143).

(6) On July 29, 2008, the plaintiffs and their at&ys
appeared before the Committee and presented their
evidence and arguments in support of their clajRls.” Tr.

Ex. 144).

(7) On August 12, 1008, the Committee denied tlanpffs’
appeal and issued its final determinatiokd.)(
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After reviewing the information contained in thenaidistrative record and as well as the
supplemental evidence presented at trial, the Gmntludes that the Committee’s decision is
supported by substantial evidence and is not arlyitor capricious. The Committee’s conflict of
interest, although considered as a factor, doesahet this Court’'s conclusion. Further, the
plaintiffs have failed to tender evidence indicgtihat there is a greater likelihood that Sterling
and/or the Committee’s conflict of interest affectthe Committee’s decision to deny the
plaintiffs’ claim in light of the overwhelming eveshce to the contrary contained in the record.
Therefore, the Court concludes that the defendargsentitled to judgment on the plaintiffs’
individual and class claims for denial of benefits.

B. The Plaintiffs’ Breach of Fiduciary Duty Claims

1. Applicable Statute of Limitations

Next, the plaintiffs assert that the defendantadined certain fiduciary duties imposed
upon them by ERISA. Specifically, they allege \ndual claims for breach of fiduciary duty
pursuant to § 502(a)(2) and § 502(a)(3) againstdéfendants. ERISA provides an express
limitations period for actions commenced concerrfediduciary’s breach of any responsibility,
duty, or obligation” mandated by its provision® 2.S.C. § 1113. With respect to such actions,
ERISA provides that the statute of limitations pdrishall commence “thearlier of . . . six
years after . . . the date of the last action wicmhstituted a part of the breach or violation, or
three years after the earliest date on which taeiff had actual knowledge of the breach or
violation.” Id. (emphasis added)However, in cases where fraud or concealment eged,
“such action may be commenced not later than sarsyafter the date of discovery of such
breach or violation.”ld. “Under this statutory scheme, the limitations peror ERISA claims

is generally six years, unless [the] defendantsstenw that the plaintiffs had actual knowledge
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of alleged wrongdoing, in which case section 111 8&inguishes the claim after three years.”
Smith v. Prager108 F.3d 333, 336 (5th Cir. 1997). Here, theeddnts do not dispute that the
plaintiffs filed suit within the six-year limitatits period; rather, they contend that the plaintiffs
had actual knowledge of relevant facts in suppbiheir claim as early as October 18, 2002,
when the defendants sought to reject the APA, anthter than February 21, 2003, when the
defendants informed them of their intent to incee@semiums effective April 1, 2003. The
plaintiffs filed their lawsuit on February 16, 2007

In order to ascertain whether the plaintiffs filedit within the three-year limitations
period, this Court must determine when the plamtifad “actual knowledge of the breach or
violation.” See29 U.S.C. 8§ 1113(2). The Fifth Circuit has heldtth[a]ctual knowledge
‘requires that a plaintiff have actual knowledgeatifmaterial facts necessary to understand that
some claim exists, which facts could include nemsgs®pinions of experts, knowledge of a
transaction’s harmful consequences, or even atiaah.” Reich v. Lancasteb5 F.3d 1034,
1057 (5th Cir. 1995) (quotingluck v. Unisys Corp.960 F.2d 1168, 1177 (3d. Cir. 1992)
(citations omitted)). “[A]ctual knowledge sufficieto trigger the three-year limitations period
of section 1113(2) is a ‘stringent requirement’ dseiction 1113 ‘sets a high standard for barring
claims against fiduciaries prior to the expiratioihthe section’s six-year limitations period.™
Smith v. Prager108 F.3d 333, 336 (5th Cir. 1997) (citifRpich 55 F.3d at 1057). Thus,
“[a]ctual knowledge requires a showing that pldfatactually knew not only of the events that
occurred which constitute the breach or violatiah dso that those events supported a claim for
breach of fiduciary duty or violation under ERISANMaher v. Strachan Shipping C&8 F.3d
951, 954 - 55 (5th Cir. 1995) (quotimgt’'l Union v. Murata Erie North Ameriga®80 F.2d 889,

900 (3d Cir. 1992)).
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At trial, the evidence established that the defatgla (1) sought to reject the APA on
October 18, 20029eePl.’s Trial Ex. 34); (2) notified the retirees amthers, including the
plaintiffs, on December 9, 2002, that although inalfdecision had been made as to what would
happen to their premiums, their current premiumsld:@nly be guaranteed through March 31,
2003 GeePls.” Trial Ex. 33); (3) pursuant to a letter datéebruary 21, 2003, notified the
plaintiffs of their decision to increase premiuneffective April 1, 2003, for retirees in stages
over a two-year periodSeePIs.” Trial Exs. 41 — 43); and (4) on April 1, 2Q08creased the
premiums charged to Sterling Fibers’ retirees leval consistent with the premiums charged to
all other participants under the Plait;(see alsdDocket Entry No. 156, Trial Tr. at 163.)

Additionally, testimony elicited from Evans at triastablished that he: (1) received
actual notice of the Sterling entities’ bankruptagtion in July of 2001 as well as their
emergence from reorganization on December 19, 2882Docket Entry No. 152, Trial Tr. at
161 — 62; PIs.” Trial Ex. 30; Defs.” Exs. 77 - 792) declined to participate on the creditors’
committee, in his capacity as Managing DirectorE®iT, but requested that his company be
retained on the service list so that he could b#atgdl on the bankruptcy evenegéDocket
Entry No. 152, Trial Tr. at 150); (3) became awavr, or about February 21, 2003, of the
defendants’ intent to increase their medical prensiieffective April 1, 2003Iq., Trial Tr. at
171); (4) on or about May 19, 2003, assisted Edvigatlistelli in drafting a letter to Rebecca
Hyzer, Sterling’s Director of Compensation and B#secomplaining of Sterling’s proposed
increase in premiums as well as its violation & WPA and requesting that such action be
rescinded and all excess premiums paid since Apbke reimbursedSeePls.’ Trial Ex. 47); (5)
on or about June 3, 2003, received notice from Bebédyzer that Sterling and the other

defendants were maintaining the position that ti\Aad been formally rejected by them and
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approved in the bankruptcy court and thus, theyewsgrmitted to increase premiuntSeg
Docket Entry No. 152, Trial Tr. at 178.); (6) on @bout May 5, 2003, wrote to Sterling and
Cytec requesting reinstatement and/or immediatellement under their retiree medical benefits
plans (d.; see alsdDefs.’ Trial Ex. 87); and (7) filed formal complaswith the United States
Department of Labor as well as the Connecticut Biepent of Labor complaining of Sterling
and Cytec’s actions, namely Cytec’s “denial . of his request] to provide retiree medical
benefits,” Sterling’s “elimination . . . of guaraed retiree medical premiums through age 65 [in
spite of an] agreed . . . contract,” “discriminatito retirees, and possible collusion and ERISA
violations, by both . . . companies.Id( Trial Tr. at 179see alsdIs.’ Trial Ex. 133).

Indeed, the plaintiffs’ actions subsequent to thmeaeipt of the defendants’ letter dated
February 21, 2003, evince actual knowledge of #utsfgiving rise to their breach of fiduciary
duty causes of action. Moreover, their letterscomplaint to the defendants, Cytec and the
Department of Labor further denote an acute awasemé the legal wrong they allege the
defendants are liable for committing, making thetant action subject to the three-year
limitations period and therefore, untimely. Evearmtelling is the fact that Evans, in his formal
complaint to the Department of Labor, expresslynmated that Sterling and/or Cytec may liable
for “possible collusion anBRISA violations (Id.) (emphasis added).

Further, this Court is not persuaded that the pfsnhave satisfied the exception
applicable to cases involving fraud or concealmdrite applicable provision in § 1113 provides
“that in cases of fraud or concealment, such aati@y be commenced not later than six years
after the date of discovery of such breach or wata” 29 U.S.C. § 1113. “To establish
fraudulent concealment a party must show that leged wrongdoer had both actual knowledge

that a wrong had occurred and a fixed purpose twea the wrong from the injured party.”
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Hogan v. Kraft Foods969 F.2d 142, 145 (5th Cir. 1992) (citibgtson v. Alamo Funeral Home
577 S.W.2d 308 (Tex. Civ. App. -San Antonio 1979))T]he fraudulent concealment doctrine
of 8 1113 requires that the defendant engageiive concealmest must undertake some ‘trick
or contrivance’ to ‘exclude suspicion and prevejuiry.” Larson v. Northrop Corp.21 F.3d
1164, 1174 (D.C. Cir. 1994) (emphasis in origindiguch concealment must rise to something
‘more than merely a failure to discloseld. (citing Schaefer v. Arkansas Med. So8%3 F.2d
1487, 1491 (8th Cir. 1988) (internal citation ommtf). “While a fiduciary’s mere silence could,
in some circumstances, amount to fraud, it woulbdstaort of the fraudulent concealment that
courts have required for purposes of § 1113 arson 21 F.3d at 1174 (citingMartin v.
Consultants & Adm’rs, In¢966 F.2d 1078, 1095 (7th Cir. 1992)).

In this case, the plaintiffs have failed to tenéerdence of the defendants’ intent to
deceive them or of any false representation madindylefendants with regard to the premium
increases implemented by them. During their casghief, Evans testified that the defendants
misrepresented th@meansby which the premium increases were authorizeStetling in their
letter dated February 21, 2003, by stating thaBbard of Directors had approved the premium
increases for Sterling Fibers’ retirees when, ut,fd had not. (Docket Entry No. 152, Trial Tr.
at 171 — 176.) However, testimony elicited fromléHastablished that the Board of Directors
did, in fact, approve the increase in medical ptens for all retirees, including the Sterling
Fibers’ retirees. YeeDocket Entry No. 156, Trial Tr. at 117 -119.) Esaalso testified that the
defendants misrepresented that the bankruptcy ¢tadrtauthorized their rejection of the APA
and permitted them to increase their medical premiu(Docket Entry No. 152, Trial Tr. at 180
— 184.) He appears to assert that the defendaade @ material omission by failing to inform

them that they failed to comply with 11 U.S.C. 8l4lwhen rejecting the APA and thus, their
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rejection was improper and unauthorized by the hatky court. Id.) Without more, the Court
finds the plaintiffs’ argument in this regard unéing and insufficient to demonstrate that the
defendants engaged in fraud or active concealnteas $0 permit the plaintiffs to obtain refuge
under the exception applicable to such claimsa¢h in 29 U.S.C. § 1113(2).

2. The Plaintiffs’ ERISA § 502(a)(2) Claim

Notwithstanding the statute of limitations bar, thl@intiffs have also failed to tender
evidence in support of the essential elements @f threach of fiduciary duty claims. As an
alternative to their claim for denial of benefitsdéor enforcement of their rights under the Plan,
the plaintiffs seek to recover against the defetslas fiduciaries with respect to the Plan
pursuant to § 502(a)(2) of ERISA. They contend tha “[d]efendants, as fiduciaries, breached
the responsibilities, obligations or duties imposgdn them by ERISA by reducing, disposing
of or eliminating the medical and prescription diugnefits.” (Docket Entry No. 99 at | 42,
Count IlI). To this end, they argue that the deéatdl are liable to make good to the Plan any
losses to the Plan resulting from their breach @ancestore to the Plan any profits which have
been made through the use of assets of the Plamebjduciaries. Ifl.) At trial, Evans stated
that the plaintiffs are seeking to recover theiempaid premiums. (Docket Entry No. 152, Trial
Tr. at 141). Additionally, Hale, the Chairman betCommittee, testified that the Plan is a self-
funded plan and generally has no assets. (Doaktey Elo. 156, Trial Tr. at 105:22 - 25).

Section 502(a)(2) of ERISA permits a plan partioipar beneficiary to initiate a civil
action on behalf of the plan “for appropriate rgliander 8 409, 29 U.S.C. § 1109, which
governs liability for breaches of ERISA’s fiduciagyty provisions.See29 U.S.C. § 1132(a)(2).
Section 409 provides, in pertinent part, that:

(a) [a]ny person who is a fiduciary with respecatplan who breaches any of the
responsibilities, obligations, or duties imposedmfiduciaries by this subchapter
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shall be personally liable to make good to sgptén any losses to thelan

resulting from each such breach, and to restosuthplan any profits of such

fiduciary which have been made through use of asdeahe plan by the fiduciary,

and shall be subject to such other equitable oredamh relief as the court may

deem appropriate, including removal of such fidocia
29 U.S.C. § 1109(a)(emphasis added). Thus, “[@]Bi[502(a)(2)] does allow a plan participant
to sue for ‘appropriate relief’ for [a] fiduciaryéach, the plan participant may only seek relief
for the plan.” Crowell v. Shell Oil Cq.No. H-05-3412, 2007 WL 446043, *2 (S.D. Tex. Fép.
2007) (internal citation omitted).

The United States Supreme Court has reasonedhthdunder the remedial scheme laid
out in ERISA, the remedies available under [§ 1189t inure to the benefit of the plan as a
whole.” Nichols v. Alcatel USA, Inc532 F.3d 364, 376 (5th Cir. 2008) (citiMass. Mut. Life
Ins. Co. v. Russeld73 U.S. 134, 140, 105 S. Ct. 3085, 87 L. Ed.Bd(®85)). It further
explained that “[a] fair contextual reading of tetatute makes it abundantly clear that its
draftsmen were primarily concerned with the possibisuse of plan assets, and with remedies
that would protect the entire plan, rather thanhwvthie rights of an individual beneficiary.”
Nichols 532 F.3d at 376 (citinfRussell 473 U.S at 142, 105 S. Ct. at 3090). Accordingly,
“many courts have held that claims for breach dudiary duty under § 502(a)(2) must be
brought in a representative capacity on behalhefglan as a whole, with the goal of protecting
the financial integrity of the plan.Nichols 532 F.3d at 376 (citingaRue v. DeWolff, Boberg &
Assocs.--- U.S. ----, 128 S. Ct. 1020, 1023, 169 L. Ed847 (2008) (explaining that the court
of appeals rejected the petitioner’s claim undé&08(a)(2) because the remedy he sought was
“personal” and only related to his own plan bersgit

Because the named plaintiffs have only presentédepege establishing losses for their

personal benefit rather than for the Plan itséi, Court finds that the defendants are entitled to
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judgment on their claim for breach of fiduciary yuihder 8 502(a)(2)See Nichols532 F.3d at
376 (reasoning that it would be impossible forrests to produce evidence that an employee
welfare benefit plan sustained losses under ERISAZa)(2) where the plan was a self-funded
employee benefit plan)see alsoShepherd v. Worldcom, IncNo. H-03-5292, 2005 WL
3844069, * 8 n.11 (S.D. Tex. Sept. 9, 2005) (citvigDonald v. Provident Indem. Life Ins. Co.
60 F.3d 234, 237 - 38 (5th Cir. 1995) (noting thajstablishing a loss to the plan-as opposed to
the individual participants-is therefore requiredprevail on a 8 502(a)(2) breach of fiduciary
duty claim.”)).
3. The Plaintiffs’ ERISA § 502(a)(3) Claim

The plaintiffs also seek relief from the defendaptgsuant to ERISA § 502(a)(3).
Specifically, they contend that the “[d]efendards, fiduciaries, breached the responsibilities,
obligations, or duties imposed upon them by ERI®A/ar the United States Bankruptcy Code
by reducing, disposing of or eliminating the metli@ad prescription drug benefits.” (Docket
Entry No. 99 at § 45, Count Ill). As such, theglséto enjoin [the] acts or practices [of the
defendants] which violate Section 5.05(f) of theAARhe provisions of ERISA and the terms of
the Plan, to obtain other appropriate equitablefieio redress the violations, and to enforce the
provisions of ERISA and the terms of the APA andler terms of the [P]lan.”ld.)

Section 502(a)(3) authorizes a plan participanbemeficiary to institute a civil action:
“(A) to enjoin any act or practice which violatesyaprovision of [ERISA] or the terms of the
plan, or (B) to obtain other appropriate equitatadkef (i) to redress such violations or (ii) to
enforce any provisions of [ERISA] or the terms detplan.” 29 U.S.C. § 1132(a)(3).
Nevertheless, it is well-settled law that reliefden this section is restricted to “appropriate

equitable relief for injuries caused by violatiottsat 8 502 does not elsewhere adequately
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remedy.” Varity Corp. v. Howe516 U.S. 489, 512, 116 S. Ct. 1065, 1078, 134 12& 130
(1996); see alsorolson v. Avondale Indus., Ind41 F.3d 604, 610 (5th Cir. 1998) (reasoning
that “[b]Jecause [the plaintiff] has adequate rebefilable for the alleged improper denial of
benefits through his right to sue the Plans diyeotider section 1132(a)(1), relief through the
application of Section 1132(a)(3) would be inappite.”). “When a [participant or]
beneficiary wants what was supposed to have besnhbdited under a plan, the appropriate
remedy is a claim for denial of benefits under 2&)1)(B) of ERISA [, 29 U.S.C. §
1132(a)(1)(B),] rather than a [breach of] fiduciauyty claim brought pursuant to 8 502(a)(3) [, 8
1132(a)(3)].” McCall v. Burlington Northern/Santa Fe C&237 F.3d 506, 512 (5th Cir. 2000)
(citing Corcoran v. United HealthCare, Inc965 F.2d 1321, 1335 (5th Cir. 1992)). The Fifth
Circuit has reasoned that if a plaintiff has adeéguedress for his disavowed claims through his
right to initiate a civil action under § 1132(a)(he has an adequate remedy and may not also
pursue a claim for breach of fiduciary duty undet182(a)(3). Rhorer v. Raytheon Eng'rs &
Constructors, Ing.181 F.3d 634, 639 (5th Cir. 1998ge alsdlolson 141 F.3d at 610.

It is undisputed in this case that the plaintdteed the Plan directly for the recovery of
benefits wrongfully denied and presented evidericérial reminiscent of the same. Thus,
because they have an adequate remedy availabledioralleged improper denial through their
right to sue the Plan under § 1132(a)(1), they @ahibited from also suing for breach of
fiduciary duty under 8 1132(a)(3). The fact thiag¢yt did not prevail on their claim under §
1132(a)(1) is of no consequence and does not nieke 8 1132(a)(3) claim any more or less
viable. Tolson 141 F.3d at 610. Nor does the fact that thenpfés have attempted to
characterize their relief under 8 1132(a)(3) asehyetequitable” relief. SeeAmschwand v.

Spherion Corp.505 F.3d 342, 348 n.7 (5th Cir. 2007) (cit@geat-West Life & Annuity Ins. Co.
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v. Knudson534 U.S. 204, 210 -11, 122 S. Ct. 708, 713, 15Ed.2d 635 (2002) (noting that
“attempts to recharacterize a desired 8 502(ag@)edy as a purely equitable form of relief, like
an injunction, have been consistently rejected.”)).

Moreover,even if a breach of fiduciary duty claim could hasued by the plaintiffs in
this instance, Sterling’s amendment and/or modificaof its Plan to increase premiums would
not give rise to such a clainBeeLockheed Corp. v. Spink17 U.S. 882, 890, 116 S. Ct. 1783,
135 L. Ed.2d 153 (1996) (citinGurtiss-Wright 514 U.S. at 78, 115 S. Ct. at 1228) (“When
employers undertake . . . actions [to adopt, modifferminate welfare plans] they do not act as
fiduciaries.”); see alsoKirschbaum v. Reliant Energy, In&G26 F.3d 243, 251 (5th Cir. 2008)
(citing Hughes Aircraft Co. v. JacobspoB25 U.S. 432, 444, 119 S. Ct. 755, 763, 142 L2&d
881 (1999) (“Excluded from fiduciary responsibési, however, are the decisions of a plan
sponsor to modify, amend or terminate the planhgiexisions are those of a trust settlor, not a
fiduciary.”)). Further, testimony offered by Hablg trial demonstrates that the defendants
consulted outside legal counsel regarding theirgabbns under § 1114 of the United States
Bankruptcy Code and therefore, a breach of fidycearty claim premised on the defendants’
failure to secure the same would also failSe¢ Docket Entry No. 156, Trial Tr. at 97.)
Accordingly, the Court concludes that the defenglané entitled to judgment on the plaintiffs’ §
502(a)(3) claim.

C. The Plaintiffs’ ERISA- Estoppel Claim

Finally, the plaintiffs contend that the defendants’ alledpedach of fiduciary duty is
actionable on an ERISA-estoppel theory. Speclficéthey allege that the defendants breached
their fiduciary duty by misrepresenting that theguhd provide post-retirement medical and life

insurance benefits that were no less favorabldnémtthan those benefits provided by Cytec,
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under its plans in effect on or about December1®®6. (Docket Entry No. 99 at | § 47 - 51,
Count IV). The plaintiffs contend that, while ®ling that Sterling had guaranteed them vested
benefits based on the language contained in §f5.06the APA, they reasonably relied upon
the defendants’ misrepresentations to their detrinamd elected to retireld() They further
contend that the defendants’ representations catls®md substantial damage and that their
claims arise out of extraordinary circumstanced.) (

To prevail on an ERISA-estoppel claim under fedeoamon law, a plaintiff is required
to establish: “(1) a material misrepresentati@),réasonable and detrimental reliance upon that
representation, and (3) extraordinary circumstaicéichols 532 F.3d at 374 (citiniylello v.
Sara Lee Corp.431 F.3d 440, 444 — 45 (5th Cir. 2005). Withpexg to an ERISA-estoppel
claim, “there can be no ‘reasonable reliance oarmél documents in the face of unambiguous
Plan terms.” Nichols 532 F.3d at 374 (citinilello, 431 F.3d at 447) (other citation omitted).

During the trial of this action, the plaintiffs efed no evidence sufficient to satisfy any
of the aforementioned elements set forth aboverst,Fihey presented no evidence of any
material misrepresentation made by the defendamtsfact, when the Plan documents are
scrutinized in their entirety, it becomes apparéat the language contained therein did not
guarantee any specific level of benefits and Stgriexpressly reserved its right to amend,
modify or terminate the Plan at any time. Secoassumingarguendo that a material
misrepresentation had been established, the pfaifiave failed to establish reasonable and
detrimental reliance on such, in light of the unagnbus language contained in the relevant Plan
documents.See High v. E-Systems, Ind59 F.3d 573, 580 (5th Cir. 2006) (quotidgrague V.
GMC, 133 F.3d 388, 404 (6th Cir. 1998) (reasoningt‘thgarty’s reliance can seldom, if ever,

be reasonable or justifiable if it is inconsistenth the clear and unambiguous terms of plan
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documents available to or furnished to the party.””More importantly, Evans acknowledged
during trial that Sterling’s Plan, much like Cyted®lan, contained a reservation of rights clause
that included the following language:

The company expects and intends to continue the @lareserves the right to

amend or terminate at any time. The company doeguarantee any specific

level of benefits or the continuation of any betsediuring any periods of active or

inactive employment, disability or retirement... The plan may be amended at

any time by action of the plan administrator orrooaf directors. This plan may

be terminated at any time by action of the boardictors.
(Docket Entry No. 152, Trial Tr. at 123:19 — 125)23-urther, neither he nor any of the other
named plaintiffs denied ever having received a copyhe Plan or other related documents
incorporating such language.ld) As a final point, the Court notes that the pifi; have
adduced no evidence of the type of “extraordinarguenstances” sufficient to support an
ERISA-estoppel claim.See High v. E-Systems, Ind59 F.3d 573, 580 n.3 (5th Cir. 2006¢e
also Burstein v. Ret. Account Plan for Emps. oédtieny Health Educ. & Research Foyrgk4
F.3d 365, 383 (3d. Cir. 2003) (quotidgrdan v. Fed. Express Cord16 F.3d 1005, 1011 (3d.
Cir. 1997) (noting that “extraordinary circumstas¢ generally involve acts of bad faith on the
part of the employer, attempts to actively coneesiignificant change in the plan, or commission
of fraud.”)). As a consequence, the Court condutiat the defendants are entitled to judgment
on the plaintiffs’ ERISA-estoppel claim.
V. CONCLUSION

Based on the foregoing, the Court holds that tHendkants are entitled to judgment
dismissing with prejudice the plaintiffs’ claimsiel to this Court during the bench trial,
including the class claim for denial of benefitsdan ERISA § 502(a)(1)(B). A judgment in

conformity with this Memorandum Opinion and Ordel e filed concurrently herewith.

It is SOORDERED.
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SIGNED at Houston, Texas thi& day of July, 2010.

e S

Kenneth M. Hoyt
United States District Judge
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