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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

JAMIE LEIGH JONES, 3]
8§
Plaintiff, )
8§
V. 8 CIVIL ACTION NO. 4:07-cv-2719
8§
HALLIBURTON COMPANY D/B/A KBR §
KELLOGG BROWN & ROOT (KBR),  §
ET AL. 8
8§
Defendants. 8

MEMORANDUM AND ORDER

Pending before the Court are the KBBfendants’ Motion for Partial Summary
Judgment (Doc. No. 150), the KBR Defendants'tigio to Dismiss for Laclof Subject Matter
Jurisdiction and Motion for Partial Summngaludgment (Doc. No. 173), and the KBR
Defendants’ Motion for Leave of Court to File e Brief in Excess of 10-Page Limit (Doc. No.
188)! Upon considering the Motions, all respongeseto, and the appéble law, the Court
finds that the KBR DefendantMotion for Partial Summary Judgmt (Doc. No. 150) must be
granted in part and denied in part, the KBRddelants’ Motion to Dismiss for Lack of Subject

Matter Jurisdiction and Motion fdPartial Summary Judgment (Dddo. 173) must be granted in

! The KBR Defendants have also filed objections to certain exhibits among Plaintiff's summaryrjuggoé and
her response to the KBR Defendants’ motion to dismiss. (Doc. No. 162, 190.) We nadd antthese objections
because we do not rely on any of the contested evidemeaching our conclusiongarding the KBR Defendants’
motion to dismiss and motions for summary judgmenaddition, Jones recentliffd an opposed Maotion for
Reconsideration of Plaintiff's Motion for Leave to File a Fifth Amended Complaint. (Dac208). None of
Jones’s proposed amendments to her live pleading ingdicatr analysis of the pending motions for summary
judgment. Therefore, we will rule separately regardirgMiotion for Reconsigration and proceed to the merits of
the pending motions for summary judgment.
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part and denied in part, and the KBR Defendants’ Motion for Leave of Court to File Reply Brief
in Excess of 10-Page Limit (Doc. No. 188) must be grahted.
l. BACKGROUND

This lawsuit arises from events thatarred while Plaintiff Jamie Leigh Jones
(“Plaintiff” or “Jones”) wasemployed by Defendants Hallidkan Company d/b/a KBR Kellogg
Brown & Root (KBR), Kellogg Brown & RogtServices, Inc., Kellogg Brown & Root
International, Inc., Kellogg Brown & Root, LL&ellogg Brown & Root, Inc., Kellogg Brown
& Root (KBR), Inc., KBR Technical Services,dnand Overseas Administrative Services, Ltd.
(collectively, the “KBR Defendants” or “KBR™J.We set forth the following undisputed facts
that are relevant to disposition of the pending motions.

Prior to July, 2005, Jones worked for KiBR Defendants in Houston, Texas as an
administrative assistant. On July 15, 20@mek signed an employment agreement with
Defendant Overseas Administration Serviced, (tOAS”), in which she agreed to provide
support services to the United States militargl o be stationed in Irag (the “Employment
Agreement”). (Doc. No. 150 Ex. E.) OAS hirazhés as part of the LOGCAP lll contract, under

which some of the KBR Defendants provided suppervices to the Unite8tates military in

2 The KBR Defendants’ Motion for Leave of Court to FileplyeBrief in Excess of 10-Page Limit (Doc. No. 188) is
opposed by Plaintiff.

® The KBR Defendants have submitted an affidavit of Markdives, Vice President of Litigation for KBR, Inc., to
provide detail regarding the existence of and relationshipEng the entities named as Defendants in this lawsuit.
KBR, Inc. (not a named party) is the ultimate parernheffollowing named Defendants: (a) Kellogg Brown & Root
Services, Inc; (b) Kellogg Brown & Root International;; (c) Kellogg Brown & Root LLC (improperly identified
as Kellogg Brown & Root, LLC); (d) Kellogg Brown & Root S. de R.L.; (¢) KBR Technical Servicesahut(f)
Overseas Administrative Services, L{Howes Aff. I 2.) With respect to the Defendant named Kellogg Brown &
Root (KBR), Inc., this is an improperly named entityo\fles Aff. § 3.) With respect to the Defendant named
Kellogg Brown & Root, Inc., a division of this entitytered into the LOGCAP contract with the United States
Army. On August 1, 2003, Defendant Kellogg Brown & Root, Inc. transferred the LOGCAP contract todi¢fend
Kellogg Brown & Root Services, Inc., wih is a successor in interest under HOGCAP contract for all purposes.
(Id. 1 4.) Defendants Kellogg Brown & Root Services, Inc., Kellogg Brown & Root Technical Servicespdhc., a
Overseas Administrative Services, Liebrked together as a single operating unit to implement the LOGCAP
contract. [d. 1 13.) Defendant Halliburton Company was not ayparthe LOGCAP contract, but prior to April 5,
2007, was the ultimate parent corporation to the other KBR Defendants and issued overalkecoofioied and
procedures that governed its various subsidiatiésy{ 14-15.)



Irag. (Curfman Aff. { 4; Doc. No. 173, Ex.)BRaragraph 4 of the Employment Agreement
contained the following provision: “&dur sole recourse for any imy illness, or death arising
out of or in the course of your employment under this Agreement shall be as determined under
the provisions of the Defense Baset.” (Doc. No. 173, Ex. C at 1.)

Not long after signing the Employment Agresm, Jones flew to Baghdad, Iraq to begin
her assignment with the KBR Defendants. Oy 25, 2005, Jones reported for duty at the KBR
Defendants’ headquarters, which was located in the “Green Zone” of Baghdad. Camp Hope, the
housing quarters for KBR employees, was alsatied in the Green Zone. (Tumbarella Dep.
10:9-10, 11:3-5; Andino Dep. 28:1-29:2-5.) Jones arrived atetiKkBR headquarters to replace
an IT specialist named Sara Tumbarellaq&isown as Sara Simco). (Tumbarella Dep. 10:22-
11:8, 83:13-18.) On July 27, 2005, Jones wassfierred from the KBR Defendants’
headquarters to the United States Mission (tek$MI”) facility to work. (Tumbarella Dep.
23:22-24:1; Adams Def..3-5, 10:2-4.) Sometime duringetlevening of July 27, 2005 and the
early morning of July 28, 2005, Jones and Defen@éwairles Bortz (“Bortz”) engaged in sexual
intercourse at her room in the Camp Hopedxzks. (Bortz Dep. 67:25, 93:10-19; Tumbarella
Dep. 23:9-16.)

On the morning of July 28, 2005, Jones arrivethatUSMI facility to begin work for the
day. (Adams Dep. 16:10-12.) After her arrividnes contacted a fellow KBR employee, Pete
Arroyo (“Arroyo”), and told him that she haddreraped by Bortz. (Doc. No. 159, Ex. 12 at 2.)
William Goodgine, KBR’s security manager, wagified of the rape ante, in turn, notified
Ron Boutwell, KBR’s human resources maragad Gabriel Andino (“Andino”), KBR’s

project manager for the USMI. (Andino D&h:7-16, 116:19-23; Doc No. 159, Ex. 12 at 2.)



Jones was taken to the"™86ombat Support Hospital, also in the Green Zone and
sometimes referred to as “86 CASH.” (SchDizp. 8:21-23, 10:1-3; Do®No. 159, Ex. 20 at 1.)
Jones was accompanied by Kristen Rumba (“Rumba”), a USMI physiassigant. (Doc. No.
159, Ex. 20 at 1.) Dr. Jodi Sclaul'Schulz”), a staff gynecologistorking for the U.S. Army,
examined Jones. (Schulz Dep. 13:23-25, 74:10-12.) Schulz performed a sexual assault
examination (“SAE”) kit and took handwritten notes of her exam of Jones. (Schulz Dep. 14:12-
19:7, 26:9-10.) The SAE or “rape” kit was takiey KBR personnel from the hospital to a KBR
facility, where it was placed ia safe. (Goodgine Dep. 141:11-142:14.)

Two KBR security personnel accompanied Jdnas the hospital to a KBR trailer in
Camp Hope, away from her barrackso@@gine Dep. 19:13-20:22ndino Dep. 118:9-16.)
Guards were placed outside of the KBR trailer while Jones remained inside. (Goodgine Dep.
21:15-21, 24:2.) A KBR HR employee namediaArmstrong (“Armstrong”) asked Jones to
provide a statement, which both Jones and Aonsgtwrote while Jones was in the KBR trailer.
(Armstrong Dep. 19:17-22; Goodgine Dep. 27:5&0pdgine and Boutwell joined Armstrong in
the trailer with Jones. (Goodgine Dep. 341%) Goodgine describes Jones as looking
“frightened and perplexed” when et with her in the trailerld. 38:13, 161:12-14.)

Heidi McMichael (“McMichad’) and Matthew McCormack (“McCormack”), two U.S.
Department of State (“DOS”) employees that badn notified of Jones’s reported rape, arrived
at the KBR trailer to interview Jones and takistody of her from the KBR trailer. (Goodgine
Dep. 27:7-14; Doc. No. 159, Ex. 12 at 2.) From gomt forward, the inv&igation of Jones’s
alleged rape was under the control of I@S. (Doc. No. 159, Ex. 20 at 2.) Goodgine and
Andino met with Jones, McMichael, anchet DOS employees on July 29, 2005. (Goodgine

Dep. 38:22-39:9.) During the meeting, which lasaflédw hours, Jones asked whether she would



continue receiving her salary, since Goodging toéd her previously that she would no longer
be paid® (Id. 40:9-18.) Employees of the KBR Defendatuisl Jones that shHed essentially two
choices: (1) to “stay and get ovir or (2) to go home with “nguarantee of a job” either in
Iraq or back in Houston. (DoBlo. 159, Ex. 1 at 3.) Jones léfaq and returned to the United
States’

Jones filed a Charge of DiscriminatioEEOC Charge”) with the Equal Employment
Opportunity Commission (“EEOC”) in October 2005. (Doc. No. 150 Ex. B.) In the Charge,
Jones stated that the discnmation was based on “sex” and had occurred between July 25, 2005
and July 28, 20051d.) Jones described the particularghed discrimination as being housed in
an all-male barracks, which created a hostilekvemvironment, and being drugged and sexually
assaulted in her barracks room. She also stht#ddhe KBR Defendants had not responded to
her emails regarding her housing in the all male barralktky.JOnes’s Amended Charge of
Discrimination filed in January 2006 was sulbsialy similar to her original EEOC Charge.
(Doc. No. 150 Ex. C.) The EEOC conductedmrestigation based on the EEOC Charge and
issued a Letter of Determination finding causs the KBR Defendants had violated Title VII of

the Civil Rights Act of 1964. (Doc. No. 150 Ex. D at 2.)

* In her Response to the KBR Defendants’ motion for partial summary judgment, Jones contends that Goodgine
admitted that she looked “very very scared” during the JUfyn28eting among Goodgine, Jones, and the DOS
officials. However, Goodgine’s deposition testimony shakat he characterized Jones as looking “frightened”
during the July 28 meeting at the KBR trailer and, in coast, “very composed” during the July"2&eeting with

the DOS officials. (Goodgine Dep. 40:9, 161:13-14.)

® In her response to the KBR Defendants’ motion for partial summary judgment, Jones offers the following
additional facts. During her trip from Iraqg to United States, Jones was accompanied by an employee of the KBR
Defendants, Deborah Woodhams (“Woodhams”). Uporatreral at the airport in the United States, Woodhams
informed Jones’s father that Jones had forty-eight hours to decide if she was goingntreauy. As support for
these facts, Jones references a deposition taken otlner, fiom Jones, in the week prior to the filing of her
response on March 21, 2011. She states that the trarfsmniphis deposition was not available at the time of filing.
To date, Jones has not supplemented her response wignewith support these facts. As such, we cannot accept
these averments as undisputed fagtsFed. R. Civ. P. 56(e)(2)/RV Dev. L.P. v. Mid-Continent Cas..C630

F.3d 451, 455 (5th Cir. 2011) (“[A] party cannot defeat summary judgment with conchlfegations or
unsubstantiated assertions.”) We note that an email aBtaig Department employeasnfirms that an employee

of the KBR Defendants intended to escort Jones Baghdad to Kuwait, and then from Kuwait to the United
States. (Doc. No. 159, Ex. 21.)



Jones filed suit against the KBR Defendants, Bdker, and severabhn Doe rapists. In
her Fourth Amended Complaint, Jones asseaisel of: (1) negligencky the some of the KBR
Defendants; (2) negligent undertaking by the KB&endants; (3) sexual harassment and hostile
work environment created by the KBR Defenda($yetaliation by the KBR Defendants; (5)
breach of contract by the KBR Defendants; (6idran the inducement to enter the employment
contract by the KBR Defendants; (7) fraud in itnducement to agree to arbitration by the KBR
Defendants; (8) assault and battery by Bartd the John Doe rapists; and (9) intentional
infliction of emotional distress by the KBR Defendah¢®oc. No. 53.)

In a prior memorandum and order (thed2008 Order”), we addressed the KBR
Defendants’ motion to compelkatration of Jones’s claims. (Doc. No. 65.) After holding that a
valid agreement to arbitrate existed between Jandshe KBR Defendants, we held that four of
Jones’s claims fell beyond the reachla# broad arbitration provisiorid( at 15-16.)

Specifically, we held that Jones was not compleitearbitrate her claims of: (1) assault and
battery; (2) intentional infliction of emotionalsiiress arising out of ¢halleged assault; (3)
negligent hiring, retention, and supervision of emgpks involved in the alleged assault; and (4)
false imprisonment.(ld. at 24.) We compelled Jones’s reniag claims to arbitration and

stayed the litigation of the non-arbitrable claiomdil the parties compled arbitration of the
arbitrable claims.I{.)

The KBR Defendants appealed the holdinfthe May 2008 Ordeo the Court of
Appeals for the Fifth Circuit. The Fifth Curit affirmed the May 2008 Order and remanded (the

“Fifth Circuit Order”). (Doc. No. 80.) The @rt then vacated the stay upon the parties’

® Jones also asserted a claim ofligemce by Defendant United States of Aroar but later dismissed this claim.
(Doc. Nos. 38, 68.)

" We noted that Jones’s Fourth Amended Complaint did not include a separate clage whfaisonment, but that
language in the complaint and representations by Jocms'sel indicated that shedsserting a claim of false
imprisonment. (Doc. No. 65 at 3 n.4.)



representation that theyould be amenable to proceeding with the four non-arbitrable claims
while the other claims proceededarbitration. (Doc. No. 85 Jhe parties have subsequently
agreed to withdraw Jones’s arbitrable clainesrfithe arbitration proceeding and litigate them in
this Court® (Doc. No. 195). As such, Jones'’s live ofaiagainst Defendants are the following:
(1) negligence by the some of the KBR Defants; (2) negligent undertaking by the KBR
Defendants; (3) sexual harassment and leostirk environment created by the KBR
Defendants; (4) retaliation iiie KBR Defendants; (5) brela of contract by the KBR
Defendants; (6) fraud in the inducemenetder the employmecbntract by the KBR
Defendants; (7) fraud in the inducement toeggto arbitration by the KBR Defendants; (8)
assault and battery by Bortz até John Doe rapists; (9) intenal infliction of emotional
distress by the KBR Defendans)d (10) false imprisonment.
I. SUBJECT MATTER JURISDICTION

The KBR Defendants have moved to disndigees’s common law claims against them
for lack of subject matter jurisdiction. SpecifigalKBR contends that the Defense Base Act
(“DBA"), 42 U.S.C. 8§ 1651¢t seq,. provides the exclusive reie by which Jones can recover
on her common law claims, and preempts all dibeility under the common law on the part of
the KBR Defendants for these injuries. Jonastends that the May 2008 Order and the Fifth
Circuit Order has already resolvéids issue in her favor. Accortj to Jones, these prior rulings
have held that Jones’s claimsmiat arise out of or in the course of her employment, and thus do
not fall within the scope of the DBA.

A. Legal Standard — SubjectMatter Jurisdiction

8 By filing their motions to dismiss and for summary judgment, the KBR Defendants have substantially invoked the
judicial process regarding the arbitrable claims. We w#luane that they have waived their right to arbitratiae

In re Mirant Corp, 613 F.3d 584, 589 (5th Cir. 2018Yalker v. J.C. Bradford & Cp938 F.2d 575, 577 (5th Cir.

1991).



The court must dismiss a case when the plaintiff fails to establish subject matter
jurisdiction. FED.R.Civ.P. 12(b)(1). “Itis icumbent on all federal courts to dismiss an action
whenever it appears that subjewtter jurisdiction is lacking.'Stockman v. Federal Election
Com’n, 138 F.3d 144, 151 (5th Cir. 1998). A casprigperly dismissed for lack of subject
matter jurisdiction when the court lacks the statutory or constitutional power to adjudicate the
case.Home Builders Ass’n of Mississipjmc. v. City of Madison, Miss143 F.3d 1006, 1010
(5th Cir. 1998) (internal quotation marks and citation omitted). The burden of establishing
federal jurisdiction rests on therpaseeking the federal forunStockman138 F.3d at 151.

A district court may determine its subject matter jurisdiction based on “(1) the complaint
alone; (2) the complaint supplented by undisputed facts evidendadhe record; or (3) the
complaint supplemented by undisputed facts plus the court’s resolution of disputed facts.”
Rodriguez v. Christus Spohn Health Sys. Cd&@p8 F.3d 731, 734 (5th Cir. 2010) (quoting
Williamson v. Tucker645 F.2d 404, 413 (5th Cir. 19814 attack on subject matter
jurisdiction may be “facial,” wherthe district court accepts thacts in the plaintiff's complaint
as true, or “factual,” where the trial court isdrto weigh the evidence and to make factual
findings decisive of determinatiowilliamson 645 F.2d at 413-14. “If a defendant makes a
‘factual attack’ upon the court's subject matteispliction over the lawsuit, the defendant
submits affidavits, testimony, or other evidentiaryenals. In the latter case a plaintiff is also
required to submit facts through some evideptiaethod and has the burden of proving by a
preponderance of the evidence that the taalrt does have subjettatter jursdiction.”

Paterson v. Weinberge644 F.2d 521, 523 (5th Cir. 1981).

B. Prior Rulings in the Case



This is not the first time that the Court Hzeen asked to take note of the DBA in this
case. The KBR Defendants moved in 2007 to coragetration of Jones’s claims against them.
(Doc. No. 45.) We disposed of that nawtiin the May 2008 Order. The May 2008 Order
specifically analyzed whether Jones’s claims gfadhe KBR Defendant fell within the scope of
the valid arbitration clause mer employment agreement. We notiealt the arbitration clause
was a “broad” provision becausedvered “any and all claims . relatedto your employment .
..." (May 2008 Order at 15.) Despite the broadure of the arbitration provision, we found that
four claims brought by Jones did not relate to her employment. These four claims were
unrelated to her employment because she “cmalohtain these claims without referencénéw
own employmerit(May 2008 Order at 16. (emphasis added arriving at this conclusion, we
addressed the KBR Defendantgyament that the Fifth Circu#t’interpretation of “scope of
employment” in the context of the DBA should adgaply in the contexaf a broad arbitration
provision. We reviewed thifth Circuit’s holding inO’Keeffe v. Pan American Airways, Inc.
338 F.2d 319 (5th Cir. 1964), that an accident lving a man killed in a traffic accident on the
island of Grand Turk occurred within the scajfjéhe man’s employment. The Fifth Circuit had
noted inO’Keeffethat “personal activities of a social @creational nature must be considered
as incident to the overseamployment relationshipldl. at 322. We also noted that Jones was
receiving worker’'s compensation paymemtsier the DBA. However, we declined to
incorporate the liberal interpretation of theme'scope of employment” in the worker’s
compensation context into the@npretation of an arbitratigorovision. (May 2008 Order at 20.)
We did not address whether the DBA was Jaexgtlusive remedy for her common law claims,

nor did we find that Jones’s clairfedl within the scope of the DBA.

° Our May 2008 Order simply noted that Jones’s sexual assaiglhtbe considered within Plaintiff's ‘scope of
employment’ for worker's compensation purposes.” (May 2008 Order at 21 (emphasis added)).



The Fifth Circuit affirmed our May 2008 Order. (Doc. No. 80.) In so doing, the panel
concluded that the liberal cdansction of “scope of employnm¢” for purposes of workers’
compensation is not necessarily the same startiddoel applied when construing an arbitration
provision containing similar languagéd.(at 15.) The panel noted that,(rLeary v. Brown-
Pacific-Maxon, Inc.340 U.S. 504 (1951), the Supreme Cowitd that a worker was entitled to
compensation under the DBA not just in situasianvolving a causal relationship between the
accident and the nature of the worker’'s employmeut also in situations where the obligations
or conditions of employment create a “zone ad@al danger out of whircthe injuries aroseld.
at 506-07. As such, the Fifth Circuit did nointhit was contradictory for Jones to receive
workers’ compensation under a standard thatva recovery solely because her employment
created the “zone of spatdanger” which led to her injurieget claim, in the more restrictive
context of arbitration, that éhallegations this Court deemed non-arbitrable did not have a
“significant relationship” tdher employment contract. (DocoN80 at 16-17.) Significantly, the
panel analyzed several cases that had awarded workers’ compensation to individuals based on
injuries suffered while the individuals wergitig in employer-provide housing and concluded
that, “[e]ven within the comixt of workers compensation, . . . simply living in employer-
provided housing does not mean an injury occurinrtyat housing necessigrarises ‘out of and
in the course of employment’.id. at 17.) The Fifth Circuit di not make any finding as to
whether Jones’s injuries fell within the scope of the DBA.

As the preceding discussion shows, both @usirt and the Fifth Circuit have examined
the applicability of thdDBA to this case, but have done so only to determine whether Jones’s
claims are “related to” her employment in thetext of the arbitration agreement. Neither the

Fifth Circuit Order nor our May 2008 Order ansegthe questions presented here: (1) whether

10



Jones’s injuries arose out of and in tlberse of her employment under the DBA; and (2)
whether, by seeking and obtaigicompensation under the DBA, Jones is barred from bringing
her common law claims in this Court. Veddress these questions in turn below.

C. Evidence Presented for Our Review

The KBR Defendants state that they arkimga “factual” attack on subject matter
jurisdiction. As evidence isupport of their motion, the KBRefendants present the LOGCAP
[l contract between the KBR Defendantslahe U.S. government, Jones’s Employment
Agreement, the KBR Code of Business CondBottz's Acknowledgment of the KBR Code of
Business Conduct, and an affidavit of Marlnas describing the legal relationship among the
KBR Defendants. In addition, the KBR Defendaaite to various portions of the Fourth
Amended Complaint in support of their argum@iitey do not use any of the evidence submitted
in support of their motion to contradict allegaan the Fourth Amended Complaint. In turn,
Jones does not dispute any of the evidence proffered by the KBR Defendants. She proffers the
Employer’s First Report of Injury form bmitted by the KBR Defendants to the U.S.
Department of Labor, Office &Vorkers’ Compensation Programs (“OWCP”). In reply, the
KBR Defendants proffer stipulations enterecan OWCP proceeding between Jones and the
KBR Defendants. None of these documents apuled as having been submitted in the OWCP
proceeding. Thus, we rest our analysis axdabmplaint supplemented by undisputed facts
evidenced in the recor@eeRodriguez 628 F.3d at 734.

D. Whether Jones’s Injuries are Covered by the DBA

The first question we must address is wheflogres’s injuries fall within the scope of the
DBA. The DBA extends and incorporates theyisions of the Longshore and Harbor Workers’

Compensation Act (“LHWCA”"), 33 U.S.C. § 904t seq,. to provide federal workers’

11



compensation coverage for injuries suffered byateiclasses of emplegs working outside the
continental United States, including on militérgses. 42 U.S.C. § 1651(a). The purpose of the
DBA is to “provide uniformity and certainty in availability of compensation for injured
employees on military bases outside of the United StdDesiila-Perez v. Lockheed Martin
Corp, 202 F.3d 464, 468 (1st Cir. 2000). A coee “injury” under the LHWCA is an:

accidental injury or death arising out @idhin the course of employment, and such

occupational disease or infection as arises naturally out of such employment or as
naturally or unavoidably results from suatcidental injury, and includes an injury
caused by the willful act of a third persometited against an employee because of his
employment.
33 U.S.C. §902(2). Compensation under the LHWCpaigable “irrespective of fault as a cause
of the injury, and the concept pfoximate cause, as it is applim the law of torts, is not
applicable.”Southern Stevedoring Co. v. Hendersbrb F.2d 863, 864 (5th Cir. 1949).

The remedy provided by the LHWCA “shall beclusive and in place of all other
liability of such employer tthe employee, his legal representative, husband or wife, parents,
dependents, next of kin, andyane otherwise entitled to recavdamages from such employer
at law or in admiralty on account of sudjury or death . . . .” 33 U.S.C. § 905(age alsat2
U.S.C. 8§ 1651(c) (exclusivitgrovision of DBA). “Section 5 ofhe Longshoremen's and Harbor
Workers’ Compensation Act destroys any uihdeg tort liability of the employer.’/Robin v. Sun
Oil Co., 548 F.2d 554, 556 (5th Cir. 1978ge also Nations v. Morrig83 F.2d 577, 587-88
(5th Cir. 1973) (exclusivityprovision of LHWCA “completelyobliterates the rights at common,
civil or maritime law against Employer and fellow employe@)jley v. Peter Kiewit Son’s Co.

223 F.2d 191, 194 (7th Cir. 1955). “[A]Jn employkat secures insurance coverage for its

employees as required by the DB/Aeigtitled to immunity under the LHWCAColon v. U.S.

12



Dep’t of Navy 223 F. Supp. 2d 368, 369 (D. P.R. 2002) (cibayila-Perez 202 F.3d at 468-
69).

The exclusive remedy provision of the DBA clgaequires that, if Jones’s injuries fall
within the scope of the DBAshe must bring her claims under the DBA and cannot pursue
common law claims against the KBR Defendantsragisut of her injuries. Jones does contest
that the DBA provides an exclusive remedydarovered injury. Instela she argues that her
injuries do not fall within the scope of the BBThus, we must determine whether Jones’s
injuries are “accidental injurfies}r death arising out of and in the course of employm@&nt.”

1. Arising Out of and in the Course of Employment

The DBA covers injuries that arise out of or in the course of emm@ay, a standard that
relaxes the common law tions of causation:

Workmen’s compensation is not confined by common-law conceptions of scope

of employment. The test of recoverynist a causal relation between the nature of

employment of the injured person and doeident. Nor is it necessary that the

employee be engaged at the time ofitipery in activity of benefit to his

employer. All that is required isdhthe ‘obligations or conditions’ of

employment create the ‘zone of speciaigiar’ out of which the injury arose.

O’Leary v. Brown-Pacific-Maxon, Inc340 U.S. 504, 506-07 (1951) (omitting internal
citations);see also Gondeck v. Pan American World Airways, 882 U.S. 25, 27 (1965). In
O’Leary, an employee of a government contraciperating in Guam drowned while attempting

to rescue two swimmers. The contractor operateecreation center for its employees near the

shoreline, along which ran a dangerous chkwhere posted signs g@hibited swimming. The

19 Another prerequisite to the exclusive coverage of the DBA is that the injured employee is amdrih®ne o

covered classes of employees. Covered employees include those engaged in employment outside the continental
United States under a contract entered into by the emplatrethe United States government for the purpose of
engaging in “public work” within the meaning of the DBA. 42 U.S.C. 8§ 1651(a)(4), (b)(1). BReDefendants
contend that Jones was employed outside the United States, under a contract between OAS and the U.S
government, and that the contract involved “public workrie(odoes not contest these $atve find that there is
competent summary judgmestidence—in the form of Jones’s employrheontract with OAS and the LOGCAP

[l contract—to conclude that Jones falls within thasesl of employee covered in 42 U.S.C. § 1651(a)(4).

13



deceased employee had seen the swimmers resistvhile waiting for a bus at the recreation
center. The Supreme Court héthait the employee’s death was a covered injury because the
employee, at the time of his drowning, wasgghe recreational facilities sponsored and
provided by his employer for the use of its employaed that such participation was an incident
of his employment. 340 U.S. at 506. The Court noted that the employee’s death “may be fairly
attributable to the riskof the employmentd. at 509. “A reasonable rescue attempt, like

pursuit in aid of an officer making an arrest,yniie ‘one of the risks of the employment, an
incident of the service, foreseeable, if fmeseen, and so covered by the statutd.’at 507

(citing Matter of Babington v. Yellow Taxi Coyd64 N.E. 726, 727 (N.Y. 1928)).

In O’Keeffe v. Pan Am. World Airways, In838 F.2d 319 (5th Cir. 1964), the Fifth
Circuit upheld the award of DBA benefits to amployee who worked on Grand Turk Island for
a government contractor and was killed while ratgro a military base from a social visit off-
base. The Fifth Circuit stated that “employmensuch places as Grand Turk creates a zone of
special danger linking the injuryith the place of employmer@n such an island, lacking in
most of the social and recreational facilities liguavailable to American employees, the
individual’'s recreation is ithe service of his employer nckethan in his own interestd. at
325.

Based on these cases and othifies KBR Defendants argtieat Jones’s deployment to
Irag created a zone of speciahdar that links her alleged injes to her place of employment.
Specifically, the KBR Defendants note that Jones graployed, at the time of her injuries, at
Camp Hope, Iraq, that her sekaasault occurred while she sven her KBR-provided living

guarters, and that her sekaasault was committed by a KBR coworker. All of these
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characteristics of Jones’s employment, acewydo the KBR Defendants, created a zone of
special danger such that Jones’sgdtdinjuries fall within the DBA.

The KBR Defendants’ arguments are spus. The KBR Defendants conflate the
undisputable character of Iragaslangerous place of employment with the requirement under
the DBA that the 6bligations or conditions of employmemeate the zone of special danger out
of which the injury arose O’Leary, 340 U.S. at 506-07 (emphasis added). The “zone of special
danger” standard requires a court to foocasonly upon the place of employment, but also upon
the conditions and obligations of the employind he KBR Defendants do not explain how the
conditions or obligations of Jos'ls employment in Iraq createdzane of special danger. Based
on our review of the conditions and obligati@mislones’s employment for the KBR Defendants
in Iraq, it is clear that they diabt create a zone of special dange the context of workers’
compensation, out of which her alleged injuriegxtgl harassment and sexual assault—arose.

First, Jones’s employment in an overseasl®, and specifically within the Iragi war
zone, does not constitute indgtka condition of employment eating a zone of special danger
out of which the sexual harassment exwal assault by her KBR coworkers aro&gost in the
Green Zone, with its restriceMiving and hazardous working conditions, may create a zone of
special danger for some types of injuries. For examplgeimice Employees Int’l, Inc. v.
Director, Office of Workers Compensation Progrds5 F.3d 447 (2d Cir. 2010), the plaintiff
worked for one of the KBR Defendants in Itacdrive a fuel tank truck and deliver fuel
throughout Irag. His working cortibns were comprised of tiéen-hour days, seven days a
week, in hot, dry, dusty, and windy conditioffe Second Circuit held that there was
substantial evidence that the plaintiff's eye ctiods were caused by his working conditions in

Irag. Similarly, inPulley v. Peter Kiewit Son’s C&23 F.2d 191 (7th Cir. 1955), the plaintiff
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was stationed in Greenland, which was “an isoladmunity and the only facilities for water
supplies, food, medical and dentake were supplied by defendantsl’at 192. While the
plaintiff ate at the company caéeia, he bit into a stone indhfood and injured his tooth. The
resulting provision of dental services on thed#urther aggravateddahnjury. The court found
that this injury was related tgaintiff's employment. We draw support from these cases for the
principle that garticular condition or obligation of employment overseas (such as
environmentally harsh working conditions ostréction to the company cafeteria and dental
services), not merely the faot overseas employment, must ¢eea zone of special danger.
Further, the zone of special dangaust be one that gives risethe particular type of injury
suffered by the employee. Therefore, dry, hotl dnsty working conditions may create a zone
of special danger for eye injuriéisat are linked to such conditis, but may create no zone of
special danger for hypothermia.

Here, we labor to find any indication that Jsisework overseas, imself, created a zone
of special danger for being sexually astadibr harassed by KB&bworkers. Jones’s
Employment Agreement with OAS explicitly outlines some risks of employment overseas, such
as terrorism, war, rebellion, labor strike orestr civil strife, and capre, and disclaims the
KBR Defendants’ liability for injuries arising oof those events. (Doc. No. 173 Ex. C at 1.) Yet
the Employment Agreement also incorpordtesKBR Defendants’ Code of Business Conduct
and mandates that the “following standardspersonal conduct are catidns of employment.”
(Id. at 9.) These standards include avoiding misconduct, such as committing immoral acts,
avoiding endangering the headthd safety of other employees, and, most importantly, a
prohibition on sexual harassmend. (@t 10-11.) Thus, it is clearahJones’s work in Iraq under

the Employment Agreement did not place her aoae of special danger for sexual assault and
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harassment, since the KBR Defendants specifipathibited this type of behavior for their
employees working under the LOGCAP IlI contract.

Adopting the KBR Defendants’ argument—tliae mere fact of employmentin a
dangerous place brings an employee’srinjunder the DBA’s provisions—would make
superfluous the DBA’s requirement that thgig be within the course or scope of
employment? The cases cited by the KBR Defendants in support of this argument are unhelpful.
In three of the cases, it appearslisputed that the ahtiff's injury aroe out of and in the
course of his employment ancethourts did not address whethay,virtue of the plaintiff's
employment overseas or soméaatcondition or obligation of eployment, the injury arose out
of a zone of special dang&ee Ross v. DynCqrp62 F. Supp. 2d 344 (D.D.C. 2008plon v.
U.S. Dep’t of Navy223 F. Supp. 2d 368 (D.P.R. 200R&rven v. Fluor Corp.171 F. Supp. 89
(S.D.N.Y. 1959). IrCarr v. Lockheed Martin Tech. Svc$999 WL 33290613 (W.D. Tex. Feb.
8, 1999), the dispute between the parties, aaaiie addressed by the court, focused on which
injury was the basis of the plaintiff's claimswas undisputed thaine injury—plaintiff's
detached retina—was not related to pléfistemployment because it was sustained while
plaintiff was on honeymoon in Turkey. The atligury—plaintiff's blindness—occurred while

plaintiff endured a 17-day delay eing transported back from Turkey to the United States for

M In the context of the Federal Employees’ Compensation Act (‘FECA”), 5 U.S.C. §&1864,. the Fifth Circuit
and other courts have rejected the adoption of the “premide,” which states that an injury suffered by an
employee is compensabile if it oecswn the employer’s premiseee Wallace v. United Staté69 F.2d 947, 952
(4th Cir. 1982)Bailey v. United Stated51 F.2d 963, 966 (5th Cir. 1971) (citibgited States v. Browning59
F.2d 937, 940 (10th Cir. 1966 )nited States v. Ud881 F.2d 455, 458 (10th Cir. 1967). The location of the
accident is “one of the factors to be considered fardening” coverage under EE, but it is not the “sole
criteria.” Bailey, 451 F.2d at 966. Rather, courts are instructed to look at the “totality of the circumstances
surrounding the injury,” including, but not limited to whet the injury occurred on the employer’s premises, in
order to determine whether the “employee was injuredrasult of a ‘zone of special danger’ created by the
conditions of his employmentld. at 966-67. We draw from these cases sttdpothe principle that the mere fact
of Jones’s employment in Iraq is insaféint to create a zone of special darfgeany injury that might occur while
she was in Irag. We must take into account other factalsidimg, but not limited to, the type of injury she suffered
and the specific conditions of her employment, to determhether her injuries fall within the scope of the DBA.
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surgery. The court did not address whether thddaafgplaintiff’'s empbyment was a relevant
factor in determining whether plaintiffiajury was related to his employment.

Second, the requirement that Jones livkBR-provided housing isot a condition or
obligation of employment that created a zohspecial danger out of which Jones’s sexual
harassment or sexual assault arose. As notee iittn Circuit Order in this case, the current
state of the law with regard to workers’ compensation for resident-employees is as follows:

Injuries to employees required to live the premises are generally compensable

if one of the two following featurds present: either the claimant was

continuously on callor the source of the injury wasiak distinctly associated

with the conditions undewhich the claimant livetbecause of the requirement of

remaining on the premises.

Fifth Circuit Order at 18 (quong 2 Arthur Larson & Lex. K. Larson, Larson’s Workers’
Compensation Law, § 24.01, 24-02 (2009)) (emghadded). With respect to the latter
characteristic, one court has stit“[ijn order for the bunkhouseleuto apply, it must be shown,
among other things that the soerof the injury is a risHistinctly associatedith the conditions
under which the claimant livedLlittles v. Osceola Farms C®b77 So. 2d 657, 658 (Fla. Dist.
Ct. App. 1st Dist. 1991) (emphasis added) (quadtiiegca Farms, Inc. v. Espind14 So.2d 572,
574 (Fla. 1st DCA 1982)). Inittles, an employee was stabbedhig estranged lover while
staying in a hospital where he had obtained o&diare for hand injuries sustained during his
employment. The court found that the employee'atld “resulted from an event that was purely
personal to the employee” and was not a risk disyimssociated with his stay in the hospital.
Id. In contrast, irHotard v. Devon Energy Prod. Co. L,B08 Fed. Appx. 739, 743 (5th Cir.
2009), the Fifth Circuit held that a spider kste#fered by an employee while sleeping on an off-

shore platform was related to his employment because living on defendant’s off-shore oil

platform was a necessary condition of working offshore.
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Here, neither of the features noteduUayson apply. Jones wast continuously on call
while working for the KBR Defendants in Iraqydher alleged sexual assault occurred while she
was off-duty.See Gondec¢I882 U.S. at 26 (injury covered under DBA in part because employee
was subject to call for engncies while off duty))’Keeffe 338 F.2d at 322-23 (employee’s
injury covered under DBA in part because empkwas off-duty but subject to call when injury
occurred)Taylor v. Kellogg Brown & RoptNo. H-10-2043, 2011 slip op. at 14 (S.D. Tex. May
20, 2011) (plaintiff's injuries occurred withthe scope of her employment because they
occurred while she was on duty in the employer’s break rddeiher were the alleged sexual
assault or the sexual harassment Jones sufferé&fsjrastinctly associa&d with the conditions”
under which Jones lived. Jones may have beeskatai some types of injuries, such as the
spider bite irHotard, but we cannot say that sexual harassraesexual assault would be a risk
distinctly associated with living in KBRwovided housing in Camp Hope.

Third, Jones’s limited opportunities for socaald recreational aciies, a condition of
employment by the KBR Defendants in Camp Hajé not create a zone of special danger out
of which her sexual harassmemd sexual assault arose QiLeary, GondeckandO’Keeffe the
employees were injured on their way from egigg in social and recreational activities in
locations where the availabilignd range of these activitiess severely limited. “Personal
activities of a social or recreational naturesirioe considered as incident to the overseas
employment relationshipO’Keeffe 338 F.2d at 322. As such, counve held that “injuries
resulting from reasonable and feeeable recreational activities in isolated or dangerous locales
arise out of a ‘zone of special danger’ amd therefore compensable under the LHWCA.”
Kalama Svcs., Inc. v. Director, Office of Workers Compensation Prog@8id-.3d 1085, 1091

(9th Cir. 2004) (collecting cases). ThusSelf v. Hanson305 F. 699, 702 (9th Cir. 1962),
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injuries sustained by a female employee whilersheezvoused with a male officer were held to
be within the scope and course of her eypé because they occurred during recreational
activities she had chosen for herself. Howevenuties resulting from recreational activities that
are neither reasonable nor foreseeable gepdadllioutside the ‘zone of special danger.”
Kalama 354 F.3d at 1091-92 (collecting cases).

Here, Jones’s sexual assault and sexual harassment alleged occurred while Jones was in
the barracks and not while she was engagedaialsar recreational aiwities. Although her
injuries may have occurred directly before deaflones was engaged in social or recreational
activities, we cannot say that Jones was engaggx itype of social arecreational activities
that would make sexual assault or sexual haressa reasonable or foreseeable risk of her
employment? Cf. Kalama 354 F.3d at 1092 (“[T]he presencesoftial clubs serving alcohol to
employees who experience lengthyipéds of isolation on the atoll eates a foreseeable risk that
horseplay might take place from time to timeT¥rner v. Willard 154 F. Supp. 352, 355-56
(S.D.N.Y. 1956) (injuries sustaed while discussing recreatiditwling league for employees
within scope of the LHWCA). We cannot equatgseplay engaged in liyebriated employees
while at a drinking establishment with a sexassault endured by amployee while in her

barracks room and away from the social agésiengaged in by her coworkers. Moreover,

12\We note that, as part of Jones’s negligence claimimsigthe KBR Defendants, she is required to show that the
injuries she sufferediere proximately causdny the KBR Defendants’ breach of a duty owed towardsSes.D.

Houston, Inc. v. Loy@®2 S.W.3d 450, 454 (Tex. 2002). In Texas, proximate cause consists of two parts: (1) cause in
fact and (2) foreseeabilithee Doe v. Boys Clubs of Greater Dallas, 1807 S.W.2d 472, 477 (Tex. 1995).
Foreseeability requires thaparson of ordinary intelligex® should have anticipatéue danger created by a

negligent act or omissioid. at478. Although the social and recreational activities engaged in by Jones and her

KBR coworkers did not create a reasdeadnd foreseeable risk of sexuatdssment or rape, it may be that the

KBR Defendants’ negligent acts created a danger for sexual harassment or rape. In the contextladrdie wo
compensation analysis, the focus is upon the conditions and obligations of employment and whether those create a
zone of special danger. In contrast, in the negligenalgsis, the focus is upon the defendants’ negligent acts and
whether they create a foreseeable risk of injury. We do not believe foreseeability in the workers compensation
context is identical to foreseeability in the negligence context.
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Jones’s alleged sexual assauliag a voluntary recreationaltadty in which she chose to
engage.

In sum, we believe that Jonseshjuries were not ones arisiogt of or in the scope of her
employment? There were no conditions or obligatiainsher employment in Camp Hope, Iraq,
the requirement that she live in KBR-providealising, or her limited recreational and social
opportunities that created a zavfespecial danger for the sexuerassment and sexual assault
she alleged suffered. Jones was allegedly attaakeiht, while she was in her barracks room,
and when she was off-duty. We view the situatrowhich Jones suffered her injuries as so far
from her employment and so thoroughly discotegdrom the service to her employer that it
would be entirely unreasonable ty $hat the injuries she sufferadose out of and in the course
of her employmentSee O’Leary340 U.S. at 506-07. Therefore, Js'sanjuries are not injuries
within the scope of the DBA. The DBA'’s exslive remedy provision do@et apply to preclude
Jones from bringing common law af@s against the KBR Defendants.

2. Accidental Injury

The KBR Defendants also contend that Imetentional tort claims—intentional
infliction of emotional distress, breachaintract, false imprisonment, and fraudulent
inducement—should be barred along with hegligent tort claims. Specifically, the KBR

Defendants argue that, for intentional torts, ontygbiof the employer’s spdi intent to injure

13 Recent decisions in the Southern Bistof Texas involving the KBR Defendts and similar claims against them
are not directly applicable to thadts and legal issue presented her&isher v. Halliburton 703 F. Supp. 2d 639,
646 (S.D. Tex. 2010), the court held that some of thetifai injuries were not “accidaal” within the meaning of
the LHWCA and, therefore, the common law claims basethese injuries were not barred by the LHWCA'’s
exclusivity provision. The coudua sponteertified its holding regardinthe definition of “accidental” and

“because of his employment” in 33 U.S&902(2) for interlocutory appeal. Mayo v. Halliburton 2010 WL
4366908 (S.D. Tex. Oct. 26, 2010), the court stayed the litigation of the case pending the outcome of the appeal in
Fisher. In Taylor v. Kellogg Brown & RoptNo. H-10-2043, 2011 slip op. (S.D. Tex. May 20, 2011), the court took
note of tha-isherlitigation, but reached thguestion of whether the plaintiff'sjuries were “accidental.” The focus
of these cases upon the definition af thord “accidental” in 33 &.C. 8 902(2) separatesth from our analysis of
whether Jones’s injuries “arose outoofin the scope of her employment.”
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will allow a plaintiff to circumvent the DBA exclusivity provision. In addition, the KBR
Defendants urge us to rejegbhe definition of “accidental” a&indesired and unexpected” that

was provided irFisher v. Halliburton 703 F. Supp. 2d 639, 646 (S.D. Tex. 2010), because the
definition conflicts with Fifth Qicuit precedent and the United States’s own interpretation of the
DBA. In response, Jones contends that her iegwiere not “accidentaWithin the meaning of

the DBA.

In certain circumstances, the exclusivitpysion of the DBA can be breached. As one
leading treatise has stated, “when an employtentionally committed the act,” the injury is not
“accidental” and does not fall under the exclusivavmion of the workers’ compensation act. 6
Larson’s Workers’ Compensation Law 8§ 103.011@3-3 (2010)). In order to avoid the
exclusivity provision of the LHWCA, an engptee must show that the employer possessed a
“specific intent to injure” the employe8ee Houston v. Bechtel Assoc. Prof. Cd&s@2 F. Supp.
1094, 1096 (D.C. D.C. 1981). However, “[s]ince the legal justification for the common-law
action is thenon-accidental character of the injufsom the defendant employer’s standppint
the common-law liability of the employer cannot be stretched to include accidental injuries
caused by the gross, wanton, willful, deliberateentional, reckless, culpable, or malicious
negligence, breach of statute, or other mstuct of the employer short of a conscious and
deliberate intent directed to the purposéndifcting an injury.” 6 Larson’s Workers’
Compensation Law 8§ 103.03, at 103-6 to 103-7 (empleakied). Courts have interpreted this
language to bar a wide varedf common law claims based on the employer’s negligence,
recklessness, or willful and wanton miscond@ete, e.gSample v. Johnsoi@71 F.2d 1335 (9th
Cir. 1985) (no specific intent ti@jure found where complaint ditbt allege plaintiffs suffered

severe emotional distress or titavas inflicted intentionally)Roy v. Bethlehem Steel Cqrf38
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F. Supp. 312, 316 (E.D. Tex. 1993) (no specificnhte injure where employer was grossly
negligent or reckless in following its own policie3phnson v. Odeco Oil & Gas, C6.79 F.
Supp. 604 (E.D. La. 1987aff'd 864 F.2d 40 (5th Cir. 1989) (finay no specific intent to injure
in plaintiff's claim of willful and wanton misanduct of employer in failing to maintain and
repair oil platform).

However, we need not engage in an analysishether Jones’s intentional tort claims
are supported by a showing of the KBR Defendanistiig intent to inflict an injury upon her.
Rather, because we find that Jg'sanjuries did not arise owff or in the course of her
employment agreement, the exclusivity pramms of the LHWCA and the DBA do not apply to
any of her common law claims, inclad the intentional tort claims.

3. Injury Caused by Third Party

Finally, the KBR Defendants gwe in a footnote that Jones’s injuries fall within the
scope of the DBA because they are injuries “cdumsethe willful act of a third person directed
against an employee because of his employ/h88tU.S.C. § 902(2). The KBR Defendants cite
no case law supporting their argument that Jaressassaulted or harassed because of her
employment. Assumingrguendathat Bortz’s sexual assaalhd the KBR employees’ sexual
harassment are willful acts, we find that ki8R Defendants have submitted no evidence that
these acts were inflicted upon Jonesduse of her employment with KBRee Patersqr644
F.2d at 523 (in factual attack upsuabject matter jurisdimn, defendant must come forward with
evidentiary materials after which plaintiff mugibmit facts to prove by preponderance of the
evidence that subject matter gdiction exists). Therefore, veannot conclude that Jones'’s
injuries fall within the DBA because they mecaused by willful acts inflicted upon her due to

her employment with the KBR Defendants.
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E. Effect of Prior DBA Proceedings

The KBR Defendants contend that Josesdmissions during prior administrative
proceedings and her receipt of compensatiwer the DBA conclusively determines the
guestion of whether her injuries are coveneder the DBA. The KB®efendants submit a set
of stipulations that were entered in proceeding®re the U.S. Department of Labor, Office of
Workers’ Compensation Programs (“OWCP”)which Jones stipulates that the LHWCA
applied to her claim, that the relevant injisythe one sustained on July 28, 2005, and that the
injury arose out of and in trmurse of her employment with the KBR Defendants. (Doc. No.
189 Ex. K.) They also submit an excerpt fromelgs deposition in whitshe states that she
receives compensation under the DBA. In catfrdones submits a form entitled, “Employer’s
First Report of Injury,” in which the KBR Defendaireported Jones’s afjed sexual assault to
the OWCP on July 29, 2005. (Doc. No. 186, Ex. Irtthis form, the KBR Defendants reported
Jones’s injury under the Defense Base Act, stitadJones was not doing her usual work when
she was injured, and further stated that Joniegisy did not occur omer employer’s premises.
(Id.) Importantly, instructions accompanying the fastate that a “reportable injury” consists of
“any accidental injury . . . altgedly arising out of and in ¢hcourse of employment.Id.)

Further, filing such a form does not constitateadmission of liability under the DBAd()

The KBR Defendants argue that Jonesctiecting benefits under the DBA, is
precluded from bringing her common law claimiey cite an unpublished Fifth Circuit case,
Synogrand v. MorvarR05 Fed. Appx. 294, 296 (5th Cir. 2006), which held that, under Texas
law, an employee who claims and collects workers’ compensation benefits under the Texas
Workers’ Compensation Act is precluded fromimtaining an action at common law against his

employer. The KBR Defendants’qamrment seems to turn on twdfdrent legal theories. First,
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Jones’s admission during the OWCP proceedsm@pinding upon her in this Court. Second,
Jones has elected her remedy as one under the DBA and therefore cannot pursue remedies
outside of those she habtained under the DBA.

As to the first argument, we do not believattbollateral estoppebr issue preclusion,
prevents Jones from litigating in this Court the ésstiwhether her injuries arose out of or in the
course of her employmefitThe rule of collateral estoppielstructs that, “once a court has
decided an issue of fact or las@cessary to its judgment, tltcision may preclude litigation of
the issue in a suit on a different causadfon involving a party to the first casdllen v.

McCurry, 449 U.S. 90, 94 (1980). “Collatd estoppel applies when, in the initial litigation, (1)
the issue at stake in the pending litigation isstlu@e, (2) the issue was actually litigated, and (3)
the determination of the issuetime initial litigation was a@cessary part of the judgment.”
Harvey Specialty & Supply, Inc. v. Anson Flowline Equip., 84 F.3d 320, 323 (5th Cir.
2005). “The party seeking to asisthat an issue was alreadgljudicated upon bears the burden
of proving that contention, particularly wieethe record is amgpious or confusing.lh re

Braniff Airways, Inc, 783 F.2d 1283, 1289 (5th Cir. 1986). Heris itlear that determination of
the scope of employment issue was necessahet® WCP’s award of benefits to Jones.
However, it is unclear from the limited record peted to us whether tligsue of Jones’s scope
of employment was at stake in the OWCBgeedings and whether it was actually litigated.
Jones’s stipulations do notveissue-preclusive effediriz. v. Cal, 530 U.S. 392, 415 (2000)

(Tax Court decision, entered purstitmthe parties’ stipulationbas no issue preclusion effect);

14 Even under the doctrine of res judaabr claim preclusion, we declinedive preclusive effect to the prior

OWCP proceedings. Claim preclusion bgpwhere the parties to both actions are identical or in privity, the first
judgment was rendered by a court of competent jurisdiction and concluded with a judgment on the merits, the same
claim or cause of action is involved in both suits, alhdlaims or defenses arise from a common nucleus of

operative factsSee Agrilectric Power Partners, Ltd. v. Gen. Elec.,@0 F.3d 663, 664-65 (5th Cir. 1994). Here,

we have not been presented any judgment or award on the merits issued by the OWCP. As such, we are not
convinced that we have all of the relevant facts befoandsare unable to determiwhether the elements of claim
preclusion are satisfieLF Constr. Corp. v. LAN/STM14 F.3d 553, 555 n.2 (5th Cir. 2005).
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Jack Faucett Associates, Inc. v. American Tel. & Tel, G614 F.2d 118 (D.C. Cir. 1984)
(“Generally speaking, when a piaular fact is established hby judicial resolution but by
stipulation of the parties, that fact has not biaetually litigated’ ad thus is not a proper
candidate for issue preclusion.”). Thus, KBR Defendants have not met their burden in
establishing that the stipulatiomsthe OWCP proceedings have pusive effect in this Court.

As to the second argument, the DBA doescooitain an election aemedies provision
allowing Jones to choose whether to proceed utheeDBA for covered injuries or to proceed
outside of the DBASee Flying Tiger Lines, Inc. v. Lan®70 F.2d 46, 52 (9th Cir. 1966).
Rather, if Jones’s injuries are covered by@gA, the DBA provides her with her only remedy.
For the reasons stated above, we do not deteet® WCP’s decision to award benefits to Jones
as determinative and preclusive of the questiomhether Jones’s injuries are covered by the
DBA. Rather, we must independently determinetkr Jones’s injuries arise out of or in the
scope of her employment. In this opinion, we have found that Jones’sslarinot arise out of
or in the scope of her employment. Therefdanes’s receipt of compensation under the DBA
does not bar her from proceeding on her comtaanclaims against the KBR Defendafits.
1. SUMMARY JUDGMENT LEGAL STANDARD

A motion for summary judgmemequires the Court to determine whether the moving
party is entitled to judgment as a mattetas¥ based on the evidentteus far presented.eb. R.
Civ.P.56(c). Summary judgment is proper thife pleadings, depogins, answers to
interrogatories, and admissions de ftogether with the affidavit# any, show that there is no
genuine issue as to any matefait and that the moving partyestitled to judgment as a matter

of law.” Kee v. City of RowletR47 F.3d 206, 210 (5th Cir. 2001) (quotations omitted). A

15 Due to this holding, we need not address the KBR Defendants’ argument that the exclusivity provision of the
DBA bars Jones’s claims against eadDefendant. (Doc. No. 173 at 19-21.)
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genuine issue of materidct exists if a reasonable juryutd enter a verdict for the non-moving
party. Crawford v. Formosa Plastics Car®34 F.3d 899, 902 (5th Cir. 2000). The party
moving for summary judgment mus¢monstrate the absence of agee issue of material fact
but need not negate the elements of the nonmovant’'skbasa Corp. v. Oxxford Clothes, Inc.
109 F.3d 1070, 1074 (5th Cir. 1997). If the movant meets this burden, then the nonmovant is
required to go beyond its pleadings and designate, by competent summary judgment evidence,
the specific facts showing thattte is a genuine issue for trild. The Court views all evidence
in the light most favorable tihe non-moving party and draws edasonable inferences in that
party’s favor. Id. Hearsay, conclusory allegations, unsubstantiated assertions, and unsupported
speculation are not competent summary judgt evidence. F.R.C.P. 56(e)(%ge, e.gEason
v. Thaler 73 F.3d 1322, 1325 (5th Cir. 1998)¢Intosh v. Partridge540 F.3d 315, 322 (5th Cir.
2008);see alsd.ittle v. Liquid Air Corp, 37 F.3d 1069, 1975 (5th Cir. 1994) (noting that a non-
movant’s burden is “not satisfied with ‘sometaphysical doubt as to the material facts.”
(citing Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Cot5 U.S. 574, 586 (1986)).
V. SUMMARY JUDGMENT ANALYSIS

A. Plaintiff's Common Law Claims Barred by TCHRA

The KBR Defendants contend that Jonesimmmn law claims that arise out of her
alleged sexual assault andgal harassment in Irag are barred by the Texas Commission on
Human Rights Act (“TCHRA”"), Tex. Lab. Code § 21.0&{IseqSpecifically, the Texas
Supreme Court ikVaffle House, Inc. v. William813 S.W.3d 796, 813 (Tex. 2010), held that,
“[w]here the gravamen of a plaintiff's caseli€HRA-covered harassment, the Act forecloses
common-law theories predicated on the same nlyidg sexual-harassment facts.” According to

the KBR Defendants, Jones’s common law claamesbased on her allegations of Bortz’'s sexual
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harassing conduct and the KBR Defendants’ atlegmduct before and after the alleged sexual
assault. Thus, Jones’s common law claims agtiitably intertwinedvith her TCHRA-covered
sexual harassment claim and are barred by th¢RIAC Jones, in response, contends that her
claims do not all relate tihe alleged sexual assault and sexual harassment she suffered.

The applicability oWaffle Houseo this case is not immeately apparent. Jones has not
pled any claims of violations of the TCHRARather, Jones has pled a claim of sexual
harassment and hostile work emmviment arising under Title Vithe federal antidiscrimination
law, and several state common law claims.

It is well established that Title VII doe®t deprive a non-federal employee of other
remedies he possesses under federal or statéTldhe.VII was designed to supplement, rather
than supplant, existing lavesd institutions relating to employment discriminaticddBOCS
West, Inc. v. Humphrie§53 U.S. 442, 455 (2008) (quotiddexander v. Gardner-Denver Co.
415 U.S. 36, 48-49 (1974)8¢e also Johnson v. RadwExpress Agency, Ine2l U.S. 454,

459 (1975) (Title VII does not deprive an indiual of other remedies available to redress
employment discrimination). With respect to relies provided under stal@w, Title VIl states:

Nothing in this title shall be deemed to exempt or relieve any person from any

liability, duty, penalty, or punishment praad by any present or future law of

any State or political subdivision ofState, other than any such law which

purports to require or permit the doingasfy act which would be an unlawful
employment practicander this title.

1 To date, only two federal district courts sitting in Texas have appliaftle Houseln the first caseMuniz v. El

Paso Marriott 2011 U.S. Dist. LEXIS 18591, 23-24 (W.D. Tex. Feb. 25, 2011), the plaintiff brought her sexual
harassment claim under the TCHRA, unlike Jones, whbiwaght her sexual harassment claim under Title VII. In

the second casEredericksen v. Halliburton Cp2011 U.S. Dist. LEXIS 34956, 9-10 (S.D. Tex. Mar. 30, 2011),

there is no indication of whether the plaintiff brought her claims of sexual harassment and hostile work entvironm
under Title VII or under the TCHRA. In both cases, the facts underlying the claims of sexual harassment appeared to
be identical to facts supporting the common law claims also brought by the plaintiffs. As we detail in our analysis,
some of Jones’s common law claims are based on facts that are actionable under the TCHRA, while other of her
claims are not.
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42 U.S.C. 8 2000e-7. Based on this language, chaxts held that Title VIl does not preempt
state law remedies, regardless of whethey are based on statute or common Bee
Bernstein v. Aetna Life & Casualt®43 F.2d 359, 364 (9th Cir. 1988) (Title VIl does not
preempt state common law remedies).

Indeed, federal courts have exercisedspligtion over state statbry and common law
claims filed alongside claims brought under Tiflé and other fededaantidiscrimination
statutesSee Rodriguez v. Doral Mortgage Caorp7 F.3d 1168, 1175 (1st Cir. 1995) (exercising
supplemental jurisdiction over claim brougimder state antidisonination statute)Promisel v.
First Am. Artificial Flowers, InG.943 F.2d 251 (2d Cir. 1991) (exercising supplemental
jurisdiction over state aidiscrimination statute alongside ADEA claindpnes v. Intermountain
Power Project 794 F.2d 546, 553 (10th Cir. Utah 198®&)erruled on other grounds by Yellow
Freight Sys., Inc. v. Donnell¢94 U.S. 820, 826 (1990) (exercising pendent jurisdiction over
state common law claims alongside Title VII claifagttis v. Brown Group Reta96 F. Supp.
1163, 1166 (N.D. Fla. 1995) (exercising supplemnigatasdiction over sta antidiscrimination
statutory claim alongside ADEA claimRBard v. Teletronics Pacing Sy859 F. Supp. 1349,
1350-1351 (D. Colo. 1994) (exercising supplementagliction over state tort claims alongside
Title VIl and ADEA claims);Godfrey v. Perkin-Elmer Corp794 F. Supp. 1179, 1190 (D.N.H.
1992) (exercising supplementatigdiction over state tort claintd intentionainfliction of
emotional distress and defamatio8)ate law claims are keptfiederal court where (1) subject
matter jurisdiction over the state law claimpisperly founded upon div&ty jurisdiction or
supplemental jurisdiction under 28 U.S.C. § 136i¢ &) the claims could have been brought in
state courtSee, e.gRodriguez v. Doral Mortgage Corb7 F.3d at 117%romise] 943 F.2d at

254, 257. In order to determine whether we musnhdis Jones’s state law claims, we first must
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examine the basis for our subject matter jurisolicover these claims and then must analyze
whether they may be brought under Texas law.
1. Jurisdiction over Jones’s state law claims

Here, we are vested with subject mattersdidtion because Jones’s Title VII claim of
sexual harassment and hostile work environragainst the KBR Defendants raises a federal
guestionSee28 U.S.C. § 1331. In addition, we posses®udity jurisdiction over Jones’s state
law claims because Jones, a citizen of Califoadcording to her Fourth Amended Complaint, is
of diverse citizenship from all DefendanBee28 U.S.C. § 1332(ayWhalen v. Carter954 F.2d
1087, 1094 (5th Cir. 1992) (diversifyrisdiction requires completdiversity of citizenship).

2. Whether Jones claims can be brought under Texas law

Next, we must examine whether Jonesidgestommon law claims can be brought under
Texas law. In diversity jurisdimn, a district court must apptie substantive law of the forum
in which it sits.Beavers v. Metro. Life Ins. C&66 F.3d 436, 439 (5th Cir. 2009). Such
substantive law includes case law df thexas Supreme Court such asWhedfle House
decision.ld. The plaintiff inWaffle Housdnad brought claims for sexual harassment under the
TCHRA and negligent supervision and retentunder Texas commonNaThe Texas Supreme
Court held inWaffle Househat the plaintiff could notacover negligence damages for
harassment covered by the TCHRA “when the comethof negligence is entwined with the
complained-of harassment.” 313 S.W.3d at 799. Spetlifi the court notethat the plaintiff's
claims of alleged negligence by her employer (Maffle House’s negligere supervision of the
harasser and its continuation of his employmenstle “rooted in facts inseparable from those

underlying the alleged hasment.” 313 S.W.3d at 799.
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Here, Jones has brought a number of comlaarclaims against the KBR Defendants,
including negligence, negligent untiking, breach of contractafud in the inducement to enter
the employment contract, fraud in the inducememigi@e to arbitration, false imprisonment, and
intentional infliction of emotional distre$§With respect to Jones’s negligence and negligent
undertaking claims, Jones advances several dlggegligent actions otine part of the KBR
Defendants, including the failure to train, supge, and maintain employees, the failure to
provide a safe working environment, and th&ifa to supervise the project and premises.
Almost all of these allegedly negligent acts artertwined factuallyith Jones’s underlying
allegations of sexual harassment during heetat Camp Hope, Iraq, including the alleged
sexual assault by Bortdee Waffle Hous&813 S.W.3d at 800 (common law negligent
supervision and retention claim requires undagyseparate, legally compensable tort). The
KBR Defendants’ failure to undertake particudations with respect tdones’s harassers or
Jones’s living situation can be evaluatedydn) reviewing the fastsurrounding Jones’s
experiences at the hands of her harasserthankiBR Defendants. laddition, Jones’s claim
that the KBR Defendants acted negligently inifigilto maintain sex-segregated living quarters
and to devise a proper plan filacement of females in their ihg environment similarly rests
on an examination of the facts of her livinguation at Camp Hope, her treatment by male
residents, and her requests to be moved tffexelit living arrangemenall of these facts are
intimately tied to the facts underlying her sedugrassment claims. Finally, Jones’s claim that

the KBR Defendants acted negligently in failbogmaintain applicable rules and regulations

" Jones has also brought a claim of assault and battery against Bortz. The Texas Supreme/@filertHouse

clearly stated that Texas law does not bar a tort claim against the harasser/assailant individually. 313 S®V.3d at 79
Neither did the court express any opinion as to whether an employer could be liable, underd thearipus

liability or ratification, for the harasser/assailant’s ass#dilat 801 n.5. As such, we hold th&affle Houseloes

not require us to dismiss either Josedaim of assault and battery against Bortz or her claims of vicarious liability

on the part of the KBR Defendants’ for Bortz's assault.
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regarding alcohol consumption and sexual harasstaen on the key events in question during
Jones’s time in Irag. As such, we must find thates’s claims of negligence and negligent
undertaking are precluded by the TCHR®#der the doctrine articulated\affle House

With respect to Jones’s false imprisonmeatm, she alleges that the KBR Defendants
confined her to a trailer under guard andised permission to telephone her parents. The
gravamen of Jones’s false imprisonment claindestical to her claim of retaliation against the
KBR Defendants. Jones alleges in her FoArtitended Complaint that the KBR Defendants’
retaliation against her for reporting her rape congistdorcibly placing hein the container and
without any ability to cotact the outside worldVaffle Houseelates to preclusion of torts that
are based on the same conduct as “TCHRA-+®al/barassment” and does not address whether
torts arising out of the sanaets underlying “TCHRA-covered retaien” would also be barred
by the TCHRA. “When a relevant state's precedents in a diversity case do not fully advise us on
the law, we must make our best determinatiowlodt that state’s higlsecourt would decide.”
Paul v. Landsafe Flood Determination, In650 F.3d 511, 515 (5th Cir. 2008).Waffle House
the Texas Supreme Court recognized that “tgeslative creation of a statutory remedy is not
presumed to displace common-law remediesh&acontrary, abrogatiosf common-law claims
is disfavored. However, we will construe the enactment of a statutory cause of action as
abrogating a common-law claim if there existgl@ar repugnance’ betwe¢he two causes of
action.”Waffle House, In¢313 S.W.3d at 802. The existence of common law negligence claims
alongside TCHRA-based claims was found to be incompatiti¢siffle Housealue to the
varying limitations period, investigatory andnoiliation procedureapplicable to TCHRA
claims, the substantive elements of and affirneatigfenses available for each type of claim, and

differing remedies. Similarly, iity of Waco v. Lope259 S.W.3d 147, 155 (Tex. 2008), the
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Texas Supreme Court held, based upon dasimnalysis, that the TCHRA provides the
exclusive state statutory remedy for public empksyalleging retaliation arising from activities
protected under the TCHRA. The court leara plaintiff's claims under the Texas
Whistleblower Act based on conduct thaiukd be actionable under the TCHRA's anti-
retaliation provision.

Here, to allow Jones to bring a false ingpnment claim based upon the same retaliatory
conduct that is actiomde under the TCHRAseeTex. Lab. Code § 21.055, would allow Jones to
avoid the administrative exhaustion requiren@ithe TCHRA, TCHRA filing deadlines, and
the TCHRA's limits on damageSee Waffle Hous&13 S.W.3d at 807. In addition, the
elements of a cause of action for false ingmisent impose no requirement that the plaintiff
show causation between her gaied activity and the retalaty conduct, unlike the TCHRA.
Compare Sears, Roebuck & Co. v. Castili®3 S.W.2d 374, 375 (Tex985) (to prevail under a
false imprisonment claim, plaiff must prove (1) willful detenon, (2) without consent, and (3)
without authority of law)with Bartosh v. Sam Houston State Un&b9 S.W.3d 317, 329
(Tex.App.--Texarkana 2008, pet. denied) (a priatae case of unlawful taliation must show:

(1) protected activity by thealmant, (2) an adverse actiorffsued by the claimant, and (3) a
causal link between the protected activity and esbsaction). For these reasons, we believe that
the Texas Supreme Court would hold that thédlR@ precludes a plaintiff from bringing state
common law claims that are based on conthattis actionable und¢he TCHRA's anti-
retaliation provision. We find that Jones’s failsgrisonment claim ibarred by the TCHRA.

With respect to Jones’s breach of contract claim, she claims that the KBR Defendants
breached certain warranties of protection agaesual harassment, sexual advances, violation

of company policies by other employees, andaminduct by other employees contained in her
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employment agreement. Again, these allegeddme=acan not be evaled separately from
sexual harassment and assault that consthiatacts giving rise to the KBR Defendants’
breaches of the employment agreem8et Sola v. Lafayette Colle@®4 F.2d 40, 44 (3d Cir.
1986) (dismissing plaintiff's breach of contrataim where alleged breach consisted of
discriminatory conduct that was cognizable amhgler state antidiscrimination statute). As such,
we find that Jones’s breach of cradt claim is barred by the TCHRA.

With respect to Jones’s claims of fraudhe inducement to enter into an employment
agreement and to agree to arbitration, we fivad these claims rest on a different factual
predicate than Jones’s sexuatdssment claims. Jones’s fdaclaims are based upon the KBR
Defendants’ alleged awareness of repeated saxtaaks, sexual harassment, and mistreatment
of women in Iraq by U.S. citizens and KBR emey, their failure to disclose these material
facts to Jones, and Jones’s reliance on thesepnesentations. As a rdisof her reliance, Jones
entered into her employment agreemert agreed to an arbitration provisidaffle House
certainly controls the question ‘afhether employer liability founwanted sexual touching by a
coworker. . . is limited to a tailored TCHRA Beme,” 313 S.W.3d at 803 (emphasis added).
However, courts have recognized that, wherarditiscrimination statetprovides an exclusive
remedy for a plaintiff's claims of discriminatocpnduct, the plaintiff may still proceed with
state law claims that “are raised in ordevitedicate personal injies that extend beyond
discrimination in the workplaceKent v. Howard801 F. Supp. 329, 332 (S.D. Cal. 19%®e
also White v. General Services Adm6b2 F.2d 913, 917 (9th Cir. 1981) (“Title VIl does not
preclude separate remedies for unconstitutional action other than discrimination based on race,
sex, religion or national origin.”Jn cases where the plaintiff'srtaclaims arose from a different

factual predicate than her claimsder the antidiscrimination stagutcourts have permitted the
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tort claims to procee&ee Monfore v. United Stajd®995 U.S. App. LEXIS 3365, *7-*8 (9th

Cir. Feb. 16, 1995) (plaintiff's defamation claim meempted by Title VII because it was based
upon separate factual predicate thandliegations of sexual harassme@jto v. Heckler 781

F.2d 754, 757amended802 F.2d 337 (9th Cir. 1986) (citation omitt€dY]orts which

constitute highly personal violations[s] beyond theaning of discrimination [are] separately
actionable.”);Ramsey v. AT&T Corpl1997 U.S. Dist. LEXIS 13305, *18 (E.D. Pa. Aug. 22,
1997) (fraud, negligent misre@@ntation, and defamation claims not preempted by Pennsylvania
antidiscrimination statute because claims mighibdsed on actions separate from claim of age
discrimination);Deramo v. Consolidated Rail Cor@07 F. Supp. 100, 102 (E.D. Pa. 1985)
(plaintiff’'s breach of contract claim, basedon his detrimental reliance upon representations
made by defendants, not preempted by Pennsid\antidiscrimination statute because it was
factually different from plaintiff's age discrimination claim). EverGity of Waco v. Lopethe
Texas Supreme Court declined to rule on whregh&tatutory remedy could remain available for
a plaintiff whose retaliation claims were “basmtother laws that dfi@ee discrimination to

include conduct that is not prohibd under the CHRA.” 259 S.W.3d at 156.

Here, Jones’s fraud claims rest on a défe set of alleged facts from her sexual
harassment claims. The fraud claims are thag®n facts regardirthe KBR Defendants’
knowledge of the harm suffered by women gengialithe hands of its employees and other
U.S. citizens and its conduct towards Jodaring the negotiation and signing of her
employment agreement. In contrast, Jonssiglal harassment claim is based upon events
subsequent to Jones’s arrivaliiag, such as behavior of H€BR coworkers and Bortz’s alleged
sexual assault, and are specifidtmes herself. Though the injutgnes allegedly suffered as a

result of the fraud consists of sexual harassrard sexual assault, it is the KBR Defendants’
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concealment of material facts fralones, and her resulting relianttegt is the gravamen of her
fraud claims. The allegedly fraudulent conducthef KBR Defendants doe®t consist of sexual
harassment that would also fall within the andlbithe TCHRA. We do not believe that her fraud
claims are so factually intertwined with her sexual harassment claims such that the fraud claims
fall within the ambit of the TCHRA. Thereforee find that Jones’s claims of fraud in the
inducement to enter into an playment agreement and fraudtire inducement to agree to
arbitration are not barred by the TCHRA.

Finally, with respect to Jones’s intentiondlistion of emotional distress claim, she has
submitted summary judgment evidence purporting to establish a factual foundation for Jones’s
IIED claim separate from her claim of retsilen. We need not determine whether Jones’s
factual allegations supporting her IIED claim are actually separate and independent from the
allegations supporting her sexual harassment and retaliation claims because we conclude in Part
IV.E. infra that her IIED claim fails as a matter of law.

In sum, we must grant sunamy judgment to the KBR Dendants on Jones’s common
law claims of negligence, negligent undentakibreach of contract, false imprisonment, and
intentional infliction of emotional distress. We deny summary judgment to the KBR Defendants
on Jones’s common law claims of fraud ie thducement to enter into an employment
agreement and fraud in the inducement to agree to arbitration.

B. Plaintiff's Retaliation Claim

The KBR Defendants argue thhines’s claims of retaliah under Title VII should be
dismissed because she failed to exhaust her adrathistremedies with epect to these claims.
Specifically, the KBR Defendants contend that 3odie not include within her EEOC Charge of

Discrimination any facts, allegationar reference to retaliation in the form of: (a) acts by Eric
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ller; or (b) the KBR Defendantsilleged placement of Jones in ailgr after she reported being
raped by Bortz.

As a precondition for filing suit under Tit\ll, a private employee must exhaust her
administrative remedies by filing a clhyarof discrimination with the EEQ®1cClain v. Lufkin
Indus, 519 F.3d 264, 273 (5th Cir. 2008). The Fiftincuit “interprets what is properly
embraced in review of a Title-VII claim someattbroadly, not solely by the scope of the
administrative charge itself, but by the scopéhefEEOC investigatiowhich ‘can reasonably
be expected to grow out ofeltharge of discrimination.Pacheco v. Mineta448 F.3d 783, 788
(5th Cir. 2006) (citingsanchez v. Standard Brandisc., 431 F.2d 455, 466 (5th Cir. 1970)). A
court engages in a “fact-intensive analysishef statement given by the plaintiff in the
administrative charge, and look $lity beyond its four corners, its substance rather than its
label.” Pacheco 448 F.3d at 789.

1. Retaliation by Eric ller

Jones alleges that she suffered retaliation froimIEr (“ller”), her supervisor at KBR in
Houston, after she asked him to cease forcing heate a sexual relationship with him. ller
allegedly ridiculed, threatenednd harassed her in retaliatiom feer request. In addition, he
allegedly provided a false report of her pemiance to her new supervisor. Neither these
allegations, nor any facts resembling such atlega, appear in Jones’s EEOC Charge. Rather,
Jones’s EEOC Charge indicates that the unlbladhavior she suffered occurred between July
25, 2005 and July 28, 2005, the dates correspornidihgr time in IragThe narrative of her
EEOC Charge similarly beginsitiy the harassment she receivedrag and makes no reference
to any harassment or retaliatory behaviorslféered prior to her arrival in Iraq. Even under a

broad reading of Jones’s EEOC Charge, we dacmclude that it wodl have triggered an
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EEOC investigation of the alleged harassmentdhatirred prior to Joisés employment in Iraq.
Aside from the temporal and geographic sepamat the alleged inahces of harassment and
retaliation, the harassment and liatson involved differenindividuals, differat types of sexual
harassment (quid pro quo v. hostile work environment), and varying forms of retaliation. The
retaliation by ller is simply not “like or reiad to allegations contained in the charg@rig v.
Georgia Power C9.295 F. Supp. 943 (N.D. Ga. 1968). We dssrones’s claims of retaliation
based on acts by ller due to her failtoedministratively exhaust these claims.
2. Retaliation by KBR Defendants ater Jones’s Report of Rape

Next, Jones alleges that she suffered retafiaiter she reportdeer rape to the KBR
Defendants. Specifically, she states that she veaeglin a trailer, refused permission to call her
family, and was given an ultimatum that amounted threat of termination. At least two panels
of the Fifth Circuit have held #t a plaintiff failed to administratively exhaust a retaliation claim
when the EEO Charge made no reference to retaliatiddoumier v. Northrup Grumman Ship
Sys., InG.350 Fed. Appx. 917 (5th Cir. 2009), a plaingffailure to reference retaliation in her
EEOC sex discrimination charge légr retaliation claim unexhausted.Jefferson v. Christus
St. Joseph Hosp374 Fed. Appx. 485, 490 (5th Cir. 2010k hlaintiffs’ various claims of
national origin, race, and age discriminatiothiair EEOC charges ditbt exhaust retaliation
claims that they filed for the first time in their complaint. FinallyRendel v. United States
Dep’t of Navy 157 F.3d 392, 395 (5th Cir. 1998), the plaintiff filed a claim for reprisal and
disability discrimination, but failed to includeference to a claim of race discrimination. The
Fifth Circuit held that the platiff had failed to exhaust his adnistrative remedies with respect
to the race discrimination claim. “Randel’s rad&crimination claim is separate and distinct

from his reprisal claim.id.
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Though these cases appear toruddtthat a failure to includeeference to retaliation on
an EEOC Chargper sebars a later civil action for retaliah, we are mindful of the need to
engage in “dact-specific inquiryinto what EEOC investigatiorjthe charge] can reasonably be
expected to triggerPacheco448 F.3d at 792. Here, the EEOC Charge did not include a claim
of retaliation and did not includeference to the retaliatocpnduct in the naative of the
charge. One factual suggestiorthvin the original EEOC Charghat would support a charge of
retaliation is Jones’s falving statement: “Upon my arrival inaq | was housed in an all male
barracks. This immediately created a hostile waglenvironment. See attached e-mails | sent to
the Advisor of Problems and Requesting a Satuti®oc. No 150 Ex. B.) Jones’s reference to
emails that requested a solution to the housiongtson could be interpreted as the filing of a
complaint regarding hostile work environment or discriminatory behave®.Bouvier350 Fed.
Appx. at 921. However, what couldasonably expected to grow aifitan investigation of this
complaint is the KBR Defendants’ actions take response to Jones'’s emails, not the KBR
Defendants’ actions taken in response to Jonegtgtref rape. There isttle factual basis in the
EEOC Charge to conclude that an EEOC ingasibn of retaliation could “reasonably be
expected to grow out of ¢hcharge of discriminationPachecg448 F.3d at 788.

The KBR Defendants and Jones invitedaseview evidence of the actual EEOC
investigation that took place aftéones filed her EEOC Charge support for their contention
regarding the scope of Jones’s EEOC Chargéhdleparty, however, lsecited case law to
support a district cotis review of theactual EEOC investigation that took place after the filing
of the EEOC Charge in order to determthe scope of thavestigation thamightbe reasonably

expected to grow out of theitial charge. Assumin@rguendg that such an analysis would be
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appropriate, it is clear that the actual EE@@stigation did not uncover the allegedly
retaliatory conduct. The relevant excefrpim the EEOC investigator’s notes is:

“Peter Arroyo took her to the hoisal. Eventually she was all@d to contact her parents.

Medical report confirmed that she had bgaginally and anally assaulted. Her parents

contacted the U.S. Embassy in Baghdad. Himbassy sent agents to talk to her.”
(Doc. No. 159, Ex. 24.) The EEOC Letter of Deterrtiorastates that itswestigation revealed
that, after Jones reported thkkeged sexual assault, th®&R Defendants “provided medical
assistance, placed her in a secure location, andgorted her back to the United States.” (Doc.
No. 150, Ex. D.) Regardless of whether an EEOC investigation ¢iaitety conduct could
reasonably be expected to grow out of Jones’s EEOC Charge, the undisputed facts show that no
investigation of Jones’s alletjans of retaliatory conduct oced. We reject Jones’s argument
that the testimony of an employesations investigator regarditige scope of an investigation
that would be carried out by the KBR Deflants is relevant to the scope ofeOC
investigation. Based on the facts presented, we caxcase Jones'’s faileirto include reference
to her claim of retaliation in the EEOC charg§&en with every inference drawn in Jones’s
favor, we must nonetheless granmmary judgment to the KBR Defendants on Jones’s claims
of retaliation.

C. Plaintiff's Breach of Contract Claim

The KBR Defendants argue that Jones’s breadoufract claim mudail as a matter of
law because it is not based upon any breachdKBR Defendants of their obligations under
Jones’s Employment Agreement. Based on our ruling in Part V6Af2a granting summary
judgment to the KBR Defendants on Jones’s breddontract claim, waeed not address the
KBR Defendants’ argument here.

D. Plaintiff's Claim of Fraud in the Inducement to Agree to Arbitration
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The KBR Defendants argue thhines’s claim of fraud in the inducement to agree to
arbitration is moot because the KBR Defendargsharlonger seeking to enforce arbitration in
this case. Instead, the KBR Defendanéve agreed to litigate Joresntire case in this Court.

As such, the arbitration clause is no longassiie and Jones does potsess a legal cognizable
interest in the outcome of this claim. Jones radpdhat her claim for fraud in the inducement to
agree to arbitration is “basegbon the delay in justice.” She argubat she has been forced to
spend significant legal resources to battle thération provision, and #t this provision has
effectively silenced othevictims of sexual asstidrom publicly providing relevant information.

The Supreme Court has defined mootness asdttb&ine of standing set in a time frame:
The requisite personal interesatimust exist at the commencement of the litigation (standing)
must continue throughoits existence (mootness)Jnited States Parole Comm’n v. Geraghty
445 U.S. 388, 397 (1980). A case may be moot etthen the issues presented are no longer
‘live’ or the parties lack a legallgognizable interest in the outcoméd’ at 396;see also Karaha
Bodas Co. v. Negar&35 F.3d 357, 365 (5th Cir. 2003). In apptyithese principles to this case,
it is clear that Jones’s claim is not moainds has alleged that the KBR Defendants knowingly
misrepresented certain material facts, that slexdren these misrepresentations, that she agreed
to an arbitration provision as a result of #n@sisrepresentations, and that she was injured.
Jones’s allegations of injurysenot only on the KBR Defendant&ttempts to compel her claims
to arbitration, but also upon the harm she suffered in Irag. As such, all of the elements required
to maintain a valid cause of amti still exist. Jones iitpossesses a legalbpgnizable interest in
the outcome of her fraud claims, despite tiBRKDefendants’ decision to waive enforcement the
arbitration provision. The KB®efendants’ waiver merely ameliorates one injury—being

compelled to arbitrate certain claims—tlahes had suffered as a result of the KBR
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Defendants’ conduct. The rest of Jones’s alleggdties still lie. We deny summary judgment to
the KBR Defendants on Jones’s claim of frauthim inducement to agree to arbitration.

E. Plaintiff’'s Claim for Intentional Infliction of Emotional Distress

The KBR Defendants argue that Jones’s IiE&m fails as a matter of law because,
under Texas law, an IIED claim is a “gap fillerrtéhat can lie only whear plaintiff has no other
recognized theory of redress. Here, acagdo the KBR Defendants, Jones’s IIED claim
duplicates her negligence, negligent undengksexual harassment, retaliation, and false
imprisonment claims because all of these claanesbased upon the same facts. As such, Jones
cannot maintain an IIED claim.

To recover damages for intentional inflati of emotional distiss, a plaintiff must
establish that: (1) the defendatted intentionally orecklessly; (2) the defendant’s conduct was
extreme and outrageous; (3) the defendant’s actiansed the plaintiff entional distress; and (4)
the resulting emotional distress was sev8tandard Fruit & Vegetable Co. v. Johns&885
S.W.2d 62, 65 (Tex. 1998). Extreme and outrageousluct is conduc¢tso outrageous in
character, and so extreme in degree, @®tbeyond all possible bounds of decency, and to be
regarded as atrocious, and utterlylarable in a civilized community. Twyman v. Twymarg55
S.W.2d 619, 621 (Tex. 1993) (quoting RESTATENT (SECOND) OF TORTS § 46 cmt. d
(1965)). Liability does not extend to mere iltspindignities, threa, annoyances, petty
oppressions, or ber trivialities.GTE Southwest, Inc. v. Bryc@98 S.W.2d 605, 612 (Tex. 1999);
RESTATEMENT (SECOND) OF TORTS 8 46 cmt.1Bg5). It is for the court to determine, in
the first instance, whether a defendanbnduct was extreme and outrage@IEE Southwest,

Inc., 998 S.W.2d at 616. But when reasonable minds may differ, it is for the jury, subject to the
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court's control, to determine whether, in thetipalar case, the conduct was sufficiently extreme
and outrageous to result in liabilitg.
The Texas Supreme Court has recognizedahmintiff may bng an IIED claim in
limited circumstances:
“[T]he intentional infliction ofemotional distress [is], fitand foremost, a ‘gap-filler
tort, judicially created for the limited purposeadfowing recovery in those rare instances
in which a defendant intentionally inflictéevere emotional distress in a manner so
unusual that the victim has wther recognized theory ofdeess. The tort’s ‘clear
purpose,’ we noted, was ‘to supplement ergsfiorms of recovery by providing a cause
of action for egregiousonduct’ that might otherwesgo unremedied. We cautioned,
however, that the tort was “‘gap-filler’ tort that should nobe extended to circumvent
the limitations placed on the recovery of mental anguish damages under more established
tort doctrines.”
Hoffmann-La Roche, Inc. v. Zeltwangéd4 S.W.3d 438, 447 (Tex. 2004) (quotBigndard
Fruit, 985 S.W.2d at 68) (omitting internal citationS)nce an IIED claim is a “gap-filler” tort, it
cannot be used to evade “legislatively-imposeatétions on statutory claims or to supplant
existing common law remedieslt. An IIED claim will be barred where the plaintiff's injuries
can be remedied by existing statutory or comma@nremedies, even if those avenues are barred.
Creditwatch, Inc. v. Jacksp57 S.W.3d 814, 816 (Tex. 2005)HD claim arising out sexual
harassment is barred due to availabilitf GHRA remedy, even thougtiaintiff's TCHRA was
time barred). IrHoffman-LaRoche, Incthe court held that the piiff could not bring an IIED
claim to recover a greater amount of emotional and punitive damages where the sexual
harassment complained of was subject toltGelRA’s limitations on such damages. “[W]hen
the gravamen of the plaintiff's complaint ig feexual harassment, the plaintiff must proceed
solely under a statutory claim unless there ardiaddl facts, unrelated to sexual harassment, to

support an independent toragh for intentional inflicton of emotional distressHoffmann-La

Roche, Inc.144 S.W.3d at 441.
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Jones’s Fourth Amended Complaint stated ber IIED claim is based on the same facts
that underlie her other statuyosind common law claims. However, in her response to KBR’s
motion for partial summary judgment on the IIED claim, Jones argues that, in fact, her IIED
claim is based on additional facts separate fitomse underlying her other claims. Specifically,
Jones contends that her IIED claim is basechBR’s efforts to “hide” her rape. The KBR
Defendants allegedly confined her to a guardedainer, refused tdlaw her to telephone her
parents, demanded that she write down her gtiooy to contacting the Department of State,
interrogating her at the Departnieof State facility, accompging Jones back to the United
States and unnecessarily do@mting her actions and words, issuing Jones an ultimatum
regarding her continued employmaevith KBR, and destroying Jonasape kit. With respect to
some of these actions (confinement to the traiéfusing to allow Jones to call her parents),
these clearly serve as the same basis for Jolasésimprisonment and retaliation claims. With
respect to the other acts bytKBR Defendants after Jonepogeted her rape, these too may
appropriately be brought under a retaliationralarhough Jones’s false imprisonment claim is
barred by the TCHRA, we recognittet the tort of false imprisonment is an avenue for legal
redress for some of the KBR Defendants’ attdoffmann-La Roche, Inc144 S.W.3d at 447
(“Where the gravamen of a plaintiff's complaint is really another tort, intentional infliction of
emotional distress should not be availabldri)addition, Jones has both Title VII and the

TCHRA available for her retali@in claim, though she has failémlexhaust her administrative

18 plaintiff citesConley v. Driver 175 S.W.3d 882 (Tex. App.—Texakarna 2005, pet. denied), as support for the
principle that an intentional infliction of emotional distress claim may be maintained alongside another tort claim
that redresses the same conducCanley a teenage girl was sexually molesbgcher stepfather, who threatened to
ruin her life after she reported the molestation. The dtegfaued the girl for defamation, and she counterclaimed
for assault and intentional infliction of emotional distress. The jury found for thengidwarded separate damages
for assault and intentional infliction of emotional distress. The Texas Court of Appeals uphaldinages awards.

It recognized that IIED is a “gap filler” tort that canha used as an alternative to some other, more conventional
tort that fits the facts. The court foutttht the facts supporting the IIED ctaivere based on the stepfather’s actions
separate and apart from his assault behaldoat 888. Here, the facts that Jones contends are separate from those
underlying her retaliation claim are, in fact, an extension of the allegedly retaliatory conduct.
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remedies under either statute. Under the pret¢edehe Texas Supreme Court, we must focus
on the availability—not the ultimate success-st#tutory or commolaw remedies for the
wrongful actsld. at 448;Creditwatch, InG.157 S.W.3d at 816. Since the tort of false
imprisonment, the TCHRA statutory cause of action for retaliation, and the Title VII cause of
action for retaliation exist to cover the acts ctamed of, we must find that Jones’s IIED claim
fails as a matter of laW.We grant summary judgment to the KBR Defendants on Jones’s IIED
claim.
V. CONCLUSION
For the reasons outlined above, the KB&endants’ Motion for Partial Summary
Judgment (Doc. No. 150) GRANTED IN PART andDENIED IN PART , and the KBR
Defendants’ Motion to Dismiss for Lack of Sabf Matter Jurisdiction and Motion for Partial
Summary Judgment (Doc. No. 173dRANTED IN PART andDENIED IN PART :
(1) Summary judgment is gramtéo the KBR Defendants on Jones’s negligence claim;
(2) Summary judgment is granted to tiBR Defendants on Jones’s negligent
undertaking claim;
(3) Summary judgment is gramtéo the KBR Defendants on Jones’s retaliation claim;
(4) Summary judgment is gramtéo the KBR Defendants alones’s breach of contract
claim;
(5) Summary judgment is denied on Jondsasid in the inducement to enter the

employment contract claim;

9 We also rest our holding regarding Jones’s IIED claim upon the availability of Title VII and the common law torts
of assault and battery and negligence to redress Jallegjations of harassment and sexual assault. Jones has not
argued either that a claim under Title VII is unavailabledpnagainst the KBR Defendants or that the tort of assault
and battery is unavailable as to Bortz.
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(6) Summary judgment is denied on Jondsasid in the inducement to agree to
arbitration claim;

(7) Summary judgment is granted to tiBR Defendants on Jones’s intentional
infliction of emotional distress claim; and

(8) Summary judgment is gramtéo the KBR Defendants alones’s false imprisonment
claim.

The KBR Defendants’ Motion for Leave obGrt to File Reply Brief in Excess of 10-

Page Limit (Doc. No. 188) IGRANTED.
IT IS SO ORDERED.

SIGNED this the 24th day of May, 2011.

@@M

KEITHP.ELLISON
UNITED STATESDISTRICT JUDGE
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