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INTHE UNITED STATESDISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

RTM MEDIA, L.L.C.,

Plaintiff

V. Civil Case No. 4:07-cv-2944

THE CITY OF HOUSTON,

e e e e e e e

Defendant

MEMORANDUM OPINION AND ORDER

Presently before the Court are Defendant The GityHouston’s Motion for
Summary Judgment (Doc. 69) and Plaintiff RTM Medial..C.’s Motion for Summary
Judgment (Doc. 89). Having considered these dontsnthe responses and replies thereto, and
the relevant legal authority, the Court hereby ORBEhat Defendant’s motion (Doc. 69) is
GRANTED and Plaintiff's motion (Doc. 89) is DENIED.

l. Background and Relevant Facts

Plaintiff RTM Media, L.L.C. (“RTM") initially filed suit against The City of
Houston (the “City”) on September 12, 2007 (Doc. On September 14, 2007, RTM filed its
First Amended Complaint and Motion for TemporarystRa&ning Order and Preliminary
Injunction alleging that: (1) the Sign Code uncdnsibnally distinguishes between signs
displaying commercial speech and signs displaymgcammercial speech; (2) criminalizing an
activity permitted by the state violates due precemd (3) the Sign Code cannot legally or
constitutionally be applied to persons who merdlyegtise on a billboard (Doc. 3). After

holding a hearing, the Court issued an order gngri@TM’s motion for a preliminary injunction
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(Doc. 12). Subsequently, the Court held a secoeatilg and issued an Order Clarifying
Preliminary Injunction Entered September 26, 2@@Terein it ordered as follows:

[Blecause there is a substantial likelihood thatabntent-based

distinction between commercial and noncommerciakesh

violates the Free Speech Clause of the First Amentinpending a

trial on the merits, the City of Houston shall bgogned (1) from

enforcing its Sign Code, codified at Chapter 46thd City of

Houston Building Code, as to existing billboards the

[extraterritorial] jurisdiction of the City of Hoten, against RTM

Media, L.L.C., its advertisers, vendors, ownersstes and/or

lessees, and (2) from fining or threatening to femdvertisers

placing advertisements on billboards owned by RTNMdM,

L.L.C.

(Doc. 36). Both Plaintiff and Defendant have filgwtions for summary judgment. Before
addressing the arguments presented in each ofttheis, as well as those in their responses and
replies thereto, the Court provides the followiagttial background.

The City adopted the Sign Code in 1980 “to regusagns and billboards and the
permitting thereof’ based on its findings that “timeregulated construction of signs, billboards,
and other outdoor advertising structures can ptéseth “structural hazards which threaten the
health and safety of the citizens of the City” dmdpediments and dangers to traffic along City
thoroughfares and easements.” (Doc. 69 Ex. 1@D0). Additionally, the City found that “the
continued construction of off-premise signs leadstite diminution of property values for
adjacent properties and thereby adversely impantsthe taxable value of such affected
properties,” as well as an “increased risk of digion and danger to citizens driving and
walking on streets and thoroughfares due to Houstaresent high volume of traffic on streets
and thoroughfares.” Id. at 000611). Several provisions of the Sign Coderalevant to the

Court’s determination in the instant case.

The City’s Sign Code defines “sign” as follows:



(Doc. 69 Ex.

follows:

[A]ny outdoor display, design, pictorial or oth@presentation that
shall be so constructed, placed, attached, paietedied, fastened
or manufactured in any manner whatsoever so tleasame shall
be used for advertising The term “sign” shall include the sign
structure. Every sign shall be classified and oonf to the
requirements of each of such classifications sethfan this
chapter.

2 at 001035) (emphasis added). Speltif, an “off-premise sign” is defined as

[Alny sign that advertises a business, person,viagti goods,
products or services not usually located on thenges where the
sign is installed and maintained, or that directsspns to any
location not on the premises.

(Id. at 001038). In a section entitled “Abatement &fRremise Signs,” the Sign Code states, in

pertinent part:

(b) Declared Nonconformity. All off-premise signstiin the sign
code application area are hereby declared to beaméorming and
unauthorized. The subject signs shall be remowabbwing
amortization as provided in Article 1, Section 6@ Chapter 221,
Acts of the 69th Legislature, Regular Session, 1985

(c) Exclusion. The provisions of this section stmalt be construed
to require the removal of a structure thatised exclusively and at
all times (except when there is no copy at all v tstructure) for
messages that do not constitute advertising, inohgg but not
limited to, political messages, religious or churchelated
messages, public service, governmental and idealalginessages
and other copy of a nature that is not commerciadieertising
because such a structure is not a “sigii€ither on-premise or off-
premise), as that term is defined, for purposdsisfchapter and is
not subject to regulation under this chapter. Aitre that is
subject to regulation under this chapter may contabon-
commercial messages in lieu of or in addition toy ather
messages, but the structure shall not be exempt fegulation as
a sign under this chapter unless used exclusivelyah all times as
provided above for non-commercial messages.

(Id. at 001106) (emphasis added). Additionally, thenStgpde prohibits new off-premise signs

as follows:



From and after the effective date, no new congstocpermits

shall be issued for off-premise signs within thensicode

application area. This prohibition shall applyab classifications

of signs, types of signs, and special function sigand all other

signs used as off-premise signs, including portaldes, with the

exception that off-premise signs that advertisesie or rental of

real property or direct persons to the locationeafl property for

sale or rental, which signs shall be limited tosgare feet in area,

shall continue to be permitted for a single threarterm.

(Id. at 001086). The distinctions between commercidlran-commercial speech made in these
provisions form the basis of Plaintiff's First Andment and equal protection arguments in the
instant case.

The City has presented evidence on the effectSitre Code has had on reducing
the total number of billboards. Susan Luycx (“Lx)chas been employed with the City since
1996 and was appointed to serve as the City’'s 8a@ministrator in December 2005. (Luycx
Decl., Doc. 69 Ex. 5 at 1). As the City’s Sign Admtrator, Luycx is responsible for enforcing
the Sign Code. Id.). Additionally, she is the custodian of records the Sign Administration
Department of the City’s Code Enforcement Divisidid.). Attached to her declaration are two
exhibits, A and B.

Exhibit A is a copy of a spreadsheet reflectingithentory of off-premise signs
existing in the City and its extra-territorial jsdiction (“ETJ”) as of September 13, 1996, as well
as certain signs that had been removed prior toddite and since the Sign Code’s enactment in
1980. (d.) This spreadsheet shows that the number of effae signs in the City limits as of
1980, the year the Sign Code was enacted, anckiCitty's ETJ as of 1986, the year the City

expanded the Sign Code’s application area to ctneETJ, was at least 8,119 off-premise sign

faces and 5,058 off-premise sign structurekl.).( As of September 1996, however, at least

! Plaintiff RTM has objected to the City’s evidermfethe number of commercial and noncommercial signs
which is based on the Luycx declaration and exhitiiereto. The Court overrules RTM'’s objection éinds that
this evidence is admissible hearsay under the bssirecord exception in Federal Rule of Eviden@&&0
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2,124 sign faces and 1,358 sign structures had t@meaved. Id.). Exhibit B is a spreadsheet
reflecting the inventory of off-premise signs exigtin the City and its ETJ as of January 14,
2008. (d. at 2). This spreadsheet states that the totabeumf off-premise signs in the City
and its ETJ as of January 14, 2008, was 4,112 fsiges and 2,474 sign structuresld.)(
Therefore, based on these numbers, the total anobwiit premise sign faces and sign structures
in the City and its ETJ has decreased by 50.64%18r#l %, respectively.

Furthermore, Luycx states that, as of January Q@8 _2approximately 300 of the
off-premise signs in the City and its ETJ possessgdcommercial messagedd.).?

Additionally, Plaintiff contends the City has vitdal its due process rights by
acting without any legal basis in depriving Pldintif its property and destroying its business.
Plaintiff's billboards at issue in this case ar®@sh on interstate and primary state highway
systems beyond the City’s limits but within its ETIJ'he [ETJ] of a municipality with 100,000
or more inhabitants, such as Houston, is ‘the wrparated area that is contiguous to the
corporate boundaries of the municipality and thatlocated within five miles of those
boundaries.” Brooks v. State226 S.W.3d 607, 608 (Tex. App.—Houston [14th Di2007)
(citing Tex. Loc. Gov't Code Ann. § 42.021(5)). ity argues it can prohibit placement of
billboards in the ETJ. RTM argues that it need olmtain permits from the City because it has
obtained permits from the State for erecting anthtaming billboards in the City’s ETJ.

Plaintiff further asserts that the Sign Code cdrrgally or constitutionally be

applied to persons who merely advertise on billdsaand, thus, the City cannot properly fine or

2 Luycx bases her conclusion on the observatiorSigi Administration personnel and data reported by
sign companies maintaining signs in the City asdBTJ. Plaintiff RTM objects to this statement loearsay
grounds. The Court overrules this objection amddithat, based on Luycx’s position as Sign Adrtiaier, it is
within her “sphere of responsibility” to oversed-pfemise sign data maintenance and enforcemeitact See
DIRECTV, Inc. v. Budded20 F.3d 521, 530 (5th Cir. 2005) (citations deaij.
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threaten to fine Plaintiff's advertisers. The Si@ode includes a provision regarding permits,
84605(a), which is instructive on this issue. tdtes:

No person shall erect, reconstruct, alter, relgcateuse a sign

within the sign code application area without fiialving secured a

written permit from the Sign Administrator to do, soibject to the

exceptions set forth in Section 4605(b).
(Doc. 69 Ex. 2 at 001048) (emphasis added).

In a letter dated August 29, 2007, Arturo Michak City Attorney advised John
Ludke, “you, through your billboard advertising WiRTM Media, LLC, are in serious violation
of the City of Houston Sign Code and you may bgestho fines.” (Doc. 75 Ex. 8). The City
Attorney then referenced two provisions from thgy8iSign Code, 84605(a) and §4604(d), and
continued as follows:

The City of Houston has cited the owner of the sRTM Media,

LLC, more than 1,500 times to no avail. This letserves as

notice that 30 days from the date of this lettiee, €ity of Houston

intends to begin issuing citations to the adversiseho “use” these

billboard signs that do not have the proper permits

Copies of the relevant sign ordinance provisiorsyr€Cof Appeals

opinion upholding a $500 fine for “using a signhatit a permit,”

a recent lawsuit filed by the City of Houston, aadist of the

numerous RTM signs in violation are enclosed. bury

advertisement appears on any of these signs, Wwéakit you.

We urge your voluntary cooperation by immediatébpping your
participation in these illegal billboards.

(Id.). A similar letter was sent to each of RTM’'s adigers. Plaintiff contests the City's
interpretation of the term “use” in 84605(a) toaleand fine its advertisers for their failure to
obtain permits. It contends that the Sign Codg oadjuires the “person” who erects, maintains,
owns, or leases the billboard, in other words,géeson who is responsible for and controls the

sign, to obtain a permit.



In its most recent filing, a response to RTM’stimo for summary judgment, the
City makes three arguments with respect to thepntgation of “use” in 84605(a). First, “the
Court should decline to exercise jurisdiction . because the claim entails no constitutional
guestion and is merely a matter of construing allocdinance.” (Doc. 90 at 14-15). Second,
“RTM lacks standing to assert the claim, which iedicated on the purported rights of RTM’s
advertisers rather than RTM itself.td(at 15). Lastly, and most significantly,

[E]ven if RTM had standing to seek a declaratiogarding the

meaning of the Sign Code, the Court should de¢breonsider the

claim becausg¢he City hereby represents that it does not intend

pursue enforcement actions against RTM’s adverigether than

RTM) under current 84605(a) of the Sign Code baggoh the

advertisers’ placement of advertisements on RTMign s

structures

(Id. at 16) (emphasis in original).

. Summary Judgment Standard

A party moving for summary judgment must inforne tcourt of the basis for the
motion and identify those portions of the pleadjmdgpositions, answers to interrogatories, and
admissions on file, together with the affidavifsamy, that show that there is no genuine issue as
to any material fact and that the moving partynstied to judgment as a matter of law. Fed. R.
Civ. P. 56(c);Celotex Corp. v. Catretd77 U.S. 317, 325 (1986hkjart v. Hairston 343 F.3d
762, 764 (5th Cir. 2003). The substantive law gowgy the suit identifies the essential elements
of the claims at issue and, therefore, indicateghvifacts are material Andersonv. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). The initial burdensfain the movant to identify areas
essential to the nonmovant's claim in which theran “absence of a genuine issue of material

fact.” Lincoln Gen. Ins. Co. v. Reynd01 F.3d 347, 349 (5th Cir. 2005). If the movipayty



fails to meet its initial burden, the motion mus @enied, regardless of the adequacy of any
response.Little v. Liquid Air Corp, 37 F.3d 1069, 1075 (5th Cir. 1994) (en banc).

Once the movant meets its burden, however, the neant must direct the
court’s attention to evidence in the record suéiitito establish that there is a genuine issue of
material fact for trial. Celotex 477 U.S. at 323-24. The non-moving party “mistmore than
simply show that there is some metaphysical doslibdahe material factsMatsushita Electric
Indust. Co., Ltd. v. Zenith Radio Car@g75 U.S. 574, 586 (1986) (citing.S. v. Diebold, Inc.,
369 U.S. 654, 655 (1962)). Instead, the non-moypiaugy must produce evidence upon which a
jury could reasonably base a verdict in its favAnderson477 U.S. at 24&ee also DIRECTV
Inc. v. Robson420 F.3d 532, 536 (5th Cir. 2005). To do se, tlbnmovant must “go beyond
the pleadings and by [its] own affidavits or by dsjtions, answers to interrogatories and
admissions on file, designate specific facts thatsthere is a genuine issue for triaWebb v.
Cardiothoracic Surgery Assoc. of North Texas, P.A39 F.3d 532, 536 (5th Cir.1998).
Unsubstantiated and subjective beliefs and conglualbegations and opinions of fact are not
competent summary judgment evidenc#lorris v. Covan World Wide Moving, Ind44 F.3d
377, 380 (5th Cir. 1998)Grimes v. Texas Dept. of Mental Health and MeR®iardation 102
F.3d 137, 139-40 (5th Cir. 1996porsyth v. Barr 19 F.3d 1527, 1533 (5th Cir. 1994krt.
denied 513 U.S. 871 (1994)Topalian v. Ehrman954 F.2d 1125, 1131 (5th Cir. 1992§rt.
denied 506 U.S. 825 (1992). Nor are pleadings summadgment evidenceWallace v. Tex.
Tech Univ, 80 F.3d 1042, 1046 (5th Cir. 1996) (citibdtle, 37 F.3d at1075). The non-movant
cannot discharge his burden by offering vague atlegs and legal conclusionsSalas v.
Carpenter 980 F.2d 299, 305 (5th Cir. 1992)yjjan v. National Wildlife Fed')n497 U.S. 871,

889 (1990). Nor is the court required by Rule &8ift through the record in search of evidence



to support a party's opposition to summary judgmieagas v. Tennessee Gas Pipeline €86
F.3d 455, 458 (5th Cir. 1998) (citirRkotak v. Tenneco Resimgc., 953 F.2d 909, 915-16 & n.7
(5th Cir. 1992)).

Nevertheless, all reasonable inferences mustderdn favor of the non-moving
party. Matsushita 475 U.S. at 587-88see also Reaves Brokerage Co. v. Sunbelt Fruit &
Vegetable C0.336 F.3d 410, 412 (5th Cir. 2003). Furthermdtne,party opposing a motion for
summary judgment does not need to present additesidence, but may identify genuine issues
of fact extant in the summary judgment evidencedpeced by the moving partylsquith v.
Middle South Utilities, In¢.847 F.2d 186, 198-200 (5th Cir. 1988). The nanamg party may
also identify evidentiary documents already intbeord that establish specific facts showing the
existence of a genuine issueavespere v. Niagara Mach. & Tool Works, |n@10 F.2d 167,
178 (5th Cir. 1990). In reviewing evidence favdealbo the party opposing a motion for
summary judgment, a court should be more leniendliowing evidence that is admissible,
though it may not be in admissible forngee Lodge Hall Music, Inc. v. Waco Wrangler Club,

Inc.,831 F.2d 77, 80 (5th Cir. 1988).

[I. Discussion

A. First Amendment

The First Amendment states, “Congress shall makdaw . . . abridging the
freedom of speech[.]” U.S. Const.,, amend. |. The& Process Clause of the Fourteenth

Amendment makes the First Amendment applicabléeédStates.Stromberg v. California283
U.S. 359, 368 (1931). I@entral Hudson Gas & Elec. Corp. v. Public Servn®@on of New
York 447 U.S. 557 (1980), the Supreme Court acknoveédtjtlhe Constitution . . . accords a

lesser protection to commercial speech than tor athrestitutionally guaranteed expressiomd.



at 562-63 (citingOhralik v. Ohio State Bar Ass'd36 U.S. 447, 456, 457 (1978)). Nevertheless
it observed that commercial speech “not only settieseconomic interest of the speaker, but
also assists consumers and furthers the socigtakst in the fullest possible dissemination of
information.” Id. “The First Amendment’s concern for commercial esge is based on the
informational function of advertising,” and, “[c]saquently, there can be no constitutional
objection to the suppression of commercial mess#usdo not accurately inform the public
about lawful activity.” Id. at 563 (citation omitted). “The government may ldarms of
communication more likely to deceive the publicrtiti@ inform it, or commercial speech related
to illegal activity.” 1d. at 563-64 (citations omitted).

No one in the instant case has alleged that therasements on Plaintiff's
billboards were false, misleading, or related kegil activity. Accordingly, the two-prong test
outlined in Central Hudsonshall apply. “The State must assert a substanttatest to be
achieved by restrictions on commercial speechd! “The regulatory technique must be in
proportion to that interest,” and “[t]lhe limitatioon expression must be designed carefully to
achieve the State’s goalltl. The Supreme Court, thus, established the follgwivo criteria to
measure compliance with this requirement:

First, the restriction must directly advance thetesinterest involved; the

regulation may not be sustained if it provides onkyffective or remote

support for the government's purpose. Secondeifjlvernmental interest

could be served as well by a more limited restiitcton commercial

speech, the excessive restrictions cannot survive.

Id. at 564. The restriction does not have to be dastlrestrictive means available, but there
must be a reasonable fit between the governmept$sg@nd the means chosen to accomplish

those goalsBoard of Trustees of State University of New Yoikox 492 U.S. 469, 480 (1989).

In the instant case, therefore, the issue is wihelieze is a “reasonable fit” between the City’s
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interests in aesthetics, traffic safety, and pitotgcproperty values and the distinction made
between commercial and noncommercial signs in ihgsGSign Code.

In support of its First Amendment claim, RTM edlj almost exclusively, o@ity
of Cincinnati v. Discovery Network, Inc507 U.S. 410 (1993). In that case, the City of
Cincinnati had an ordinance banning newsracks doigproperty that contained commercial
publications while allowing those with noncommerguablications. The City of Cincinnati
argued that this regulation would result in manydenewsracks, thereby increasing safety and
aesthetics in the city. Discovery Network, IncDigcovery Network”), which advertised its
adult educational, recreational, and social programa free magazine that was distributed on
newsracks in Cincinnati, sued the city assertirgy uhconstitutionality of the ordinance. The
Supreme Court determined,

In the absence of some basis for distinguishingwéen

“newspapers” and “commercial handbills” that isekgnt to an

interest asserted by the city, we are unwilling rexognize

Cincinnati's bare assertion that the “low value” acmmercial

speech is a sufficient justification for its seleetand categorical

ban on newsracks dispensing “commercial handbills.”
Id. at 428. The Supreme Court further noted, “[t]itg bas asserted an interest in [a]esthetics,
but respondent publishers’ newsracks are no greateyesore than the newsracks permitted to
remain on Cincinnati’'s sidewalks. Each newsrack,etwbr containing ‘newspapers’ or
‘commercial handbills,” is equally unattractiveld. at 425. The Supreme Court concluded,

Not only does Cincinnati's categorical ban on comuia

newsracks place too much importance on the distimdietween

commercial and noncommercial speech, but in thise,cdhe

distinction bears no relationshivhatsoeverto the particular

interests that the city has asserted. It is tlheeefn impermissible
means of responding to the city’s admittedly legéte interests.
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Id. at 424 (emphasis in origindl).

This case is, however, distinguishable. The &ugrCourt irDiscovery Network
found that there was ample support in the recorcbteclude that the City of Cincinnati did not
establish a reasonable fit as requiredAox. Id. at 417 (citingFox, 492 U.S. at 480). The
Supreme Court stated,

[tihe ordinance on which [the City of Cincinnatglied was an
outdated prohibition against the distribution ofy acommercial
handbills on public property. It was enacted |dmgfore any
concern about newsracks developed. Its apparepboge was to
prevent the kind of visual blight caused by littgyj rather than any
harm associated with permanent, freestanding dsspgrdevices.
The fact that the city failed to address its relgenteveloped
concern about newsracks by regulating their sizbaps,
appearance, or number indicates that it has notefiady
calculated” the costs and benefits associated thighburden on
speech imposed by its prohibition. The benefibéoderived from
the removal of 62 newsracks while about 1,500-2,@90ain in
place was considered “minute” by the District Coamtd “paltry”
by the Court of Appeals. We share their evaluabbrihe “fit”
between the city's goal and its method of achieiting

Id. at 417-18 (footnote omitted). By contrast, theyQiere has addressed its concern about
billboards by regulating their size, shape, appegaaand number. This illustrates that the City
has strongly considered both the positive and negaffects its prohibition. Additionally, the

benefits derived from the prohibition of off-premisommercial signs has neither been “minute”
nor “paltry” as is demonstrated by the 50.64% aBd®%1% decrease in sign faces and sign

structures, respectively, from 1980 until 2008.isTik drastically different than the minor effect

% Additionally, the Court considered and rejectes @ity of Cincinnati’'s argument that the newsrack
ordinance was a content neutral restriction bec&bsgenterests in safety and aesthetics thatriteseare entirely
unrelated to the content of respondents’ publicetibld. at 429. The Court determined that the ordinanae w
neither content neutral nor a valid time, placemanner restriction on speech: “Under the citylwsrack policy,
whether any particular newsrack falls within the limdetermined by the content of the publicatiesting inside
that newsrack.”ld.
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the newsrack ordinance had Discovery Network and RTM’'s reliance on that case is
misplaced.

In addition toDiscovery Networlbeing distinguishabléyletromedia, Inc. v. City
of San Diegp453 U.S. 490 (1981), is applicable to the instase. The ordinance challenged in
Metromediapermitted onsite commercial advertising, but ittpbited other commercial and
noncommercial advertising which used fixed-struetsigns unless it was covered by one of the
ordinance’s twelve exceptions. The Supreme Caud,plurality opinion, found that, insofar as
the ordinance regulated commercial speech, itfeatishe Central Hudsontest. The Court
found that improving traffic safety and the appeasof the city were substantial government
goals and that the ordinance was no broader theassary to accomplish such godid. at 508.

Finally, various other courts have upheld simgadinances to the one at issue
here, by relying orMetromediaand/or by distinguishin@iscovery Network For example, in
Paradigm Media Group v. City of IrvindNo. 3:01-CV-612-R, 2002 WL 1776922 (N.D. Tex.
July 30, 2002), the issue presented was whethe€itiyeof Irving’s commercial billboard ban,
which provided exceptions for, among other thinggdyertising structures on the same site as
large sports facilities, violated the First AmendmeThe district court, relying oNMetromedia
and its application of the commercial speech fraorevof Central Hudsondetermined that the
ordinance was narrowly tailored and passed cotisiiial muster:

If the city has a sufficient basis for believingathbillboards are

traffic hazards and are unattractive, then obviptls# most direct

and perhaps the only effective approach to solviregproblems

they create is to prohibit them. The city has goodurther than

necessary in seeking to meet its ends. [ljndeetas stopped

short of fully accomplishing its ends: It has nablubited all

billboards, but allows onsite advertising and soméer
specifically exempted signs.
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Paradigm Media Group2002 WL 1776922, at *7 (quotingetromedia 453 U.S. at 508; citing
Members of City Council of Los Angeles v. Taxpaj@r¥incent 466 U.S. 789, 810-16 (1984)).
In Paradigm Media Groupthe court found that there were “opportunitiesdommercial speech
through the medium of signs [which] assure thathsieem of expression is not suppressed,
while at the same time the prohibition on new loillds effectively advances the City's aesthetic
objectives.” I1d. The court, therefore, found that the City of hyiwas entitled to summary
judgment on Plaintiff's First Amendment claim, atheé Fifth Circuit affirmed this decisiornSee
Paradigm Media Group, Inc. v. City of Irving5 Fed. Appx. 509 (5th Cir. 2003).

Other cases from outside of the Fifth Circuibgisovide persuasive authority on
this issue. For example, Riel v. City of Bradford485 F.3d 736 (3rd Cir. 2007), the court
found that city ordinances regulating the displdycommercial and noncommercial signs on
private property without first obtaining a permiere constitutional under the First Amendment.
In addressing the issue of whether a city’s go#ts its methods of achieving such goals, the
Riel court stated,

[a]s the City has explained, “the vast majoritysafns within the

City and the Historic District are commercial sigaad such signs

tend to be erected for longer periods of time amditto be larger

and more elaborate in design.” Thus, regulatings¢haigns

directly advances the interests asserted by thg, Gihd the

provisions do not fall because of the holding Miscovery

Network
Id. at 753 (citing toGlobe Newspaper Co. v. Beacon Hill Architecturah@o'n,100 F.3d 175,
190 (1st Cir. 1996) (upholding a regulation protiiyg commercial news racks in an historic

Boston neighborhood because the benefit was natdtai and “paltry” as it was ibiscovery

NetworR; Infinity Outdoor, Inc. v. City of New York65 F.Supp.2d 403, 420 (E.D.N.Y. 2001)

* The City of Irving ordinance allowed outdoor adising in three circumstances: “(1) onsite monument
and pole signs; (2) on billboards and advertisingcsures that pre-existed the ban adopted on 3uh@99; and (3)
prospectively, on advertising structures at sprdsities.” Id. (footnote omitted).
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(holding that a billboard regulation that distingjued between off-site commercial signs and off-
site noncommercial signs did not fall undascovery Networkecause the regulation had “more
than a minimal impact on the overall number ofdmérds”)).

Accordingly, the Court accepts the City’s arguinéat there is a “reasonable fit”
between the distinction between commercial and owmeercial speech and its goals of
aesthetics, traffic safety, and protecting properjues. The Court, therefore, finds that the
City’s Sign Code is constitutional under the FAstendment.

B. Equal Protection Clause

The Equal Protection Clause of the Fourteenth Ammemd states, “[n]Jo State
shall . . . deny to any person within its juristhatthe equal protection of the laws.” U.S. Cgnst.
amend. XIV. In its motion for summary judgmentaiBtiff RTM argues that the Sign Code’s
distinction between commercial and noncommercgthsiviolates the Equal Protection Clause.
“Because regulation of commercial speech is subjectintermediate scrutiny in a First
Amendment challenge, it follows that equal protaticlaims involving commercial speech also
are subject to the same level of reviexChambers v. Stenget56 F.3d 397, 401 (6th Cir. 2001)
(citing R.A.V. v. City of St. Paub05 U.S. 377, 385 n. 4 (1992) (noting that thetFmendment
underlies the Court's equal protection analysispdrict scrutiny is clearly inappropriate.See
Dunagin v. City of Oxford, Miss718 F.2d 738 (5th Cir. 198321{ bang. The Court found that
the Sign Code satisfied the intermediate scrutitgndard set forth inCentral Hudson
Accordingly, the Court finds that Plaintiff’'s equadotection claim must also fail.

C. Due Process Clause

Under the regulations issued pursuant to the Fetigghway Beautification Act,

the State is authorized to “set criteria for slimhting, and spacing of outdoor advertising signs
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located in commercial or industrial zoned or unzbrageas . . . adjacent to Interstate and
Federal-aid primary highways.” 23 C.F.R. § 750(&06 Additionally, “[i]f the zoning authority
has been delegated, extraterritorial, jurisdictioder State law, and exercises control of outdoor
advertising in commercial and industrial zones initiis extraterritorial jurisdiction, control by
the zoning authority may be accepted in lieu okagrent controls in such areas.” 23 C.F.R. §
750.706(c)(3). Plaintiff argues that federal regioins do not allow the State, without risking
highway funding, to cede control of signs alongef@dly funded highways in the ETJ if the City
does not zone the ETJ. Under the regulationsetbie, Plaintiff asserts that the City cannot
assume control of signs in the ETJ from the Staeabse the City does not have zoning.
Additionally, Plaintiff maintains that since theas has not, in fact, ceded control of the ETJ to
the City and because the State does issue perarmitbilfboards in the ETJ, Plaintiff is not
required to seek an additional permit from the €ity

The Due Process Clause of the Fourteenth Amendstates, in pertinent part,
“[n]o state shall . . . deprive any person of lifberty, or property, without due process of law.”
U.S. Const., amend. XIV. In the instant case,Baialleges the City acted without any legal
basis to deprive Plaintiff of its property and degtits business. A resolution of this issue turns
on whether the City or the State, at all relevames, maintained control over the City’s ETJ.
Because Plaintiff asks the Court to order reliett twould likely interfere with the ongoing state
court action ofCity of Houston v. Brooks, et glCause No. 2007-42941), the Court declines to

decide this issue under the doctrine announcéatbunger v. Harris401 U.S. 37 (1971).

® Plaintiff notes that a new law was enacted in28@7 session of the Texas Legislature which fortigs
Texas Department of Transportation from issuingeemit in the City or in the ETJ unless the City lssued a
permit. Tex. Transp. Code § 391.068.
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“The Youngerdoctrine, which counsels federal-court abstentitren there is a
pending state proceeding, reflects a strong paigginst federal intervention in state judicial
processes in the absence of great and immediaanable injury to the federal plaintiff.”
Moore v. Sims442 U.S. 415, 423 (1979) (citirfsamuels v. Mackeld01 U.S. 66, 69 (1971)).
Youngerabstention “is generally deemed appropriate [whesgumption of jurisdiction by a
federal court would interfere with pending stateqaedings, whether of a criminal, civil, or even
administrative character."Louisiana Debating and Literary Ass’n v. City ofWiN©rleans 42
F.3d 1483, 1489 (5th Cir. 1995) (quotidéprd of Faith World Outreach Center Church, Inc. v.
Morales 986 F.2d 962, 966 (5th Cirgert. denied510 U.S. 823 (1993)). The Court must apply
the following three-prong test to determine whetfleungerabstention applies: “(1) the dispute
must involve an ‘ongoing state judicial proceediiig) an important state interest in the subject
matter of the proceeding must be implicated, andtlig state proceedings must afford an
adequate opportunity to raise constitutional cimgiés.” Texas Ass’'n Bus. v. Earl888 F.3d
515, 519 (5th Cir. 2004) (citing/ightman v. Tex. Supreme @4, F.3d 188, 189 (5th Cir.1996)).
If all three elements of this test are met, the i€ooust abstain unless one of the following
exceptions applies:

(1) the state court proceeding was brought in &t br with the purpose

of harassing the federal plaintiff, (2) the statatuge is “flagrantly and

patently violative of express constitutional prahdns in every clause,

sentence, and paragraph, and in whatever manneagaidst whomever

an effort might be made to apply it,” or (3) apption of the doctrine was

waived.

Id. (citations omitted).
Facial challenges to statutes on First Amendmeoairgfs have been exempted

from the abstention doctrine, which, itself, is€texception and not the ruleColorado River

Water Conservation Dist. v. United Statd@4 U.S. 800, 813 (1976). The Supreme Court has
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held that “the abstention doctrine is inappropriate where . . . statutes are justifiably attacke
on their face as abridging free expression[[Pombrowski v. Pfister380 U.S. 479, 489-90
(1965). In cases involving facial challenges basedhe First Amendment, the Supreme Court
has been “particularly reluctant to abstai€ity of Houston v. Hill482 U.S. 451, 467-68 (1987)
(citations omitted). “In such case][s] to force ghaintiff who has commenced a federal action to
suffer the delay of state-court proceedings miggeli effect the impermissible chilling of the
very constitutional right he seeks to protectd’ (quotingZwickler v. Koota389 U.S. 241, 252
(1967)). In the instant case, the Court declireditstain from exercising jurisdiction at the time
it issued the preliminary injunction because thg/€iSign Code was being attacked on First
Amendment grounds. Now that the Court has decibdedconstitutional issue, it shall abstain
from exercising jurisdiction over Plaintiff's dueqeess claim for the reasons set forth below.

First, this dispute involves the ongoing state giadi proceeding ofCity of
Houston v. Brooks, et alCause No. 2007-42941) in the 295th District CadirHarris County,
Texas, which includes causes of action for publisance, violations of two different provisions
of the Sign Code, and unjust enrichment. The E€itgfgument in state court is that the
defendants knowingly and intentionally violated &ign Code and that these violations resulted
from the defendants’ construction and maintenarfceffepremise signs within the City’s ETJ
and their failure to secure written permits frore ity for these signs. Therefore, in order for
the state court to resolve the City’s claim, it @@s that it must determine which entity, the State
or the City, maintained control of the City’s ETJ.

Second, the Court finds that an important staerést in the subject matter of the
proceeding irCity of Houston v. Brooks, et as implicated. Texas has a significant interast i

overseeing billboard construction on its highwags, these structures affect traffic safety,
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property values, and aesthetics. Additionally, 8&xn order to be eligible for federal funding,
must ensure that its highways conform to federquirements. Therefore, issues as to which
entity oversees and grants permits for billboandthe City’s ETJ and whether the conduct of the
defendants irCity of Houston v. Brooksonstitutes a public nuisance and a violationhaf t
City’s Sign Code are of critical importance to Texa

Finally, the parties have an adequate opportunitaise constitutional challenges
in the state court action @ity of Houston v. BrooksAdditionally, the Court notes that, based
on the briefing submitted to the Court, it appetdnat RTM’s due process claim is one that
involves a constitutional question under Texasy@sosed to federal, lafv.It seems, therefore,
that Texas state court would be the more appr@pratum in which to address Texas
constitutional issues. Consequently, the Courelhye@bstains from addressing Plaintiff's due
process claim in the instant case.

D. Applicability of the Sign Code to Advertisers

Lastly, Plaintiff argues that the Sign Code canlegally or constitutionally be
applied to persons who merely advertise on billdsar This argument is based on Plaintiff's
interpretation of the term “use” in 84605(a) of t@éy’s Sign Code. RTM contends that the
Sign Code only requires the “person” who erectsintams, owns, or leases the billboard, in
other words, the person who is responsible foramdrols the sign, to obtain a permit. Plaintiff

concludes, therefore, that the City cannot propkmky or threaten to fine Plaintiff's advertisers.

® RTM argues, “[a]s the State of Texas, and notGhg of Houston, controlled the regulation of signs
the extraterritorial jurisdiction, once the Statedhissued a permit for the erection of a sign, @ity could not
nullify that action by forbidding the sign to beseted or by punishing the person who erected tire"si(Doc. 89 at
9). RTM further states, “[a] city cannot ‘makeeilial that which is legal under the laws of the&StdtTexas,” as it
cites toCity of Wichita Falls v. Abell566 S.W.2d 336, 339 (Tex. Civ. App. — Ft. Wor8v&, writ ref'd n.r.e.) and
City of Baytown v. Angefi69 S.W.2d 923, 925 (Tex. Civ. App. — HoustontilBist.] 1971, writ ref'd n.r.e.).1d.).
Both of these cases stand for the propositiondhaunicipal ordinance that is inconsistent withestaw violates
the Texas Constitution.
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Based on language in the City’s response to PiBsntinotion for summary
judgment, wherein the City represents thiatdbes not intend to pursue enforcement actions
against RTM’s advertisers (other than RTM) underent 84605(a) of the Sign Code based
upon the advertisers’ placement of advertisement®®M’s sign structurg’s (Doc. 90 at 16)
(emphasis in original), the Court declines to resdhe proper interpretation of the term “use” in
84605(a) to ascertain whether it should, in fagplyto Plaintiff's advertisers.

V. Conclusion

Accordingly, it is hereby

ORDERED that Defendant’'s motion (Doc. 69) is GRAND'End Plaintiff's
motion (Doc. 89) is DENIED. ltis further

ORDERED that, because the City has represented“ithdbes not intend to
pursue enforcement actions against RTM’s advesti§gher than RTM) under current 84605(a)
of the Sign Code based upon the advertisers’ planerof advertisements on RTM’s sign
structures” (Doc. 90 at 16) (emphasis omitted), @iy is prohibited from pursuing such

enforcement actions.

SIGNED at Houston, Texas, this 29th day of Septm?2008.

-

Wc/—/ﬁ*b._‘

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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