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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ROBERT BALLARD, }
TDCJ-CID NO.1534846, }
Plaintiff, }
V. } CIVIL ACTION H-08-0567
HEDWIG VILLAGE POLICE }
DEPARTMENT,et al, }
Defendants. }

OPINION ON PARTIAL DISMISSAL

Plaintiff Robert Ballard, a state inmate incaated in the Texas Department of
Criminal Justice-Correctional Institutions DivisiqgfiTDCJ-CID”), proceedingpro se and in
forma pauperisfiled this civil rights complaint alleging thaaw enforcement personnel violated
his civil rights while effectuating his arrest. fleedants Steven Wayne Packard, Dale Edward
Lusk, and Frank Schulgen have filed a motion fonsary judgment and defendant D.R. Neck
has filed a motion for summary judgmén®laintiff has also filed a summary judgment motio
For the reasons to follow, the Court will grantetedants Lusk, Packard, and Schulgen’s motion
for summary judgment, and grant in part and denypant defendant Neck’'s and plaintiff
Ballard’s motions for summary judgment.

BACKGROUND

Law enforcement officers from the Hedwig Villageolice Department
(“HVPD”), Spring Valley Police Department (“SVPD”)and Memorial Villages Police
Department (“MVPD”) were dispatched to an officalthng around 1:30 a.m. of September 23,
2007, to investigate a possible burglary. (Dodkatries No.50, page 2; No.52-4, page 3).

While searching the first floor of the building, D Officers Dale Lusk and Frank Schulgen

! The Court did not order service of process orother defendants to this suit.
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and SVPD Sgt. Warren G. Obenland saw a suspeag ggira stairwell; not knowing the number
of suspects or whether they were armed, the officequested a K-9 team to facilitate a search
of the building. (Docket Entries No. No.14, pagk 8lo.50, pages 2, 6; No.50-3, page 2).
Shortly thereafter, the City of Houston Police Dé#ypent (“HPD”) K-9 team, consisting of
Officer D.R. Neck and the canine Artus, joined LuSkhulgen, and MVPD Officer Webb (“the
attending officers”) in their search of the builginWithin fourteen minutes or less after the K-9
team arrived at the building, HVPD Officer Lusk &bd SVPD Sgt. Obenland that plaintiff was
in custody. (Docket Entries No.14, page 7; No.p@ges 2, 6; No.50-3, page 2; No.52-14;
No.52-15; No.52-17, page 3; N0.56-8, pages 5-6)wo Tninutes later, Lusk requested an
ambulance to treat a dog bite wound. (Docket ENmY50-3, page 2). MVPD Officer Webb
escorted plaintiff down two flights of stairs topatrol car. (Docket Entries No.50, pages 3,
No.52-17, page 5; No. 56-8, page 10). Within mesumedics were on the scene and examined
plaintiff. (Docket Entry No.70, page 6). The Ki®am and Lusk continued the search of the
third floor of the building to determine if thereeve other hidden suspects; finding no others the
K-9 team walked down the stairs to the patrol viehi¢Docket Entries No.50, page 3; No.52-17,
pages 5-6).

From the patrol car, SVPD Sgt. Obenland obsetlhatplaintiff's facial features
were similar to those of a suspect in another lumygin the area and he asked plaintiff at the
scene if he was the same person. (Docket Entrp(N®, pages 2-3). Plaintiff denied his
involvement. Id.). HVPD Officer Lusk drove plaintiff to the Hedwidillage Jail (“HV Jail”).
(Id., page 3). Obenland met plaintiff at the HV Jaihere he photographed plaintiff and the

tools recovered from the burglary for the SVPD’sdstigation of the prior burglary. Id).



Plaintiff refused to talk with Obenland about theop burglary without an attorney present.
(1d.).

HVPD Detective Steven Packard was called to igate the September 23,
2007 burglary and to see if it was connected witstrang of burglaries in the area. (Docket
Entry No.50, pages 8-9). After viewing the scend meeting with the owner of the building,
Packard attempted to interview plaintiff at the H¥il. (d., page 9). Plaintiff indicated that
without an attorney, he had nothing to sald.)( Packard retained a water bottle from which
plaintiff had been drinking to possibly obtain DN&idence because he suspected plaintiff had
committed other burglaries. (Docket Entries Nofdge 15; No. 50, pages 8-9; N0.56-6, page
9).

Around 12:30 p.m. the same day, HVPD Officer Butight transferred plaintiff
to the Harris County Jail (“*HC Jail”), where an daty nurse advised Wright to have medical
personnel at Ben Taub Hospital examine plaintiffigiries. (Docket Entry No.50-4, page 5).
Wright transported plaintiff to the hospital andited with him in the emergency room until he
was relieved by HVPD Officer Carlos Gallo. (Doclettry No.50-4, pages 1, 5). Plaintiff was
examined by medical personnel and his wounds ttegfeocket Entry No.54-3, pages 6, 8. 11).
HVPD Officer Jaime Exley relieved Gallo and latemisported plaintiff to the HC Jail, where he
was pronounced “fit for jail.” (Docket Entry No.50 pages 3-4).

On October 13, 2008, plaintiff was convicted, m@oplea of guilty, to burglary of
a building with the intent to commit theft in causember 1184428 in the 263rd District Court of
Harris County, Texas. (Docket Entry No.52-7). \M&s sentenced to six years confinement in

TDCJ-CID. (d.).



In the pending action, plaintiff claims that th&#ending officers and the K-9
officer executed a plan by which the police doguarattacked plaintiff after plaintiff was cuffed
and compliant because of some racial animus armddbespired to cover up their “hate crime”
by falsifying police reports. (Docket Entries NoNo0.9, No.17). Plaintiff also claims he was
denied medical care for his injuries at the scam @uring his detention in the HV JailldJ).
Plaintiff seeks a public apology from the attendoffjcers and Officer Neck, termination of
their employment, and an order directing that anahicharges be filed against them. (Docket
Entry No.1). He also seeks compensatory and penitamages from the following defendants:

1. The City of Houston for the excessive force usedifiycer Neck
and the canine, for falsifying reports, and forgtdicies, customs,
and training regarding the use of deadly and exoeésrce;

2. HPD Chief Harold Hurtt for gross negligence in mging police
personnel, for failing to take appropriate disaiply action after
learning of civil rights violations, and for contimg polices with
respect to training and supervision of police pensd;

3. HPD Officer D.R. Neck for all of plaintiff's injugs resulting from
the excessive force assault and for falsifyingqeoteports;

4. The City of Hedwig Village for plaintiff's injuriesvhile plaintiff
was in HVPD’s custody resulting from the use ofessive force,
for failing to provide him with medical servicesnd for
implementing policies resulting in poor trainingdasupervision of
police officers;

5. HVPD Chief Dave M. Barber for gross negligence ianaging
police personnel, for failing to take appropriatscgplinary action
after learning of civil rights violations, and foontinuing polices
with respect to training and supervision of poliesonnel;

6. HVPD Detective Steven Wayne Packard for denyingnpfa
medical treatment while conducting an illegal inbgation and
illegal search and seizure from the water bottle fan falsifying a
police report;



7. HVPD Officer Dale Edward Lusk, the arresting officdor
participating in the excessive force assault, degnymedical
treatment, and falsifying police reports and resprd

8. HVPD Officer Frank Schulgen, the officer assistingthe arrest,
for participating in numerous civil rights violatis and for failing
to prevent, stop, or report the use of excessiveefand denial of
medical treatment;

9. The City of Spring Valley for the failure of its @hoyees to stop
the use of excessive force and to report the gpfits violations;

10. SVPD Chief Gary Finkleman for gross negligence ianaging
police personnel,

11. SVPD Sgt. W.G. Obenland for failing to report unfahacts and
to prevent or stop such violations, for participgtin the cover-up,
for conducting an illegal interrogation and photggting plaintiff
with knowledge that plaintiff needed medical treai

12.  SVPD Officer H. Kincaid for failing to prevent, gtpor report
civil rights violations and for participating indglcover-up;

13.  Memorial Villages Police Department (“MVPD”) foreffailure of
its officers to take appropriate action by prevegtistopping, or
reporting unlawful acts and for its policies tha&sult in poor
training and supervision of police personnel,

14. MVPD Chief John Doe for gross negligence in manggmolice
personnel who are responsible for civil rights &tains;

15. MVPD Officer Webb for failing to prevent, stop, aeport
violations and for participating in the cover-upga

16. MVPD Officers John Does for failing to prevent, gtar report
violations and for participating in the cover-up.

(Docket Entries No.1, No.17).
MVPD defendants Lusk, Schulgen, and Packard nimveummary judgment on
grounds that they are entitled to qualified immwypnite., their actions were not objectively

unreasonable either to the use of force, the aroesvith securing medical care for plaintiff.



(Docket Entry No.48). HPD defendant Neck seeksismnidsal of plaintiff's claim that he
actively participated in a cover-up by falsifyingports on grounds that such claim is barred by
Heck v. Humphrey (Docket Entry No0.32). Neck also moves for summadgment on grounds
that plaintiff has not stated a viable claim fos Imjuries and that plaintiff's conspiracy claim
regarding a police cover-up does not survivelexk v. Humphreyxhallenge. (Docket Entry
No.52). Neck has also asserted the defense offigdaimmunity and filed a counterclaim
seeking attorney’s feesld().

Plaintiff moves for summary judgment on the gruhat there are no issues of
material fact with respect to the facts allegetigpleadings. (Docket Entry N0.56).

DISCUSSION

To be entitled to summary judgment, the pleadiags summary judgment
evidence must show there is no genuine issue asytanaterial fact and the moving party is
entitled to judgment as a matter of lawebFR. Civ. P. 56(c). The moving party bears the
burden of initially pointing out to the court thadis of the motion and identifying the portions of
the record demonstrating the absence of a genssoe ifor trial. Duckett v. City of Cedar Park,
Tex, 950 F.2d 272, 276 (5th Cir. 1992). Thereaftdre‘burden shifts to the nonmoving party to
show with ‘significant probative evidence’ that theexists a genuine issue of material fact.”
Hamilton v. Seque Software, In232 F.3d 473, 477 (5th Cir. 2000) (quoti@gnkling v. Turner
18 F.3d 1285, 1295 (5th Cir. 1994)).

A plaintiff seeking relief under 42 U.S.C. § 1988ist establish two essential

elements: that the conduct complained of was caradhunder color of state law, and that the



conduct deprived the plaintiff of rights securedtbg Constitution or laws of the United States.
Hernandez v. MaxwelB05 F.2d 94, 95 (5th Cir. 1990).

Falsified Records and Conspiracy to Cover-Up

Plaintiff contends because he is African-AmerjcKr9 Officer Neck and the
attending officers allowed the police dog to biienhafter he was cuffed and compliant and
conspired to cover this “hate crime” by falsifyitigeir police reports. (Docket Entry No.17). In
his motion for summary judgment, plaintiff allegbat “defendants falsified reports to cover-up
their civil rights violation and hate crimes.” (Eket Entry No.56, page 12).

The mere existence of a falsified police repasesi not, by itself, violate a
plaintiff's federal rights. Nowell v. Acadian Ambulance Sert47 F.Supp.2d 495, 505 (W.D.
La. 2001). “[T]here is no right to a completelycarate police report.”"Smith v. Patrj 99 Fed.
Appx. 497 (5th Cir. 2004). However, a convictidotained by a knowingly false police report
violates the criminal defendant’s due process sigtiterefore, a police officer who files a false
police report upon which a conviction is obtainexksl not enjoy qualified immunityBrown v.
Miller, 519 F.3d 231, 237 (5th Cir. 2008). Plaintiff dogot allege that he was wrongfully
convicted of burglary based on these reports.

Plaintiff, nevertheless, claims that discrepamdietween the original incident
reports and the officers’ affidavits prove that theident reports were falsified. (Docket Entry
No.56). The “discrepancies and omissions” to wiptintiff cites the court are minor and do
not constitute probative evidence that Officersi,udeck, or any other defendant falsified the

police reports.



Plaintiff also claims that Neck failed to mentitte use of force in the September
23, 2007, Houston Police Patrol Canine Outside AgdRequest (Details of Deployment) and
the September 24, 2007, HPD Information Reportryr ather report. (Docket Entry No.56,
page 8, citing to Docket Entry No.56-4, pages 4-Bhe record, however, reflects that Officer
Neck generated three reports on September 24, 20@vhich he referenced the work of the
canine team in searching the building for a busgkrspect. (Docket Entries No.52-14, 52-15,
No.52-16).

Plaintiff's contention that Neck and the atterdofficers conspired to falsify the
police records to cover their alleged “hate criraad civil rights violation is also speculative and
conclusory. To establish a § 1983 cause of adtas®d upon conspiracy, a plaintiff must allege
facts that, liberally construed, establish (1) de&nts’ participation in a conspiracy involving
state action, and (2) a deprivation of his cights in furtherance of the conspiracy by a party to
the conspiracyPfannstiel v. City of Marion918 F.2d 1178, 1187 (5th Cir. 1998progated on
other grounds by Martin v. Thoma&73 F.2d 449 (5th Cir. 1992). Plaintiff mustaathow that
the conspirators had an agreement to commit agalllact that resulted in the plaintiff's injury.
Arsenaux v. Robert§26 F.2d 1022, 1024 (5th Cir. 198Zhomas v. City of New Orleans87
F.2d 80, 83 (5th Cir. 1982).

Other than plaintiff's claim that the attendinificers (but not Neck) taunted him
with racial slurs before the dog bit him and hisetvation that the officers were huddled
together and talking as he lay in the back seah®fpatrol car, plaintiff states nothing to show
that the officers engaged in any kind of discussibmade any kind of agreement to cover their

“alleged civil rights violation or hate crime” bwlkifying police records. (Docket Entry No.17).



Defendants Neck’s and Lusk’s summary judgmentonds show that the
attending officers and Neck did not know each qthexd not worked together before the
incident, and have not spoken since the incidéDiocket Entries No.50, pages 2-3; No.52-17,
pages 3, 6). Neck attests that no one “orderedsnggested to me that the canine assault”
plaintiff and that he was not involved in any conagy to cover up a hate crime. (Docket Entry
No.52-17, page 6). Officer Lusk attests that ek ribt order or direct the dog to attack or use
force against plaintiff and that the officers didtrdiscuss the canine force before the event
because there was not time for such discussidd., fage 3). Plaintiff presents nothing to
contravene this summary judgment proof.

Moreover, the record reflects that no officer teen charged with a criminal
offense for his conduct in effectuating plaintiffarest in the office building that plaintiff
burgled® This Court lacks the authority to subject a perspcriminal prosecutionSee U.S. v.
Jones 287 F.3d 325, 334 (5th Cir. 2002) (observing tinat authority to determine whether a
person is subject to prosecution for a criminalen$e lies solely with state or federal
prosecutors). Therefore, plaintiff's request ttte# Court order that criminal charges be filed
against defendants will be denied.

Without more, plaintiffs claims of falsified reocds and a conspiracy are
conclusory, unsupported, and insufficient to raasgenuine issue of material fact precluding

summary judgment. Defendants are entitled to sumioagment dismissing plaintiff's claims

2 The Court observes that the Texas Hate Crimespglies only to enhance punishment after a crintiiel where
the fact-finder enters an affirmative finding thlaé conduct was motivated by a bias or prejudiseeTex. CODE

CRIM. PROC. ANN. art. 42.014; EX. PEN. CODE ANN. § 12.47. Furthermore, HPD K-9 Officer Neck aliebat he
did not commit a hate crime against plaintiff ahdtthe was not involved in any conspiracy to cayera hate
crime. (Docket Entry No.52-17, page 6).



that defendants engaged in a hate crime and cexsfarcover-up the crime by falsifying police
reports. Plaintiff's motion for summary judgmenmt this ground will be denied.

Qualified Immunity

Defendants assert the affirmative defense ofifigglimmunity for monetary
damages against them in their individual capacit@ocket Entries N0.48, page 2; No.52, page
4). “Qualified immunity is ‘an entitlement not tstand trial or face the other burdens of
litigation.” Saucier v. Katz533 U.S. 194, 199-200 (2001) (quotiNtitchell v. Forsyth 472
U.S. 511, 526 (1985)). Qualified immunity “prov&dl@ample protection to all but the plainly
incompetent or those who knowingly violate the lawMalley v. Briggs 475 U.S. 335, 341
(1986).

“To rebut the qualified immunity defense, theipléf must show: (1) that he has
alleged a violation of a clearly established cduastnal right, and (2) that the defendant’s
conduct was objectively unreasonable in light adady established law at the time of the
incident.” Waltman v. Paynes35 F.3d 342, 346 (5th Cir. 2008) (footnote oedjt The Court
has discretion “in deciding which of the two prorgghe qualified immunity analysis should be
addressed first in light of the circumstances mphrticular case at handPearson v. Callahan
- U.S. —, 129 S.Ct. 808, 818 (2009).

Excessive Force

Plaintiff claims that K-9 Officer Neck orderedetitzanine Artus to bite him after
he was cuffed and compliant and that such gratsitose of force violates the Fourth
Amendment. (Docket Entry No.17, page 3). He alsarges that Officers Lusk and Schulgen

were willing participants in the use of force besmauhey “did not attempt to prevent, stop, or

10



report excessive force.” Id)). Plaintiff moves for summary judgment on grourtat the
officers’ actions were racially motivated, deliberand inspired by malice; he also contends the
officers’ actions constitute an “abuse of officdwer that shocks the conscience.” (Docket
Entry No.56, page 9).

Defendants HVPD Officers Lusk and Schulgen mawestimmary judgment on
grounds that the only force used against plairntifier than the force Lusk used to handcuff him,
was the force expended by the dog to persuadetiffi?ancomply with the officers’ commands.
(Docket Entry No.49, page 8). Lusk and Schulgemtam the dog was solely directed by HPD
Officer Neck and that they had neither the abitityr did they try to direct the dog to attack
plaintiff. (Id., pages 5, 8-9).

HPD Officer Neck moves for summary judgment omumds that plaintiff's
claims of physical injuries are not supported by hmedical records or the videotape of the
events following the arrest. (Docket Entry No.pages 14-17). Neck contends that the police
dog was the only “employee” that made contact ithintiff and that plaintiff misinterpreted
the procedures employed by Neck to disengage thaea(d., pages 17-21).

Claims of excessive force during the course ohapst are analyzed under the
Fourth Amendment and its “reasonableness” stand@ham v. Conngr490 U.S. 386, 395
(1989). “As in other Fourth Amendment contextswhueer, the ‘reasonableness’ inquiry in an
excessive force claim is an objective one: thestijoe is whether the officers’ actions are
‘objectively reasonable’ in light of the facts acidcumstances confronting them, without regard
to their underlying intent or motivation.ld. at 397. In that regard, a certain amount ofdasc

obviously reasonable when a police officer apprdeendangerous, fleeing suspe$te Scott v.

11



Harris, 559 U.S. 372 (2007). To establish a claim ofesste force under the Fourth
Amendment, a plaintiff must demonstrate that heldessn seized and that he sustained an injury,
which resulted directly and only from a use of ®tbat was clearly excessive to the need, and
the force used was objectively unreasonalbllares v. City of Palaciqs381 F.3d 391, 396 (5th
Cir. 2004). “In evaluating excessive force claimsurts may [also] look to the seriousness of
injury to determine ‘whether the use of force copldusibly have been thought necessary, or
instead evinced such wantonness with respect tarrtpestified infliction as is tantamount to a
knowing willingness that it occur."Deville v. Marcantel 567 F.3d 156, 168-69 (5th Cir. 2009)
(quotingBrown v. Lippard 472 F.3d 384, 386-87 (5th Cir. 2006) (quotifitley v. Albers475
U.S. 312, 321 (1986))).

In gauging the objective reasonableness of theefased by a law enforcement
officer, the Court must balance the amount of farsed against the need for that fordleerd v.
Blair, 101 F.3d 430, 434 (5th Cir. 1996). At issue, Whether the officer's actions are
‘objectively reasonable’ in light of the facts acidcumstances confronting them, without regard
to their underlying intent or motivation.Graham,490 U.S. at 397. In applying this standard,
courts are also directed to consider “the fact fiidice officers are often forced to make split
second judgments—in circumstances that are temaertain, and rapidly evolving—about the
amount of force that is necessary in a particutaagon.” Id. at 396-97. Thus, in analyzing an
excessive claim, courts are directed to “[pay] ftdrattention to the facts and circumstances of
each particular case, including the severity of ¢hime at issue, whether the suspect poses an
immediate threat to the safety of the officers threos, and whether he is actively resisting arrest

or attempting to evade arrest by flight.ld. at 396. The courts, therefore, must judge

12



“reasonableness” from the “perspective of a readsienafficer on the scene, rather than with the
20/20 vision of hindsight."1d.

Plaintiff concedes and the record affirmativehyows no police officer at the
scene, other than Artus, the canine, used unnegepbgsical force against plaintiff either
before or after he was cuffed and compliant. ([Rbodkntries No.56-9, page 9; No.50-5, pages
12-13). Artus was under the direct control of HRE® Officer Neck and no other. (Docket
Entries No.52-17, page 6; No0.52-18, page 6). Bynpff’'s own account, the officers did not
physically touch him except to cuff him. Furthemmothe record shows that neither Lusk,
Schulgen nor the other attending officers commandgds to bite plaintiff nor could they
command Artus to bite plaintiff. Artus took direxts from Officer Neck alone. Furthermore,
as previously discussed, the record does not stppaintiff's allegation that Neck, Schulgen,
Lusk or any of the attending officers engaged ao@spiracy to facilitate a malicious dog attack.
Defendants Lusk, Schulgen, and the other attendlificers are, therefore, entitled to summary
judgment on plaintiff's excessive force claim.

At issue then, is whether Officer Neck used esisesforce through Artus in
violation of the Fourth Amendment. The recordwaee in the light most favorable to plaintiff,
reflects that after Lusk handcuffed plaintiff and lay compliant on the floor of the hallway,
Lusk and the attending officers stepped back ar@ ®Hicer Neck whispered something to
Artus and pushed the dog toward plairitithe canine then bit plaintiff for a couple of mias?

Thereafter, plaintiff saw Neck grab the dog abdstrhouth to force the dog to disengage.

® Plaintiff, however, is unclear as to what Offidéeck whispered to Artus. Plaintiff attests that tiise made by
his screams and the attending officers’ tauntssuah that he could not hear things clearly. (Dbékdry No.56-8,
page 8). Plaintiff attests that he saw Neck whismemething but he did not hear what Neck whispdcethe
canine. I[d., pages 33, 34). Moreover, he is not sure if @ffiNeck said anything to the dog. (Docket Entry
No0.56-10, page 1).

13



Plaintiff suffered an injury to his left calf firo the dog bite although not to the
extent that he alleges. Medical records from BanbIHospital and the HC Jail, which plaintiff
does not contravene, show that he suffered two Ispugicture wounds to his left calf; the

wounds were treated with routine wound care andraibiotic® According to Neck’s canine

% Plaintiff attests that once on the floor and whiking handcuffed, he looked back toward his febene he saw
Neck at the threshold of the office door, with hisn around Artus. (Docket Entry No.56-8, page 8fter the
attending officers patted down plaintiff's back aedles and cuffed him, plaintiff saw the attendiofficers
immediately step back. (Docket Entries No.56-8epa8; N0.56-9, pages 9-10). They taunted him wibative
remarks and racial slurs and he screamed, althbegloes not say why. The noise was such thattifaiould not
hear things clearly. (Docket Entry No.56-8, page Blaintiff then saw Neck whisper something ie tiog's ear
and push the dog toward plaintiffld(). The dog began to bite plaintiff. (Docket Ee¢rNo0.56-8, page 7; No.56-
11, page 5). Although only plaintiff's hands wexdfed, plaintiff could not move; he could only keup and down.
(Docket Entries N0.56-9, page 11; No.56-10, pageNg one told him to stop moving. (Docket Entrg.B6-11,

page 6).

Plaintiff estimates the attack lasted “a couplenirfiutes although he acknowledges that “it's kindikd time stood
still.” (Docket Entry No.56-8, page 7)Plaintiff indicates that two minutes is a guessaduse he “couldn’t put a
time frame on it.” (Docket Entry No.56-11, page 5)

® Still looking back, plaintiff attests that he saleck standing parallel to plaintiff's legs; Neclagbed the dog by
its face. (Docket Entry N0.56-10, page 1). Neakl something twice to the dog before he grabbedity about
its mouth to force it to stop biting. (Docket BniMo.56-8, pages 10-11). Neck did not stick hischi the dog’s

mouth; he grabbed around the dog’s mouth and [iriggen. (d., pages 33-34).

® Plaintiff contends he sustained several bites isndit calf that were at least an inch in depiDocket Entry
No0.56-8, page 18). Plaintiff states that he hagssing changes to his wounds for at least twengydarys while he
was confined in the HC Jail. (Docket Entry No.8B-pages 2-3). Thereafter, plaintiff claims herded the
dressings himself for a month to two monthkl.)( He claims that he had to walk cautiously tovprd the wounds
from reopening and to stop the bleedintd.)( He states that he was given Naproxen for paithfe dog bite. I¢.,
pages 4-5).

The certified Ambulance Record of the Village Fbepartment, dated September 23, 2007, reflectspihattiff
sustained “[s]mall abrasions and a puncture wouodiis calf, which were treated at the scene ar@i2@ a.m. and
dressed with 4 x 4’s and kerlix. (Docket Entry ®Ry. page 7). Almost twelve hours later, around Ipdn. on
September 23, 2007, plaintiff was admitted to theegency clinic at Ben Taub Hospital with a punetwound to
the left leg. (Docket Entry No.54-3, page 6). ilti§f was examined later that afternoon. (Dockeitry No.54-3,
pages 6, 8). Medical personnel noted two punotends less than 1 cm each on his left lelgl., page 8). No
swelling, numbness, loss of function, or massiveadive bleeding were noted.d(). Plaintiff was ambulating.
(Id.). The wounds were cleaned and the antibiotic Aergim was prescribed. Id(, pages 8, 11). Plaintiff
complained to nurses of severe “7/10” pain in bigdr left leg from dog bites.Id., page 11). By 7:00 p.m., no
pain was noted. Id.) At 10:45 p.m., plaintiff was given the Augmenmti(d.). Plaintiff was discharged from Ben
Taub emergency clinic to the HC Jail in good canditwith a diagnosis of a dog bite. (Docket Ersrid¢o.54-3,
page 11, No.50-4, page 3).

The police officers who accompanied plaintiff while was in the emergency clinic attest that pitiidid not need
any assistance walking and did not complain ofzain or discomfort. (Docket Entry No.50-4, paged,%). Two

14



expert Greg Bisso, whose affidavit plaintiff doex refute, such wounds reflect “a very shallow
contact and the dog reattaching to the suspeatthioly to keep the suspect from fleeing or
attempting to attack the officer.” (Docket Entrp82-18, page 5). Plaintiff also surmises that
he injured his back as he struggled with the dadg,his medical records do not reflect that his
intermittent, nonspecific back pain is directlyrisstable to this incident.
HPD Officer Neck attests that after plaintiff wasmpliant but before he was

handcuffed, Neck “bent down and took hold of theniga’s collar and gave the release
command,” not the bite command. (Docket Entry I12el%, page 4). Neck attests that Artus,

who had previously engaged plaintiff before pldfrdomplied with orders, released his hold on

of the officers observed the wounds on plaintiféf calf and described them as little punctureksar(d., pages 1,
3). One officer attests that he did not obseryetdood from or around the woundld(, pages 1-2).

Around 12:10 a.m., on September 24, 2007, soom h&tevas admitted to the HC Jail, plaintiff wasegiva long-
term assignment to a bottom bunk because of a rledioblem that he had identified. (Docket Entrg.58-2.,
page 14). The medical problem was not noted. Althequestionnaire from the Harris County Sheriff's
Department, dated September 24, 2007, at 9:18 @fiects that plaintiff suffered from a dog bitettis left leg that
required a medical evaluation and that he was otlyréaking prescription medication. (Docket Entdp.59-2,
page 3). Progress notes from the Harris CountyiffheOffice Health Services Bureau dated Septenihg 2007,
at 5:05 p.m., reflect that plaintiff complained afdog bite to his left lower leg that had beent&ean the
emergency room with Augmentin. (Docket Entry NeB%age 17).

Plaintiff informed medical personnel at the HC Jhdt he suffered lower back pain, for which hekt&texeril and
Tylenol No.3. (Docket Entry No.59-2, page 17). dital personnel observed an open puncture wourtioalf
and diagnosed him with a dog bite to his left cakfa and chronic back painld.j. The physician prescribed
Flexeril, Augmentin, Naproxen, Norvace, and HCT#.). The prescriptions were again noted on medeabnds
dated September 25, 2007 at 8:30 p.id.) (

A health assessment from the HC Jail medical sesvitepartment dated October 2, 2007, shows thatifflavas
taking Amoxil, Naproxen, Flexeril, HCTZ, and NoreasHis chief complaint was an open wound on hisaldeft
leg from a dog bite. (Docket Entry No.59-2, pa8e¢40). The wound was cleansed and 2 x 2 tapeappked.
(Id., page 10). An order was issued to repeat trenslag procedure for ten daydd.J. Wound treatment notes
reflect medical personnel observed a moderate aigehof blood from the wounds on October 3 and)@/72and a
scant amount thereafter until the treatment ceandgdctober 17, 2007. (Docket Entry No.59-2, pageThe notes
also reflect that plaintiff complained of pain aleael 2 on a scale of one to ten. No swelling wated. [d.). HC
Jail medical records also reflect that on Octobrdrathd 13th, plaintiff was referred for medicatioon-compliance
counseling for refusing to take the Flexeril. (RetEntry No.59-2, pages 18, 25).

’ Plaintiff “assumes” that he injured his lower bagken he jerked up and down as the dog bit himockt Entry

No0.56-9, page 11). Although medical personnehatHC Jail prescribed Flexeril to treat the back far ninety

days, plaintiff refused to take it because he ditithink it was doing any good. (Docket Entry N&.H0, pages 4-5,
11). Plaintiff indicates that his back pain wateimittent. [d. pages 4-5).
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plaintiff but not his hold on the leg of plaintiéf’ pants because the dog’s teeth had become
entangled in the fabric of plaintiff's pants; cogaently, Neck “reasserted the release command
and put [his] hand under the police canine’s mawgar his throat to assist in opening his mouth
to remove the entangled material in the caninethté (d.). The fabric on plaintiff's pants leg
was shredded from the dog bites. (Docket Entry5Bi&, page 18). Neck also attests that
because of the sensitivity of the dog’s hearingspeke in a normal tone of voice to Artus to
give the command to releasdd.).

Canine expert Greg Bisso attests that HPD carfiakss trained to react to the
situation,” but they are specifically trained tat&hand hold” when extracting a suspect and to
maintain its hold of the suspect until it is giviere command to release. (Docket Entry No.52-
18, pages 3, 6). Bisso also attests that evenafteg has searched and located a suspect, he is
in defense mode and is still protective of his handnd other officers even after the dog has
been ordered to releaseld.( page 5). Bisso further attests that “even thoinghdog is given
the command to release, the dog must be held badkthe situation is rendered safe. A safe
situation means the suspect is handcuffed and asgpeons have been removed from the
suspect.” Id.).

Officer Neck’s actions are consistent with thgex's opinion that the canine
should be restrained until the situation is rendes&e. Both Neck and plaintiff report that Neck
held Artus by the collar until plaintiff became cpliant. Both agree that thereafter, Neck gave
Artus a command and released his hold on the ddtlpough plaintiff perceived Neck’s actions
to be otherwise, the record does not affirmative@ipw that Neck commanded Artus to bite

plaintiff. Neck’s commands and his actions in st&3g the dog in disengaging from plaintiff's
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clothing are consistent with plaintiff's statemerggarding Neck’s use of his hands to pry open
the dog’s mouth and with the state of plaintiffletbing.

Artus’s actions are also consistent with the efgestatements regarding the
dog’s defensive and protective nature. Under pffisyaccount, the scene was loud and noisy
after he was cuffed and searched; the attendirigeo$f immediately stepped back and yelled
taunts and he screamed. From the noise and sadtien of the attending officers, the dog may
have simply reacted to the situation when rele&geNeck. The wounds that plaintiff suffered,
although initially painful, reflect shallow contaeith the canine’s teeth and the canine’s attempt
to keep the suspect from fleeing or attemptingitac an officer.

Nevertheless, disputed issues such as when Auitiedly engaged and released
his hold on plaintiff's leg, the duration of thetdyi and the timing of the commands given by
Neck preclude a finding on whether Neck used exeedsrce via Artus and whether such force
was objectively reasonable. “Determination of thigective reasonableness of an officer's
conduct requires this Court to “settle[e] on a eeheview of what happened in the first place.”
Mangieri v. Clifton 29 F.3d 1012, 1016 (5th Cir. 1994) (internaltcoi@ and quotation omitted).
Disputed issues of material fact therefore preyedgment as a matter of law that defendant
Neck did not use excessive force in violation cdiptiffs Fourth Amendment rights. The
parties’ submissions, when viewed in the light miastorable to the plaintiff, establish that
plaintiff has met the threshold requirement of simgna violation of his constitutional rights.

Summary judgment based on the second step offigdammunity, however, is
appropriate “[i]f the law did not put the officemaotice that his conduct would be clearly

unlawful.” Saucier v. Katz533 U.S. 197, 202 (2001). To evaluate the “tye@stablished law”
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prong of the qualified immunity test, the court mask whether, at the time of the incident, the
law clearly established that such conduct wouldaté@the right. Brousseau v. Haugerb43
U.S. 194, 199 (2004). This inquiry focuses nottbe general standard but on the specific
circumstances of the incidentd. “The contours of the right must be sufficienthgar that a
reasonable official would understand that whatsh@oing violates that right.Saucier 533 U.S.
at 202. Moreover, the conduct at issue must ribtifathe hazy border between excessive and
acceptable force.”Brousseapy 543 U.S. at 201. “Excessive force incidents l@ghly fact-
specific and without cases squarely on point, efScreceive the protection of qualified
immunity.” Ontiveros v. City of Rosenberg, T,e¥64 F.3d 379, 383 n.1 (5th Cir. 2009) (citing
Brousseau543 U.S. at 201 andnderson v. Creightgm83 U.S. 635, 638 (1987)). The Fifth
Circuit has noted that “[c]aselaw from this circ(ahd, of course, from the Supreme Court) is the
best way to determine whether a right was cleastat#ished.” Graves v. Zachary277 Fed.
Appx. 344 n.4 (5th Cir. 2008). On the other hdima,an obvious case, [general] standards can
‘clearly establish’ the answer, even without a boflyelevant case law.Brousseau543 U.S. at
199.

The right to be free from the use of excessiwvedadn effecting an arrest was
clearly established at the time defendants arrgsi@dtiff. See Graham v. Connod490 U.S.
386, 395-96 ( 1989). A reasonable officer couldatade that a law enforcement officer who
allows his police dog to bite an essentially hedplenmate during a prison shakedown without
provocation violates the Fourth Amendmenkesler v. King 29 F.Supp.2d 356, 372-73 (S.D.
Tex. 1998);see also Dunn v. Nanc€V-08-23-S-BLW, 2009 WL 1956429 (S.D. Idaho, JGly

2009) (concluding that police dog bite for over omi@ute could violate Fourth Amendment if as
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plaintiff alleges, he was lying flat on ground, mesisting, with arms outstretched). Even if case
law does not clearly establish plaintiff's rightmder these facts, the Court holds that no
reasonable officer could conclude that the reledsthe police dog under the facts alleged by
plaintiff was constitutionally permissible. Accamdly, defendant Neck is not entitled to
summary judgment on the defense of qualified immyuni

Plaintiff also claims that Officers Lusk and Slgan and the other attending
officers failed to protect him from the allegedlxcessive force after he was handcuffed,
subdued, and compliant. An officer may be liabteler § 1983, under a theory of bystander
liability, if he (1) knows that a fellow officer igiolating an individual’s constitutional right)(
has a reasonable opportunity to prevent harm, 8hadhooses not to actRandall v. Prince
George’s Cty., Md.302 F.3d 188, 203-04 (4th Cir. 2008ale v. Townley45 F.3d 914, 919
(5th Cir. 1995). The rationale underlying the layster liability theory is that a bystanding
officer, by choosing not to intervene, functiongtigirticipates in the unconstitutional act of his
fellow officer. 1d., 302 F.3d at 204 n. 24.

The record affirmatively shows that Officers LusRchulgen, or any other
attending officer, did not have a reasonable opay to prevent any harm to plaintiff from the
dog bite. Plaintiff states that use of force ocedrimmediately after he was cuffed and lasted
for approximately two minutes. Without questiohe tcanine was under the direct control of

Officer Neck and no othér. In fact, the canine did not understand Englisti aas trained to

8 Officer Neck attests to the following, in pertitigrart:

| never gave anyone at the scene any care or gustochy canine partner, Artus. Further, no
Hedwig Village or Spring Valley police officer doted my canine partner to assault Mr. Ballard.
My canine partner Artus does not understand Englisth has very specific one word commands
to do the different tasks assigned to him. No HgdMillage or Spring Valley police officer
ordered nor suggested to me that the canine addauBallard.
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take commands only from its handler or trainer.odket Entries No.52-17, page 6; No.52-18,
page 6). Given the short time frame and the daggbility to understand English or take
directives from anyone other than Neck, the attegpdofficers did not have a reasonable
opportunity to intervene in the alleged attack.

Insofar as plaintiff alleges that Lusk, Schulgen,any other attending officer
verbally abused him during the arrest, his claiok$aan arguable basis in law. Verbal abuse or
harassment, standing alone, is not actionable ud®83 as a violation of constitutional rights.
Siglar v. Hightower 112 F.3d 191, 193 (5th Cir. 1997) (citiBgnder v. Brumleyl F.3d 271,
274 n. 4 (5th Cir.1993)). Racial epithets thatomepany harassment or some other violation of
constitutional rights may amount to a separate legt@ection violation and may be strong
evidence that a comment or action is racially naiad if the action deprives a person of equal
protection of the lawsWilliams v. Kaufman Cty352 F.3d 994, 1012 (5th Cir. 2003). However,
where the conduct at issue consists solely of $peere is no equal protection violation.
Williams v. Bramer180 F.3d 699, 706 (5th Cirglarified on rehearing186 F.3d 633 (5th Cir.
1999). In this case, plaintiff states in his depas that “[n]o officer physically did anything to
me.” (Docket Entries N0.56-9, page 9; No.50-5,g%a§j2-13). Therefore, plaintiff fails to state
an actionable constitutional claim against the$eears.

Defendants Lusk, Schulgen and the other attendifigers are entitled to

summary judgment on this claim.

(Docket Entry No.52-17, page 6).
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Medical Care

Plaintiff claims that he did not receive meditaatment for the dog bites for
sixteen hourSeven though he requested care. (Docket Entry 8N®,5age 19). He further
claims that because of the delay, medical persazméd not stitch his wounds and warned him
that such wounds would leave large keloids on éis | (Docket Entries No.17, pages 10-12;
No0.56-9, page 7).

Because plaintiff's claims pertain to his statas a pretrial detainee, his
constitutional rights related to conditions of doement arise from “the procedural and
substantive due process guarantees of the Fourt@éeméndment.” See Hare v. City of Corinth
74 F.3d 633, 639 (5th Cir. 1996) (en banc) (recziggi differences between alleged violations
of the Eighth and Fourteenth Amendments). Liapflir alleged violations of a detainee’s rights
by state officials can be premised on two theonésecovery: (1) that the conditions of
confinement violated the detainee’s rights or (ttepisodic acts or omissions of the officials
violated the detainee’s right§&cott v. Moorel14 F.3d 51, 53 (5th Cir. 1997) (en banc).

Plaintiffs complaints do not attack rules or ddions at the HV Jail, but rather
concern the acts or omissions of individual offictrat delayed medical treatment. Thus, these
claims will be analyzed under the “episodic acborission” standard. Under such standard, a
jail official cannot be held liable “unless the iofél had subjective knowledge of a substantial
risk of serious harm to a pretrial detainee bupoesied with deliberate indifference to that risk.”
Hare, 74 F.3d at 650. In other words, the detaineetrastablish that the official acted with

subjective deliberate indifference as establisndearmer v. Brennan511 U.S. 825 (1994)CHf.

® Plaintiff complains that HVPD Officer Lusk, HVPDeBective Steven Wayne Packard, and SVPD Sgt. W.G.
Obenland denied him medical treatment followingdniest on September 23, 2007. (Docket Entried Ngpages
3-5; 8-14).
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Flores v. County of Hardeman, Tex24 F.3d 736, 738 (5th Cir. 1997). The meraaylaf
medical care can also constitute a constitutiom@htion, but only if the official causing such
delay acted with deliberate indifference that ressul substantial harmEaster v. Powell467
F.3d 459, 463 (5th Cir. 2006). To establish defbeindifference, the plaintiff must show that a
state official knew that the plaintiff “face[d] alsstantial risk of serious harm and disregard[ed]
that risk by failing to take reasonable measureabate it.” Farmer, 511 U.S. at 847. “[T]he
official must both be aware of facts from which théerence could be drawn that a substantial
risk of serious harm exists, and he must also dn@wnference.”ld. at 837.

Although plaintiff claims otherwis¥, the uncontravened Ambulance Record from
the Village Fire Department reflects that plaintiéceived care for the dog bite wounds from
paramedics at the scene. Medics James Nusser i@hddHebert were dispatched at 2:18 a.m.
to the office building on the complaint of a dodebi (Docket Entry No.70, page 6). Within
minutes, they conducted their initial assessmedtaatministered wound care; they departed the
location at 2:34 a.m. Id., page 7). Medic Nusser reported his observatamsgollows, in
pertinent part:

Bleeding was controlled and the wound(s) were @daand dressed.

Obtained signed refusal form from patient/Legal @igm. Patient was

custody of HVPD. Patient apparently sustained lec@alog bite to his

right calf. Small abrasions and a puncture wouretewcleaned and
dressed with 4 x 4’s and kerlix. Patient was kephe custody of HVPD.

10 According to plaintiff, paramedics at the scend dbt clean his wounds but wrapped gauze arounch.the
(Docket Entry No.56-8, page 10). One paramedid pd&intiff that the wounds would require stitcteesd that he
could not give plaintiff pain medication because was not a doctor. Id.). One paramedic informed nearby
officers that plaintiff would require further mediccare and most likely stitchesld, page 40). The paramedics
left plaintiff in the care of an unnamed officer avhromised to take care of himld( page 10).
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(Id.). The HVPD and HPD Incident Reports also show geamamedics treated plaintiff at the
scene’ (Docket Entries No.52-4, page 6; No.52-14, pagePlaintiff acknowledges that he did
not tell the police officers at the scene that beded medical attention because he assumed that
he was going to be transported for further medestment. (Docket Entry No.56-8, page 40).

The undisputed record shows that plaintiff did neceive medical care while
detained in the HV Jail. According to plaintiffe frasked to see a doctor and to receive pain

medication from HVPD Officer Lusk around 2:00 or3@:a.m!? from Sgt. Obenlarid

1 plaintiff states that he did not sign a refusateoeive treatment and that he would not sign #mesbecause he
was in a lot of pain. (Docket Entry No.56-8, pddgg. The refusal form is not in the record.

12 plaintiff states that Officer Lusk promised thaiptiff would see a doctor once he got to the Hf and that
would be shortly. (Docket Entry N0.56-11, page.l13)fter numerous requests for pain medication,kLtedd

plaintiff to quit asking; Lusk indicated that hedw that plaintiff was in pain because he had bettarbby a dog
before. (Docket Entry No.56-11, page 14).

Officer Lusk, who transported plaintiff to the H\4il] attests that plaintiff did not request addiab medical
treatment other than the EMS treatment that herbeeived and plaintiff did not complain that he vimpain and
did not appear to be in severe pain. (Docket ENtmy50, page 3). Id.). Lusk attests that pursuant to Hedwig
Village policy, the HVPD would have requested aiddial medical assistance if plaintiff appeared ¢edit or had
requested it. I¢.).

13 plaintiff complains that SVPD Sgt. Obenland “toemi’ him when Obenland pulled him from his celltie HV

Jail, made him stand on his injured leg, and tob&tpgraphs of him. (Docket Entry No.56-8, page 1BJaintiff

indicates that he requested medical treatment éetluring, and after Obenland photographed hild., page 17).
Plaintiff states that his wounds were still blegdand that the blood had soaked through the gaudevas dripping
down his leg when he walked from his cell to theaawhere he was photographed, but there was nal lolodhe
floor. (Id., page 18).

Obenland attests that he met with plaintiff at tH& Jail, where he took several photographs for S¥PD
investigation of a prior burglary at another looatin the area. (Docket Entry No.50-03, page@penland did not
notice any dripping, flowing, or gushing blood dodd-soaked bandages or clothing from plaintiffsumd. (d.).

He did not observe plaintiff limping or complainiog pain or requesting medical attentiond.. Obenland attests
that he read plaintiff th®#liranda warning at 4:48 a.m., and attempted to questionthit plaintiff indicated that he
did not want to talk to Obenland until he could forwith an attorney. Id.). Thereafter, Obenland concluded his
efforts to talk with plaintiff about the other roduty. (d.).

Plaintiff also complains that Obenland was verbalbhusive when he questioned plaintiff at the H\. J@Docket
Entry N0.56-10, page 14). When plaintiff made #ermsive hand gesture toward Obenland, Obenlarehtened to
“get him.” (Docket Entry No.50-5, page 24). Pti#fnconcedes that Obenland did not exercise anysigial force
against him. (Docket Entry No.56-10, page 17).e@and denies cursing or using profanity. (Dodketry No.50-
03, page 3).
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sometime thereafter, and from Detective PacKaatbund 7:00 a.m. but his pleas were ignored
or rebuffed. (Docket Entries N0.56-8, page 16)he Tecord, however, shows that plaintiff
indicated on the HVPD Prisoner Medical Survey, updmch his signature appears, that he was
not experiencing physical pain and did not haveoadition that required immediate medical
attention. (Docket Entries No.14, page 10; No.5@#&ge 8). Plaintiff disputes whether the
signature is his although he does recall signimgething at the jail.

The undisputed record also shows that the HOaIauld not admit plaintiff until
he had been examined by medical personnel at Bab Haspital. Plaintiff claims when he
arrived at the HC Jalil, the jailer saw that his s still bleeding and called medical. (Docket
Entry No.56-11, page 11). However, in a supplententhe HVPD Incident Report, HVPD
Officer Wright reported that around 12:30 p.m. @pt@mber 23, 2007, he transferred plaintiff to
the HC Jail, where the on-duty nurse looked atnpiffis wound and advised that plaintiff be
transported to Ben Taub Hospital for stitches efog would be accepted at the jail. (Docket
Entries No.14, page 15; No.56-6, page 9). Wrigingported plaintiff to the hospital and waited
with him in the emergency room until he was relaVy another officer at 2:00 p.m. (Docket
Entry No.50-4, pages 5-6). Wright attests thatatime while plaintiff was in his custody did

he observe plaintiff need any assistance walking)ptaining of pain or discomfort, speaking of

% Plaintiff states Detective Packard also knew he wapain and that he had requested medical asséstéut
Packard made him walk from his cell to the kitclam then stand on his injured leg. (Docket Ento/56-11,
pages 2-3). Plaintiff claims that Packard even roemied that plaintiff's leg looked bad. (DockettfgnNo.11,
page 14). Plaintiff asked when he would get a@lptd which Packard replied when he was througfting with
him. (d.). Packard tried to ask plaintiff questions asytiwalked down the hall and told plaintiff that ipkf was
too smart to answer his questions. He then puntgfeback into the cell. I¢.).

Packard attests that plaintiff required no asstsaim walking to and from his cell and that he dint request

medical assistance and did not appear to need aledisistance. (Docket Entry No.50, pages 8-@ck&d did not
observe any blood-soaked bandage or dripping bldiaid).
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his injury, or requesting medical attentiorld.. The HVPD officers who relieved Wright also
reported that they did not hear plaintiff complafrpain or discomfort?

Plaintiff, however, maintains that because of teday in receiving medical
attention, he developed keloids on his legs, fronictv he will experience pain and discomfort
for the rest of his life and that will require miple surgical operations to remoVe. (Docket
Entries No. 17, pages 11-12; No.56-9, page 7)infffareports that his puncture wounds from
the dog bite did not result in keloids when the ndaiwere initially treated by HC Jail medical
personnel. (Docket Entry No0.56-10, page 8). RRimdicates that he later saw medical
personnel at the HC Jail for itching and pain fritv@ keloid scarring but they told him there was
nothing they could dd” (id., page 9).

The record, however, does not show that any deferknew that plaintiff faced a
substantial risk of serious harm from the dog hitainds. The two small puncture wounds had
been cleaned and bandaged by paramedics who relekasetiff to the police officers. Plaintiff
did not complain to officers at the scene of theglary that he was in pain or needed additional

treatment. Although plaintiff claims he requestaeddical treatment while detained in HV Jail,

5 HVPD Officer Carlos Gallo, who relieved Officer Wht at the hospital, observed medical personresrcithe
wound but did not seek any blood gushing, flowiogdripping around the wound. (Docket Entry Nog(ages
1-2). Gallo observed plaintiff eat lunch with noneplaints. [d., page 2). Gallo attests that plaintiff slept moist
the time he was in custody and did not complaiarof pain or discomfort.Id.).

HVPD Officer Jaime Exley relieved Gallo at the hitsiparound 10:30 p.m. on September 23, 2007. KBDEntry
No0.50-4, page 3). She observed plaintiff restritee a bed with handcuffs, awaiting discharge psfem the
hospital. [d.). Hours later, Exley transported plaintiff to tH€ Jail, where plaintiff was pronounced “fit faail]
and accepted into the jailld(, pages 3-4). Exley did not observe plaintiff gdamn of any pain or discomfort and
did not observe that plaintiff required assistawedking. (d.).

16 plaintiff alleges that “two doctors . . . said mpunds were severe and that they ordinarily wotitdtsthem
close[d]. But because of the delay in medicaltinesmt the chances of infection increased dramétieaid would
leave large keloids on my leg.” (Docket Entry N@, pages 10-11).

I A HC Jail Health Assessment dated September 138,2@flects that plaintiff suffered from keloids his chest.
(Docket Entry No.59-4, pages 10-11). Plaintiff'®adical records reflect that he has suffered froini#escarring
since at least August 5, 2005. (Docket Entry NeB5page 1).
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he also signed a form at the jail stating that ildendt require medical care. Even if the officers
knew that plaintiff was in pain, that his woundsrevepen and bleeding, and that he had
requested further medical treatment, plaintiff edamo facts to show that the officers knew or
inferred by these facts that plaintiff faced a rk substantial harm from delaying medical

treatmentj.e., that he would develop keloids after the wounad healed. Without a showing of

deliberate indifference, defendants are entitlesltmmary judgment on this claim.

28 U.S.C. § 1915(e)(2)(B)

When a litigant proceeds forma pauperisthe district court may scrutinize the
basis of the complaint and, if appropriate, disrniigscase without service of process if the claim
is frivolous, malicious, fails to state a claim apehich relief may be granted or seeks monetary
relief from a defendant who is immune from suclefel42 U.S.C. 8 1997(e)(c) and 28 U.S.C. 8
1915(e)(2)(B). An action is frivolous if it lackany arguable basis in law or facheitzke v.
Williams 490 U.S. 319, 325 (1989T:alib v. Gilley 138 F.3d 211, 213 (5th Cir. 1998). “A
complaint lacks an arguable basis in law if it &sé&d on an indisputably meritless legal theory,
such as if the complaint alleges violation of aalegterest which clearly does not existiarris
v. Hegmann 198 F.3d 153, 156 (5th Cir. 1999) (citibtarper v. Showersl74 F.3d 716, 718
(5th Cir. 1999) (quotindpavis v. Scottl57 F.3d 1003, 1005 (5th Cir. 1998)). A compiaails
to state a claim if the plaintiff fails to pleadnugh facts to state a claim to relief that is
plausible on its face.”Bell Atlantic Corp. v. Twombl50 U.S. 544, 570 (2007rickson v.
Pardus, 551 U.S. 89, 93 (2007). Although material allegiasi in the complaint must be
accepted as true and construed in the light mestd®le to the nonmoving party, a court is not

required to accept conclusory legal allegationd sashe form of factual allegations if those
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conclusions cannot reasonably be drawn from thieidallegations. Twombly 550 U.S. at 555
(noting that “[flactual allegations must be enouglraise a right to relief above the speculative
level).

Police Chiefs

A supervisory official, such as a police chiefaynnot be held liable under a
respondeat superior or vicarious liability theokyree. SeeReimer v. Smith663 F.2d 1316, 1323
(5th Cir. 1981). To incur liability, a police cliiél) must be either personally involved in the
acts causing the deprivation of a person’s coristital rights, or (2)(a) the chief failed to train
or supervise the officers involved; (b) there isaaisal connection between the alleged violation
of the plaintiff’s rights; and (c) the failure toatn or supervise constitutes deliberate indiffeeen
to the plaintiff's constitutional rightsThompson v. Upshur Coun®45 F.3d 447, 459 (5th Cir.
2001).

Proof of more than a single instance of the lackahing or supervision

causing a violation of constitutional rights is madly required before

such lack of training or supervision constitutebbagate indifference. . . .

The plaintiff must generally demonstrate at leaspastern of similar

violations. . . . Furthermore, the inadequacy afning must be obvious

and obviously likely to result in a constitutionablation.
Id. (citations omitted).

In this case, the allegations against Police iSh#arold Hurtt, Dave M. Barber,
Gary Finkleman, and John Doe, in their individuapacities are general and conclusory and

therefore, insufficient to state a claim. Therefgulaintiff's claims against these defendants are

subject to dismissal pursuant to 28 U.S.C. § 19(%)(@).
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To the extent that plaintiff sues the police &him their official capacities, his
claims are treated as suits against the citieshighwthey are employedSee Hafer v. Meldb02
U.S. 21, 25 (1991).

Municipal Liability

A governmental entity can be sued and subjectedndonetary damages and
injunctive relief under section 1983 only if itsfiofal policy or custom causes a person to be
deprived of a federally protected rightlonell v. Department of Social Servicd86 U.S. 658,
694 (1978). A municipality may not be held liableder section 1983 on the basisegpondeat
superioror vicarious liability Id. Municipal liability under a section 1983 claimquires proof
of (1) a policy maker; (2) an official policy; ani@) a violation of a constitutional right whose
moving force is the policy or custom. These thedements are necessary to distinguish
individual violations perpetrated by local govermnhemployees from those that can be fairly
identified as actions of the government itsétf. In the instant case, the cities can only bddiab
to plaintiff is there is either an unconstitutiorsaition by an official policy maker or a policy or
custom that caused the deprivation of his congiitat right. See id.at 694;Johnson v. Deep
East Texas Regional Narcotics Trafficking Task EpB79 F.3d 293, 309 (5th Cir. 2004). In
absence of a constitutional violation, the questdrmunicipal liability is moot. City of Los
Angeles v. Heller475 U.S. 796, 799 (1986).

Municipal policy for purposes of section 198dliay may consist of:

1. A policy statement, ordinance, regulation, ecigion that is officially

adopted and promulgated by the municipality’s lakimg officers or by

an official to whom the lawmakers have delegatedicpanaking

authority; or

2. A persistent, widespread practice of city affic or employees, which,
although not authorized by officially adopted arrdrpulgated policy, is

28



so common and well settled as to constitute a oushat fairly represents

municipal policy. Actual or constructive knowledgesuch custom must

be attributable to the governing body of the mypatty or to an official

to whom that body had delegated policy-making atittyo
Johnson 379 F.3d at 309 (quotingphnson v. Moore958 F.2d 92, 94 (5th Cir. 1992)). For a
municipality to be liable on account of its poliajie plaintiff must show that either (1) the
policy itself violated federal law and authorizeddirected the deprivation of federal rights or
(2) the policy was adopted or maintained by the igipality’s policymakers “with ‘deliberate
indifference” as to its known or obvious conseq@snc. . A showing of simple or even
heightened negligence will not sufficeltl. quotingBd. of County Comm’rs of Bryan County v.
Brown 520 U.S. 397, 407 (1997). PIlaintiff has not g#ié nor presented any evidence of a
formal or official policy by the cities; nor has la#leged and shown a longstanding custom and
practice of excessive force by officers effectugtam arrest with a canine or depriving an injured
detainee with medical care that was adopted or taiagd by the cities’ policymakers with
deliberate indifference to its known or obvious seguences. Plaintiff has not even pled a
pattern of similar violations or incidents that esuggest that a policy has been adopted and
maintained with deliberate indifference to consiinal rights. See Burge v. St. Tammany
Parish, 336 F.3d 363, 370 (5th Cir. 2003). In any eveidintiff fails to state facts to show that
any city policy regarding medical care or excessoree or a police chief's failure-to-train or
supervise was the moving force behind the allegethtions. See Fraire v. City of Arlingtgn

957 F.2d 1268, 1281 (5th Cir. 1992) (noting thatiiect causal connection must exist between

the policy and the alleged constitutional depriwatt).
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Accordingly, the Court will dismiss plaintiff's lmms against the cities of
Houston, Hedwig Village, Spring Valley, and Memarhillages pursuant to 28 U.S.C. §
1915(e)(2)(B) for failure to state a claim.

Other Officers

Plaintiff makes no factual allegations againsticefs Kincaid, Webb, and John
Does; therefore, all of plaintiff's conclusory cfa against them are subject to dismissal as
frivolous.

CONCLUSION

Based on the foregoing, the Court ORDERS theioiig:

1. Plaintiff's Motion for the Appointment of CounseDd@cket Entry
No.27) is DENIED, without prejudice, for the reasostated in the
Court’s Order of June 3, 2008. (Docket Entry N9.11

2. Defendants’ Motion for Leave to File Medical Rec®@ocket Entry
No.51) is GRANTED.

3. Defendants Dale Edward Lusk, Steven Wayne Packard, Frank
Schulgen’s Motion for Summary Judgment (Docket ¥mMi0.48) is
GRANTED. All claims against defendants Lusk, Padkaand
Schulgen are DISMISSED WITH PREJUDICE.

4. Defendant D.R. Neck’s Motion for Summary Judgmémdket Entry
No.52) and Supplemental Motions for Summary JuddniBocket
Entries No.54, No.59) are GRANTED, in part and DEN| in part.
Defendant Neck’s Motions for Summary Judgment aRANTED as
to plaintiff's conspiracy claim and DENIED as tofeledant Neck’s
defense of qualified immunity on plaintiff's excessforce claim.

5. Plaintiff's Motion for Summary Judgment (Docket BntN0.56) is
DENIED..

6. All claims asserted by plaintiff against all otltsfendants, except the

excessive force claim against defendant D.R. Naok,DISMISSED
WITH PREJUDICE, pursuant to 28 U.S.C. § 1915(eR2)(
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Plaintiffs excessive force claim against defendaNteck is
RETAINED.

7. All other pending motions are DENIED AS MOOT.

The Clerk will provide a copy of this order bycémile transmission, regular
mail, or e-mail to the parties and to TDCJ - Offadfehe General Counsel, Capitol Station, P.O.
Box 13084, Austin, Texas, 78711, Fax: 512-936-2168; Inmate Trust Fund, P.O. Box 629,
Huntsville, Texas 77342-0629, Fax: 936-437-4798; the District Clerk for the Eastern District
of Texas, 211 West Ferguson, Tyler, Texas 757@2nfion: Manager of the Three-strikes List.

SIGNED at Houston, Texas, this 2nd day of Sep&n009.

-

W-f—/ﬁd.’._a

MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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